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PART I: 

INTERNATIONAL POSTAGE 

Postal Service increases rates and fees; effective 

12-28-75 and 1-8-76 . 53447 

NEW ANIMAL DRUGS 

HEW/FDA approves tytosln premix in manufacture of 
twine feed; effective 11-18-75 . 53390 

PRIVACY ACT OF 1974 

The following agencies issue documents relating to the 
implementation and/or Systems of Records: 

Consumer Product Safety Commission .. 53419 

National Aeronautics and Space Administration .. 53440 

FREEDOM OF INFORMATION 

USDA establishes fee schedule for copies of records; 

effective 11-18-75 _ 53368 

OBSTRUCTION OF JUSTICE 

Justice clarifies responsibilities of Attorney General In 

prosecutions ............ 53390 

BENERTS 

HEW/SSA publishes regulations on appeal rights for cer* 
tain matters and expedites other appeals (2 documents); 
effective 11-18-75 . .... 53384, 53385 

PRIVATE SCHOOLS 

Treasury/IRS sets guidelines for revenue procedure .. 53409 

CONTINUED INSIDE 


PART II: 

EDUCATIONAL INNOVATION AND SUPPORT 
MEW/OE Issues final regulations for libraries and learn* 
ing resources; effective 1-2-75 ... 53481 

PART III: 

CONSUMER CLAIMS 

FTC publishes rule and proposal on preservation (2 docu* 

ments); effective 5-14-7ft comments by 1-15-75 .. 53506, 

53530 

PART IV: 

BLOOD AND BLOOD COMPONENTS 

HEW/FOA issues regulations on collaction, processing 

and storage; effective 12-18-75 _...._ 53531 
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Rules Going Into Effect Today 

Non: Thera were no Itema publlahed after 
October 1.107). that are eligible for incluaioa 
in the liat of Ruixa Oouto Iirro Smcr 

TOOAT. 


Daily List of Public Laws 

S.896. .,__ Pub. Uw 94-128 

An act to Increase the appropriation au¬ 
thorization relating to the volunteers in 
the parks program, and for other pur¬ 
poses 

(Nov. 13, 1975; 89 Stat. 682) 

S. 1649 .. Pub. Law 94-129 

An act to amend the Act of March 4. 
1927, to authorize the Secretary of 
Agriculture to accept and administer on 
behalf of the United States gifts or de¬ 
vises of real and personal property for 
the benefit of the National Arborteum 
(Nov. 13,1975; 89 Stat. 683) 

H.R. 6334 .. Pub. Law 94-130 

An act to amend further the Peace Corps 
Act, and for other purposes 
(Nov. 14, 1975; 89 Stat. 684) 

S.24 .... Pub. Law 94-131 

An act to carry into effect certain provi¬ 
sions of the Patent Cooperation Treaty, 
and for other purposes 
(Nov. 14. 1975; 89 Stat. 685) 


ATTENTION: Questions, corrections, or requests for information regarding the contents of this issue only may 
be made by dialing 202-523-5286. For information on obtaining extra copies, please call 202-523-5240. 
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HIGHLIGHTS—Continued 


PRIVATE RADIO 

FCC establishes private operational fixed microwave serv* 
ice; effective 1-I--76 ar>d 7-1-76 ..—.. ... 53393 

CABLE TELEVISION 

FCC proposes rule on modification and elimination of 
single strength contours; comments by 1-12-76 __ 53407 

CREDIT 

FRS relaxes rule prohibiting arrangement by brokers and 
dealers; effective 11-13-75 ......— 53379 

INDIANS 

Intehor/BIA proposes eligibility criteria for obtaining 
financial assistance and services; comments by 
12-18-75 ______ 53403 

REVENUE SHARING 

Treasury/ORS Issues regulations on fiscal assistance to 
State afxl local governments _____ 53355 

MEETINGS— 

CAB: Advisory Committee on Procedural Reforms, 

12-6-75 __ ____ 53418 

CSC: Federal Employees Pay Council, 12-3-75 .. 53419 

Federal Prevailing Rate Advisory Committee, 12-4. 

12-11 and 12-18-75 ...... 53439 

Legal Services Corporation: Committee on Appropria¬ 
tions and Audit. 11-20-75 .... 53440 

National Advisory Committee on Oceans and Atoms- 

phere, 12-18 and 12-19-75 ... 53440 

National Endowment for the Humanities: 

Education Panel, 12-15, 12-16, 12-18 and 

12-19-75 (2 documents) ___ 53440, 53441 


Fellowships Panel. 12-5.12-8, 12-9, 12-10,12-15 

end 12-20-75 . *. ^ .. 53441 

Public Programs Panel, 12-15 and 12-16-75 

(2 documents).. ....... 53441 

NRC: Advisory Committee on Reactor Safeguards: 

Procedures Subcommittee, 12-3-75 . ......_ 53442 

Koshkonong Nuclear Power Plant Subcommittee. 

12-3-75 _ 53442 

Regulatory Guides Subcommittee, 12-3-75 ___ 53444 

C. F. Braun Balance of Plant Subcommittee, 

12-3-75 . 43445 

Committee and Subcommittee meetings, 12-20-75 

thru 1-10-76 _ 43446 

Interior/BLM: Arizona Strip District Advisory Board, 

1-8-76 53413 

DOD/AF: Scientific Advisory Board, 12-12 and 

12-15-75 (2 documents) ....... 53412 

State: Advisory Commission on International Educa- 

tional and Cultural Affairs, 12-11-75. ... 53409 

National Committee for the International Radio 
Consultative Committee, Study Group 4, 

12-3-75 - . ... .. 53409 

Advisory Panel on International Law. 12-12-75...... 53409 

HEW/FDA: Toxicology Advisory Committee, 11-20 and 

11- 21-75 ....... 53417 

OE: National Council on Bilingual Education, 

12- 2-76 ________ 53417 

DOD/Army: Winter Navigation Board. 1-20-76 __ 53412 

AF: Armed Forces Epidemiological Board, 12-5-75 53412 

Federal Council on Aging, 12-3. 12-4, 12-5-75.. _ 53422 

FCC: Broadcast Bureau Service Groups, 12-3, 12-11. 

and 12-12-75 .. . .. 53422 

ERDA: Task force on Demonstration Profects as a 
Commercial Incentive, 12-3-75 53442 


contents 


AGRICULTURAL MARKETING SERVICE 

Proposed Rules 

Milk marketing orders: 

Eastem-Ohio Western Pennsyl¬ 
vania _....____ 53405 

AGRICULTURE DEPARTMENT 
See also Agricultural Marketing 
Service; Animal and Plant 
Health Inspection Service; For¬ 
est Service; Soil Conservation 
Service. 

Rules 

Freedom of information: fee 

schedule_ 53358 

Notices 

Committees: establishment: re¬ 
newals, etc.: 

Export Panel on Nitrites and 
Nitroaamlnes; renewal _ 53414 

AIR FORCE DEPARTMENT 

Notices 

Meetings: 

Armed Forces Epidemlologlca] 

Board _ 63412 


U8AF Scientific Advisory Board 
Ad Hoc Committee on the Air 
Force Advanced ICBM Tech¬ 
nology Program_ 53412 

USAP Scientific Advisory Board 
Ad Hoc Committee on Tur¬ 
bine Engines_ 63412 

ANIMAL AND PLANT HEALTH INSPECTION 
SERVICE 

Rules 

Packaging and labeling; test pro¬ 
cedures _ 53378 

ARMY DEPARTMENT 

Notices 

Meetings: 

Winter Navigation Board on 
Great Lakes_ 53412 

CIVIL AERONAUTICS BOARD 

Notices 

UearinQi, etc.: 

Reno-Portland/SeatUe nonstop 
service_ 53418 


Meetings: 

Advisory Committee on Pro¬ 
cedural Refonns_ 53418 

CIVIL SERVICE COMMISSION 
Rules 

Excepted service: 

Federal Maritime Commission. 53402 
Notices 

Noncarecr executive assignments: 


Commerce Department_ 53418 

Interior Department_ 53419 

Labor Department_..._ 53419 

Meetings: 


Federal Employees Pay Council. 53419 

COMMERCE DEPARTMENT 
See Domestic and International 
Business Administration: Na¬ 
tional Oceanic and Atmospheric 
Administration. 

COMMODITY FUTURES TRADING 
COMMISSION 
Proposed Rules 

Commodity options; correction... 53405 
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CONTENTS 


CONSUMER PRODUCT SAFETY 
COMMISSION 
Rules 

Privacy Act.. 53380 

Notices 

Privacy Act of 1974: systems of 
records: modifications and cor¬ 
rections _ 53418 

CUSTOMS SERVICE 
Rules 

Antidumping; 

Electric golf carts from 

Poland___—__ 63383 

DEFENSE DEPARTMENT 
See Air Force Department; Army 
Department. 

DOMESTIC AND INTERNATIONAL 
BUSINESS ADMINISTRATION 
Notices 

Scientific articles; duty-free 

entry: 

Northwestern University Medi¬ 


cal School--- 53415 

University of Rhode Island, 
et al_ 53415 


EDUCATION OFFICE 
Rules 

Ubrarlee and learning resources, 
educational innovation and sup¬ 
port ___-_ 63481 

Notices 

Meetings: 

National CoimcU on Bilingual 
Education _ 63417 

ENERGY RESEARCH AND DEVELOPMENT 
ADMINISTRATION 
Notices 
Meeting: 

Demonstration Projects as a 
Commercial Incentive. Task 
Force on _—-—— 53442 

ENVIRONMENTAL PROTECTION AGENCY 
Proposed Rules 

Air pollution control, new motor 


vehicles and engines: 

Motorcycles; correction- 53406 

Notices 

Air quality implementation plans: 

Ohio_ 63421 

Opacity standards for perform¬ 
ance for new sources: 

Secondary brass and bronze 

plants_ 53420 

Secondary lead smelters__ 53421 

Pesticide registration: 

Applications_ 53419 

FEDERAL AVIATION ADMINISTRATION 
Rules 

Airworthiness directives: 

Canadalr--- 53379 

Lockheed _ 53380 

Control sones_ 53380 

Proposed Rules 
Airworthiness directives: 

Douglas _ 53406 

Area high routes_ 53406 

Transition areas_ 53406 


FEDERAL COMMUNICATIONS 
COMMISSION 
Rules 

Frequency allocations and radio 
treaty matters: 

Private operational-fixed micro- 

wave service _ 53393 

Practice and procedure: 

• PM or television table of assign¬ 
ments; petitions for nilemak* 

Ing; reduction of copies re¬ 


quirement _ 63391 

National Environmental Policy 

Act of 1969_ 53391 

Public radio services: 

Procedural requirements_ 53398 

Television broadcast stations; 

Washington _ 53399 

Proposad Rules 
Cable television: 

Signal strength contours; modi¬ 
fication or elimination_ 53407 

Notices 

Meetings: 

Advisory Committee to Assist 


PCC Steering Committee in 
Preparation for 1979 ITU 
World Administrative Radio 
Conference _ 53421 

Broadcast Bureau Service 
Groups .. 63422 

Hearings, etc.: 

Rocket Radio. Inc. and Apos¬ 
tolic Council of Churches. 

Inc - 53421 

FEDERAL COUNCIL ON THE AGING 

Notices 

Meeting . 53422 

FEDERAL ELECTION COMMISSION 

Notices 

Advisory opinions: 

Federal Election Campialgn 
Act . 53422 

FEDERAL ENE.IGY ADMINISTRATION 

Notices 

Beverage container deposit legis¬ 
lation. mandatory: 

Economic and energy impacts; 
extension of date for submis¬ 
sion of comments _ 53422 

FEDERAL MARITIME COMMISSION 

Notices 

Agreements filed: 

Sea train International. 8 A. 
and Star Shipping. Inc _ 63422 


FEDERAL POWER COMMISSION 
Notices 

Lands withdrawn in power site 
classification; order vacating^ 53431 
Hearings, etc.: 

Appalachian Power Co_ 53423 

Alabama Power Co_ 53423 

Alabama-Tennessee Natural 

Gas Co_ 53423 

Algonquin Gas Transmission Co. 

(2 documents)_ 53423 

American Electric Power Serv¬ 
ice Coip_ 63439 

Bangor Hydro-Electric Co_ 53424 

Boston Edison Co_ 53424 


Bright If Schlff _ 53426 

Cities Service Gas Co. (3 docu¬ 
ments) _ 63427 

Columbia Gulf Transmission 

Co __ 53429 

Continental Oil Co _ 53429 

Duke Power Co _ 53429 

Engels. Robert H _ 63435 

Exxon Corp _ 53429 

Florida Power and Light Co __ 53430 

Indiana and Michigan Power 

Co _ 53430 

Iowa Electric Light and Power 

Co_ 63430 

Keene, New Hampshire __ 53431 

Louisiana-Nevada Transit Co. 53431 
McCulloch Interstate Gas Corp. 

(2 documents) _ 63432 

Michigan Consolidated Gas Co. 

ct al _ 53432 

New England Power Service Co. 53432 
Northern Indiana Public Service 

Co - 53433 

Ohio Edison Co _B3434 

Ohio Power Co _ 53435 

Pacific Power Ic Light Co _ 53435 

PhlUlpa. A. O., esUte of_. 53435 

Ricci. Nicholas A _ 53423 

Roy M. Hufflngton. Inc _ 53434 

Southern California Edison Co. 

(2 documents) _ 53430 

South Georgia Natural Gas Co. 53436 
Southwestern Electric Power 

Co. (2 documents) _ 53437. 53438 

Tennessee Gas Pipeline Co _ 53438 

Virginia Electric and Power Co. 53438 

Transwestem Pipeline Co _ 53438 

Wisconsin Public Service Corp. 53438 

FEDERAL PREVAILING RATE ADVISORY 
COMMITTEE 
Notices 

Meeting 53439 

FEDERAL RESERVE SYSTEM 
Rules 

Credit by brokers and dealers.... 53379 

FEDERAL TRADE COMMISSION 
Rules 

Consumers claims and defenses: 

preservation _ 53506 

Mail order merchandise; correc¬ 
tion _ 53383 

Proposed Rules 

Holder in due course: proceediiig. 53530 

nSH AND y/ILOUFE SERVICE 
Rules 

Endangered and threatened wild- 
Ufe and plants : 

American alligator, etal _ 53399 

Fishing: 

Audubon National WUdlife 

Refuge. N. Dak _ 53402 

Fhiblic access, use and recreation: 
Cabeza Prleta National WUdlife 
Refuge. Arlz _-_ 53400 

FOOD AND DRUG ADMINISTRATION 
Rules 

Animal drugs: 

Tylosln ..83JM 

Biological products: 

Blood and blood products; stor¬ 
age, collection and processing. 53531 
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NotiCM 

Meetings: 

Toxicology Advisory Commit¬ 
tee ..- 53417 

forest service 

Notices 

Elnvlronmental statements: avail¬ 
ability. etc.: 

Longleaf Islands Unit Plan.*.. 53413 
Lower West Fork Planning 
Unit __-. 53414 

GENERAL SERVICES ADMINISTRATION 
Notices 

Authority delegations : 

Secretary of Defense - 53439 

HEALTH, EDUCATION. AND WELFARE 
DEPARTMENT 

See Education Office; Food and 
Drug Administration; Social 
Security Administration. 

HOUSING AND URBAN DEVELOPMENT 
DEPARTMENT 
Notices 

iieglonal counsels: designation to 
approve Title vm supenas and 
interrogatories _ 53418 

INDIAN AFFAIRS BUREAU 
Proposed Rules 

Financial assistance and family 
and community services; eligi¬ 
bility criteria and procedures.. 53403 

INTERIOR DEPARTMENT 

See Fish and Wildlife Service; 

Indian Affairs Bureau; Land 
Management Bureau. 

INTERNAL REVENUE SERVICE 
Notkss 

Private schools; revenue proce¬ 
dure_ 53409 

international TRADE COMMISSION 
Rules 

Official seal; adoption - 53384 

INTERSTATE C0MME.9CE COMMISSION 
Notices 

Abandonment of railroad services: 
Baltimore and Ohio Railroad 

Co . 53450 

Canada; application disclosure re¬ 
quirement regarding traffic to 

and from_ 63450 

Hearing assignments . 53449 

Motor carriers: 

Transfer proceedings .. 53450 

JUSTICE DEPARTMENT 
Rules 

Obstnictlon of justice prosecu¬ 
tions: responsibility of As- 
J^lant Attorneys General. 53390 


LABOR DEPARTMENT 

See Manpower Administration. 

LAND MANAGEMENT BUREAU 
Notices 

Applications, etc.: 

New Mexico (3 documents) _ 53413 

Oil and gas leasing: Outer Con¬ 
tinental Shelf (2 documents).. 53413. 

53413 

Meetings: 

Arizona Strip District Advisory 
Board ___ 


53413 


LEGAL SERVICES CORPORATION 

Notices 

Meetings: 

Committee on Appropriations 


Notices 

Applications, etc. : 

Commonwealth Edison Co __ 53443 

Duke Power Co _ 53444 

Tennessee Valley Authority.... 63444 
Meetings: 

Reactor Safeguards* Advisory 
Committee (5 documents)... 53442, 

53444-^3448 

POSTAL SERVICE 
Notices 

International postal rates and 
fees; Increases - 53447 

REVENUE SHARING OFFICE 
Rules 

Fiscal assistance to State and local 


and Auditrr..l’.™7...-l.- 53440 ^^'•^rnments .. 53356 

MANAOEMENT AND BUDGET OFFICE / ADMINISTRATION 

Notices 


Clearance of reports; list of re¬ 
quests (2 documents) _ 53448, 53447 | 

MANPOWER ADMINISTRATION 
Rules 

Special unemployment assistance; 
revisions; correction _ 53390 • 

NATIONAL ADVISORY COMMITTEE ON 
OCEANS AND ATMOSPHERE 
Notices 

Meeting _ 5344<] 

NATIONAL AERONAUTICS AND SPACE 
ADMINISTRATION 
Notices 

Privacy Act; systems of records 

(2 documents) _ 53440* 

NATIONAL FOUNDATION FOR THE ARTS] 
AND THE HUMANITIES 
Notices 
Meetings: 

Education Panel (2 docu¬ 
ments) _ 53440, 53441 1 

Fellowships Panel _ 53441 ' 

Public Programs Panel (2 docu- i 

ments) - 53441 

NATIONAL LABOR RELATIONS BOARD / 

Notices 

Chairman's Task Force on the Ka- 
tional Labor Relations Board; I 
establishment and cerUfleation. 53441 

NATIONAL OCEANIC AND ATMOSPHERIC 
ADMINISTRATION 
Notices 

Marine mammal permit applica¬ 
tions, etc.: 

Alaska _ 63417 

Naval Undersea Center _ 63418 

Utica Zoological Society _ 53417 

Whitlow, a. C _ 53416 

NUCLEAR REGULATORY COMMISSION 
Rules 

Atomic Safety and Licensing 
Board alternates; oorrecUon.. 53379 


Proposed Rules 

Government timber; definition of 
small business for sales... __ 63407 

SOCIAL SECURITY ADMINISTRATION 
Rules 

Appeals process..... ___.... 53385 

Appeals rights regarding repre¬ 
sentative payee for retirement, 
survivors* and disability Insur¬ 
ance beneficiaries and supple¬ 
mental security income recipi¬ 
ents _ 63384 

SOIL CONSERVATION SERVICE 
Rules 

Long term contracting; editorial 

amendments _ 53370 

Notices 

Environmental statements on 
watershed projects; avail¬ 
ability, etc.: 

Carpinteria Valley Watershed 

Project Calif ___ 53414 

Yantic River Watershed Proj¬ 
ect, Conn _ 53414 

STATE DEPARTMENT 

Notices 

Meetings: 

Advisory Panel on International 

Law . 53409 

Study Group 4 of the UJ3. Na¬ 
tional Committee for the In¬ 
ternational Radio Consulta¬ 
tive Committee (CCIR) _ 53409 

UB. Advisory Commission on 
International Educational and 
Cultural Affairs _ 53409 


ECURITIES AND EXCHANGE 
COMMISSION 
Notices 

-Amedcan-Solar Energy Corp_ 53449 

TRANSPORTATION DEPARTMENT 
See Federal Aviation Administra¬ 
tion. 

TREASURY DEPARTMENT 
See Customs Service; Internal 
Revenue Service; Revenue Shar¬ 
ing Office. 
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list of cfr ports affected 


THe followtng numcrfrcel guide le a list of the parts of eacfi title of the Code of federal Regulatfone affected by documents published In today's 
Issue. A cumulative list of parts affected, covering the current rrKKith to date« foticme begi n ni ng with the second Issue of the month. 

A Cumufatlve List of CfR SecUont Affected Is published separately at tha and of aech month. Tha guide lists the parts and sections affected 
by docurrvents published since the revision date of each title. 
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1 _ 53308 

630 _53370 

631 _63370 

Proposed Rules: 

1036 _ 53405 

9 CFR 

112 _ 53378 

113 _ 53378 

10 CFR 

2 _53379 


12 CFR 

220 . 

13 CFR 

Proposed Rules; 
121 _ 


14 CFR 

39 (2 documents)_53379. 53380 

71_53380 

Proposed Rules; 

39_ 53406 

71_53406 

75_ 53406 


_53379 

..53407 


16 CFR 
433. 

... _ 53506 

435. .. 

1014™. 

. _ „ ..53383 

_53380 


Proposed Rules: 

433 ... .63530 


17 CFR 

Proposed Rules: 

1 .. ^3506 


19 CFR 

153 _ 

_ 53383 

Ml 

. «53384 

20 CFR 

404 <2 documents! 

53384. 53385 

405 _ 

_53386 

410_ 

-53387 

416 (2 documents).. 

422... 

_ 53384. 53388 

...53389 

619. 

_ .. .53390 

21 CFR 

558... 

608__ 

.53390 

- -53532 

640... 

. 53532 

25 CFR 

Proposed Rules: 

20. 

. _53403 


28 CFR 

0 . 53390 

31 CFR 

61 ...-_53355 

40 CFR 

Proposed Rules: 

85 _ 63406 

45 CFR 

100c _53494 

134 _53494 

134ft _r_53500 

134b . 53501 

47 CFR 

1 (2 documents) _ 53391 

2 _53393 

21 _53398 

73 _ 63399 

94 _ 53393 

Proposed Rules: 

76 _53407 

50 CFR 

17 _53399 

28 _63400 

33 _63403 




ft 


r€0£8Al ilOISTEi. VOL 40, NO. 223—nilSOAT, NOVEMSa IS, 1975 
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The following numerical guide is a list of parts of each title of the Code of 
Federal Regulations affected by documents published to date during November. 


1 CFR 


7 CFR—ConUnued 


13 CFR 


PsopostB Rous: 

425. 52416 

430 _ 62056 

431 . 62054 

2 CFR 

Ch’8. I-n. 62905 

3 CFR 

Exsconvt OucRs: 

11887.-.51411 

PROCLAMATIOro: 

4405 _51409 

4406 ..—.51613 

4407 _ 51616 

4408 _ 51617 

4409 . 52583 


McMoiuurooits: 

Memorandum of October 33,1075. 53223 
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122 - 61348,63169 
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124 - 61348,63159 

12 CFR 

206 -- 82843 

308- 61179 

220 .. 63379 

641 - 6MJ4.61415 

656 - 62363 

669a - 52717 

Propossd Rous: 

225 . 53272 


114 _-_ 62717 

121 _ 51033 

Proposed Roues: 

103 - 51069 

113 - 61670 

121 . 53407 

14 CFR 

39 - 61416, 

61996, 52607. 52608, 52717-62721. 
63001-63003. 63231, 53379, 63380 

71 - 61033, 

51416. 61622. 61997, 62608, 52722. 
63231-53232.63380 

95 - 62224 

07 - 51622. 51623, 53004 

208 ... 61180 

372 . 52354 

373 _ 62356 

378 _ 52355 

378a _ 61416, 62366 
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36 —. 61476 

39. 61202, 52744, 63044, 53269. 53406 

71 . 51058, 

51481, 51655, 52051, 62409, 53045, 
63270.63271,53406 

73 _ 53045 

75 . 52409, 63406 

15 CFR 

4b .. 51168 

80 - 53232 

Proposed Rous: 

60 - 52045 

923 . 62406 

16 CFR 

13.. - 51180, 
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TtUe 31—Money and Rnance: Treasury 

CHAPTER I—MONETARY OFFICES. 
DEPARTMENT OF THE TREASURY 

PART 51~f1SCAL ASSISTANCE TO STATE 
AND LOCAL GOVERNMENTS 

Revenue Sharing 

The Department of the Treastiry 
hereby publishes in Its entirety the reg¬ 
ulations in Part 51 of Subtitle B of Title 
31. Code of Federal Regulations, which 
became effective April 5. 1973 (38 FR 
9132) for entitlement periods beginning 
on or after January 1. 1973 and which 
have since been amended. Amendment 
to the regulations was made pursuant to 
the authority vested in the Secretary of 
the Treasury by the State and Local 
Fiscal Assistance Act of 1972 (the Reve¬ 
nue Sharing Act) approved October 20. 
1973. 

These complete regulations include all 
previous amendments and. specifically, 
amendments filed on October 22. 1975 to 
31 CFR Part 51. creating a new subpart 
for civil rights regulations, and amend¬ 
ments filed October 23. 1975. indicating 
changes In the designation of subparts 
and section numbers as well as clarify¬ 
ing existing policy and changing existing 
procedurea. 

Dated: November 10.1975. 

Jonif K. Pamus, 

Actlno Director, 
Office of Revemic Sharing. 

Approved: Richard R. Albrecht. 
General Counsel. 

Subpurt A C Uo f I Inlurmatlon 

8®c. 

41.0 Scope and application of regulations. 

41.1 KatablUhmeDt of Oflloe of Rerenuo 

Sharing. 

41.2 DoAnittons. 

414 Procedure for effecting compliance. 
41.4 Extension of time. 

4IA Transfer of funds to secondary re¬ 
cipient. 

^ubpsit 0 — Reports and Written CommuryesHone 

41.10 Reports to the Secretary: assuraooea 

41.11 Report on planned use and actual 

use of funds. 

*1*12 CertlficaUoDS. 

51.18 Publication and publicity of reports; 
public inspection. 

41-14 Reports to the Bureau of the Oen- 

sum. 

Subpart C—Computation end Adiuetmont of 
entitlement 

4140 Data. 

4141 Data affected by major disaster. 

4142 Adjusted taxes. 

J! ? determination of allocation. 

41.34 Boundary changes, governmental re- 
organlxaUon. etc. 

4145 Waiver of enUUement; non-delivery 
of checks; Insufficient data. 

4148 Reservation of funds and adjustment 
of entitlement. 


See. 

6147 State must maintain transfers to lo¬ 

cal governments. 

5148 Optional formula. 

61.29 Adjustment of data factors. 

6140 Adjustment of maximum and mini¬ 
mum per capiu emitlement; 100 
percent ertterton. 

Subpart O—Prohibitions and Rostrictlons on Use 
of Furrds 

51.40 Matching funds. 

51.41 Permissible expenditures for local 

governments. 

51.42 Wage rates and labor standards. 

61.43 Renrtettons on expenditures by In¬ 

dian tribes and Alaskan native 
vuiagea 

Subpart E—Nondlscrimlnslion In Programs 
Fundod WRh EntKIomont Funds 

51A0 Purpose. 

51A1 DetlolUons. 

51A2 Discrimination prohibited. 

51 A3 Employment. 

51A4 Sex dlsorlminatson. 

51.55 Assurances required. 

51A8 Compliance information and report. 
51A7 Complaints and investigations. 

51.58 Compliance reviews and aOrmatlvt 
action. 

51A9 Procedure for effecting compliance. 

61 AO Hearing procedures. 

51A1 Jurtadlctlon over property. 

61A2 Delegation. 

Subpart F—Fiscal Procedures and Audltlrtg 

61.70 Procedures applicable to the use of 

funds. 

51.71 Auditing and evaluation; scope of 

audits. 

Subpart G—Proceedings for Reduction In EntitSo- 
man!. Withholding or Repeymont of Funds 

51 AO Scope of subpart. 

51A1 Liberal construction. 

51A2 Reasonable notice and opportunity 
for hearing. 

51.83 Opportunity for compliance. 

51A4 Institution of proceeding. 

51A5 Contents of complaint. 

61 AO Service of complaint and other 
papers, 

61A7 Answer, referral to administrative 
law Judge. 

51A8 Supplemental chargea 

5149 PTMf; variance; amendment of 

pleadings. 

61 AO R^reeentatlon. 

5141 Adminiftrative law Judge: powers. 

5142 Hearings. 

5143 Stipulations. 

5144 Evidence. 

6146 DepoelUons. 

6148 Stenographic record; oath of re¬ 

porter: transcript. 

5147 Proposed findings and conclusions. 

5148 Initial decision of the admlnlstra- 

Uve law Judge. 

5149 Certification and transmittal of 

record and dedalon. 

5U00 What constitutes record. 

51401 Procedures on review of decision of 
administrative law Judge. 

51.102 Decision of the Secretary. 

51.103 Effect of order of repayment or with¬ 

holding of funds. 

51404 Publicity of proceedings. 

51.108 Judicial review. 


AuTBoarrr: Pub. L. 92-512; and 5 UA.O. 
801. 

Stibpsrt A—General Infocmetion 

S 51.0 Scope and application of regula¬ 
tions. 

(a) In general. The rules and regula¬ 
tions In this part are prescribed for car- 
rjrlng into effect the State and Local Fis¬ 
cal Assistance Act of 1972 (Title I. Public 
Law 92-512) applicable to entitlement 
periods beginning January 1. 1973. Sub¬ 
part A sets forth general information 
and definitions of terms used in thU part. 
Subpart B of this part prescrib«i reports 
required under this p^ and publicity 
concomitant thereto. Subpart C of this 
part contains rules regarding the compu¬ 
tation. allocation and adjustment of 
entitlement. Subpart D of this part pre¬ 
scribes prohibitions and restrictions on 
the use of funds. Subpart E of this part 
prescribes fiscal procedures and auditing 
requirements. Subpart F of this part 
contains rules relating to procedure and 
practice requirements where a recipient 
government has failed to comply with 
any provision of this part. 

(b) Saving clause. Any cause of action 
arising out of noncompliance with the 
interim regulations covering payments 
made for the first and second entitle¬ 
ment periods (January 1, 1972. through 
June 30. 1972. and July 1. 1972. through 
December 31. 1972) shall continue to be 
covered by such regulations and any pro¬ 
ceeding commenced thereon shall be gov¬ 
erned by the procedures set forth in 
Subpart F of this part. 

t 51.1 E*Uibli«hmmt of Office of Reve. 
noe Sharing. 

There Is established in the Office of the 
Secretary of the Treasury the Office of 
Revenue Sharing. The office shall be 
headed by a Director who shall be ap¬ 
pointed by the Secretary of the Treas¬ 
ury. TTie Director shall perform the func¬ 
tions. exercise the powers and cany out 
the duties vested In the Secretary of the 
Treasury by the State and Local Fiscal 
Assistance Act of 1972. Title I. Public 
Law 92-512. 

S 51.2 Dollniliont* 

As used In this part (except where the 
context clearly indicates otherwise, or 
where the term is defined elsewhere in 
this part) the following definitions yHa l l 
apply: 

(a) **Act** means the Slate and Local 
Fiscal Assistance Act of 1972. Title I of 
Public Law 92-512. approv^ October 20. 
1972. 

(b) “C3ilef executive officer'* of a unit 
of local government means the elected 
official, or the legally designated ofl^iaL 
who has the primary responsibility for 
the conduct of that unit's governmental 
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afTaira. Examples of the ^'chlef execu¬ 
tive officer** of a unit of local govern¬ 
ment may be: The elected mayor of a 
munldpallty. the elected county execu¬ 
tive of a county, or the chairman of a 
county commission or board in a county 
that has no elected county executive, or 
such other official as may be designated 
pursuant to law by the duly elected gov¬ 
erning body of the unit of local govern¬ 
ment; or the chairman, governor, chief, 
or prudent (as the case may be) of an 
Indian tribe or Alaskan native village. 

Cc) 'Ttepartment** means the Depart¬ 
ment of the Treasury. 

(d> **EnUtlement" means the amount 
of payment to which a State govern¬ 
ment or unit of local government is en¬ 
titled as determined by the Secretary 
pursuant to an allocation formula con¬ 
tained in the Act and as established by 
regulation under this part 

(e) '^Entitlement funds" means the 
amount of funds paid or payable to a 
State government or unit of local gov¬ 
ernment for the entitlement period. 

(f) **Entltlcment period" means one 
of the following pcnrlods of time: 

(1) The 6-month period beginning 
January 1. 1973, and ending June 30. 

1973. 

(2) The fiscal year beginning July 1. 

1973. and ending June SO. 1974. 

(3) The fiscal year beginning July 1. 

1974. and ending June 30. 1975. 

(4) The fiscal year beginning July 1. 

1975. and ending June 30. 1976. 

(5) The 6-month period beginning 
July 1. 1976. and ending December 31, 

1976. 

(g) "Oovemor’* means the Oovemor 
of any of the 50 States or the Commis¬ 
sioner of the District of Columbia. 

(h> "Independent public accountants" 
means independent certified public ac¬ 
countants or Independent licensed pub¬ 
lic accountants certified or licensed by a 
regulatory authority of a State or other 
political subdivision of the United States. 

(1) "Indian tribes and Alaskan native 
villages* means those Indian tribes and 
Alaskan native villages which have a rec¬ 
ognized governing body and which per¬ 
form substantial governmental func¬ 
tions. Certification to the Secretary by 
the Secretary of the Interior (or by the 
Governor of a State in the case of a State 
affiliated tribe) that an Indian tribe or 
an Alaskan native village has a recog¬ 
nized governing body and performs sub¬ 
stantial governmental functions, shall 
constitute prlma facie evidence of that 
fact. 

(j) **Recipicnt government** means a 
State government or unit of local gov¬ 
ernment as defined In this section. 

(k) ‘'Secretary" means the Secretary 
of the Treasury or any person duly au¬ 
thorized by the Secretary to perform the 
function mentioned. 

(l) "State government" means the 
government of any of the 50 States or 
the District of Columbia. 

<m) "Unit of local government" means 
the government of a county, municipal¬ 
ity. township, or other \mlt of govern¬ 
ment below the State wldch is a unit of 
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general government and which shall be 
determined on the basis of the same 
principles as used by the Bureau of the 
Census for general statistical purposes. 
*rhe term "unit of local government" 
shall also include the recognized govern¬ 
ing body of an Indian tribe or Alaskan 
native village which performs substan¬ 
tial governmental fimcUons. *rhc Dis¬ 
trict of Columbia, in addition to being 
treated as a State, shall also be treated as 
a county area which has no units of local 
government (other than itself) within its 
geographic area. 

§ 51.3 Procedure for elTecting compli¬ 
ance. 

(a) In general If the Secretary de¬ 
termines that a recipient government has 
failed to comply substantially with any 
provision of tills part, and after giving 
reasonable notice and opporttmiiy for a 
hearing to the Oovemor of the State or 
the chief executive officer of the unit of 
local government pursuant to Subpart O 
of this part, the Secretary shall notify 
tho recipient government that If it falls 
to take corrective action within 60 days 
from the date of receipt of such notifica¬ 
tion further payments to it will be with¬ 
held for the remainder of the entitlement 
period and for any subsequent entitle¬ 
ment period until such time as the 
Secretary is satisfied that appropriate 
corrective action has been taken and 
that there will no longer be any failure 
to comply. Unto he is satisfied, the Sec¬ 
retary shall make no further payments 
of such amoimts. 

(b) Determination to delay payment. 
Whenever the Secretary determines that 
a recipient government has failed to 
comply with the communication require¬ 
ments of Subpart B, he may delay pay¬ 
ment of entitlement funds to such 
recipient. A determination to delay pay¬ 
ment of entitlement fimds shall not be 
subject to the procedure set forth In 
paragraph (a) of this section and shall 
be In effect only for such time as is nec¬ 
essary to effect compliance. 

§ 51.4 Extension of lime. 

When by these regulations (other than 
those specified in Subpart P of this part) 
an act Is required within a specified time, 
the Secretary may grant a request for an 
extension of time If in his Judgment It is 
necessary and appropriate. Requests for 
extensions of time shall set forth the 
facts and circumstances supporting the 
need for more time and the amount of 
additional time requested. 

8 51.5 Transfer of funds In secondary 
recipienis. 

Those prohibitions and restrictions set 
forth in Subparts D and E of this part 
which are applicable to a recipient gov¬ 
ernment's entitlement funds continue to 
be applicable to such funds if they are 
transferred to another governmental 
unit or private organization. A violation 
of SubpMUts D and £ of this part by a 
secondary recipient shall constitute a 
violation by the recipient government 
and the applicable penalty shall be Im¬ 
posed on the recipient government 


Subpart B—Reports and Written 
Communications 

8 51.10 Reports to the Secretary; assur¬ 
ances. 

(a) Reports for review and evaluation. 
*rhe Secretary may require each recip¬ 
ient government receiving entitlement 
funds to submit such annual and interim 
reports (other than those required by 
I 51.11) as may be necessary to provide a 
basis for evaluation and review of com¬ 
pliance with and effectiveness of the 
provisions of the Act and regulations of 
this part. 

(b) Requisite assurances for receipt 
of entitlement funds. Each Oovemor of 
a State or chief executive officer of a 
unit of local government, in order to 
qualify for entitlement funds, must file 
a statement of assurances when re¬ 
quested by the Secretary, on a form to 
be provided, that such government will 
abide by certain specific requirements of 
the Act and the prohibitions and restric¬ 
tions of Subparts D. E. and P of this part, 
with respect to the use of entitlement 
funds. *1^6 Secretary will afford each 
Governor the opportunity for review and 
comment to the Becretary on the ade¬ 
quacy of the assurances by units of local 
government in his State. 

8 51.11 Rrport on planned n*e and ac¬ 
tual u^ of funds. 

(a) Planned use report. Each recipient 
government which expects to receive 
funds under the Act shall submit to the 
Secretary a report, on a form to be pro¬ 
vided. of the specific amounts and pur¬ 
poses for which it plans to spend the 
funds which It expects to receive for an 
entitlement period. The planned use re¬ 
ports for the third and fourth entitle¬ 
ment periods (the 6-month period begin¬ 
ning January 1, 1973 and ending June SO, 
1973, and the fiscal year beginning July 1. 
1973 and ending June 30. 1974) shall be 
filed with the Secretary on a date he shall 
determine. Thereafter, each planned use 
report shall be filed prior to the begin¬ 
ning of an entitlement period as defined 
In 151.2(f). 

(b) Actual me report; status of trust 
fund. Each recipient government which 
receives funds pursuant to the Act shall 
submit to the Secretary an annual re¬ 
port, on a form to be provided, of the 
amounts and purposes for which such 
funds have been spent or otherwb^e 
transferred from the trust fund (as de¬ 
fined in i 51.70(a>) during the reporting 
period. Such report also shall state any 
interest earned on entitlement funds 
during the period. Such reports shall 
show the status of the trust fund Includ¬ 
ing its balance as of June 30 and shall be 
filed with the Secretary on or before 
September 1 of each calendar year. All 
such funds must be used, obligated, or 
appropriated within the time period 
specified in |51.70<b). 

8 51.12 €^c^rtificationa• 

Tlie Secretary shall require a certifica¬ 
tion by the Governor, or the chief ex¬ 
ecutive officer of the unit of local gov¬ 
ernment. that no entitlement funds have 
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been used In violation of the prohibition 
contained in i 51.40 against the use of 
entitlement funds for the purpose of ob« 
tainlng matching Federal funds. In the 
case of a unit of local government the 
Secretary shall require a certiilcatlon by 
the chief executive officer that entitle* 
ment funds received by it have been used 
only for priority expenditures as pre* 
8crtt>ed by f 51.41. The certifications re¬ 
quired by this section shall be in such 
form as the Secretary may prescribe. 

§ 51.13 Publication and publicity of re* 
porU; public intpcclion* 

(a) Publication of required reports. 
Each recipient government must pub¬ 
lish in a newspaper a copy of each report 
required to be filed under i 51.11 (a) and 

(b) prior to the time such report Is filed 
with the Secretary. Such publication 
shall be made in one or more newspapers 
which are published within the State and 
have general circulation within the geo- 
Rraphic area of the recipient government 
Involved. In the case of a recipient gov¬ 
ernment located In a metropolitan area 
which adjoins and extends beyond the 
boundary of the State, the recipient gov¬ 
ernment may satisfy the requirement of 
this section by publishing its reports In 
a metropolitan newspaper of genera] cir¬ 
culation even though such newspaper 
may be located in the adjoining State 
from the recipient govemihent. 

<b) Publieitp, Each recipient govern¬ 
ment, at the same time as required for 
publication of reports under paragraph 

(a) of this section, shall advise the news 
media. Including minority and bilingual 
news media, within its geographic area 
of the publication of its reports made 
pursuant to paragraph (a) of this sec¬ 
tion, and shall provide copies of such 
reports to the news media on request. 

( 0 ) PubUe inspection. Each recipient 
government shall make available for 
publie inspection a copy of each of the 
reports required under 151.11(a) and 

(b) and Information as necessary to sup¬ 
port the information and data submitted 
on each of those reports. Such detailed 
information shall be available for public 
Inspection at a specified location during 
normal business hours. The Secretary 
may prescribe additional guidelines con¬ 
cerning the form and content of such 
information. 

8 51.14 Reports to the Bureau of the 
Ceasoa. 

It shall be the obligation of each re¬ 
cipient government to comply promptly 
with requests by the Bureau of the Cen¬ 
sus (or by the Secretary) for data and 
Information relevant to the determina¬ 
tion of entitlement allocations. Failure 
of any recipient government to so comply 
may place in jeopardy the prompt re¬ 
ceipt by it of entitlement funds. 

Subpait C—Computation and Adjustment 
of Entitlement 
8 51.20 Dau. 

(a) In general. The data used In de¬ 
termination of allocations and adjust- 
m^ts thereto payable under this part 
win be the latest and most complete data 
supplied by the Biueau of the Census or 
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such other sources of data as in the judg¬ 
ment of the Secretary will provide for 
equitable allocations. 

(b) Computation and payment of en¬ 
titlements, (1) Allocations will not be 
made to any unit of local government 
if the available data is so inadequate as 
to frustrate the purpose of the Act. Such 
units of local government will receive an 
entitlement and payment when current 
and sufficient data become available as 
necessary to permit an equitable alloca¬ 
tion. 

(2) Payment to units of local govern¬ 
ment for which the Secretary has not 
received an address confirmation will be 
delat ed until proper Information is avail¬ 
able to the Secretary. 

(3) Where the Secretary determines 
that the data provided by the Bureau of 
the Census or the Department of Com¬ 
merce arc not current enough, or are not 
comprehensive enough, or are otherwise 
inadequate to provide for equitable al¬ 
locations he may use other data, includ¬ 
ing estimates. The Secretary's deter- 
mlimtlon shall be final and such other 
additional data and estimates as are 
used. Including the sources, shall be pub¬ 
licized by notice in the Fiomal Rxcistex. 

(c) Special rule for 6 month entitle¬ 
ment periods. For entitlement periods 
which encompass only one-half of a year, 
the adjusted taxes and intergovern¬ 
mental transfers of any unit of local gov¬ 
ernment for that half-year win be esti¬ 
mated to be one-half of the annual 
amounts. 

(d) Units of local government located 
in more than one county area. In cases 
where a unit of local government Is lo¬ 
cated in more than one county, each part 
of such unit is treated for allocation pur¬ 
poses as a separate unit of government, 
and the adjusted taxes, and Intergovern¬ 
mental transfers of such parts are esti¬ 
mated on the basis of the ratio which the 
population of such part bears to the pop¬ 
ulation of the entirety of such unit. 

S 51.21 DjiIii alTrcIrd by major diaantcr. 

(a) In general. Any change in data 
otherwise eligible for use in determining 
the entitlement of a recipient govern¬ 
ment after April 1. 1974, shall be dis¬ 
regarded for a period of 60 months if that 
change: 

(1) Resulted from a major disaster 
determined by the President under 8 301 
of the Disaster Relief Act of 1974 (Pub. 
L. 93-288) and 

(2) Results In a data factor which is 
less beneficial than the previous data 
factor for purposes of the revenue shar¬ 
ing allocation process. 

<b) Eligibility requirements. In order 
for a recipient government to be eligible 
for the data stabilization benefit of para¬ 
graph (a) of this section, it shall: 

(1) Be located within a State desig¬ 
nated by the President as a major dis¬ 
aster area, and 

(2) Be located within a geographical 
subdivision of the State as certified to the 
Office of Revenue Sharing as a major 
disaster area by the Administrator of the 
Disaster Assistance Administration of the 
Department of Rousing and Urban De- 
velopment. 
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Further, cadi recipient government 
within the specific geographic area so 
designated will be notified pursuant to 
the data improvement program, pro¬ 
vided for in f 51.29 of each of Its data 
factors developed subsequent to the 
major disaster designation and shall be 
required to verify through Its chief ex¬ 
ecutive officer, that the data was ad¬ 
versely affected by the major disaster. 
In addition, the Secretary may require 
that such verifications be accompanied 
by substantiating documentation evi¬ 
dencing a causal relationship between 
the major disaster and the less favorable 
revenue sharing allocation value of the 
subject data factor. The Secretary, upon 
being satisfied that all of the require¬ 
ments of this section have been met with 
respect to any post-disaster data factor, 
shall refrain from u'lng the post-disaster 
data factor in the allocation process, and 
khall continue to use the pre-disaster 
data factor, until whichever of the fol¬ 
lowing occurs first: (i) A data factor 
more beneficial than the pre-disaster 
data factor currently being used is de¬ 
veloped. or (11) 60 months have expired 
from the designation by the President of 
the specific major disaster area. 

§51.22 Adjuitird taxc*. 

(a) In general. Tax revenues are com¬ 
pulsory contributions to a unit of local 
government exacted for public purposes, 
as such contributions are determined by 
the Bureau of the Census for general 
staUstlcal purposes. The term ''adjusted 
taxes" means the tax revenues adjusted 
by excluding an amount equal to that 
portion of such compulsory contributions 
which is properly allocable to school op¬ 
erations. debt service on school indebted¬ 
ness, school carital outlays, and other 
educational purposes. 

(b) Procedure for exclusion of tax 
revenues for education. The tax revenues 
exacted by a unit of local government 
shall be adjusted to exclude any such tax 
revenues used for financing education in 
a manner conrlstent with the following 
provisions: 

(1) Where a unit of local government 
finances education from a specific fund 
and lists tax revenues to the fund or 
levies a separate tax for purposes of edu¬ 
cation, such amoimts as determined will 
constitute the tax revenues for education. 

(2) If tax revenues for purposes of 
education are not separately identifiable 
because education is financed by ex¬ 
penditure or transferring of moneirt 
from a general fund (or similarly named 
fund) to a school fund or funds, then the 
ratio of tax revenues (as defined In para¬ 
graph (a) of this section) to the total 
revenues in such fund shall be calculated, 
and that ratio multiplied by the expendi¬ 
ture or transfer of moneys from such 
fund to the school fund shall be equated 
with the tax revenues properly allocBd>le 
to expenses for education. The phrase 
"total revenues in such fund" means cash 
and securities on hand in the general 
fund (or slmilaKy named fund) at the 
beginning of the fiscal year, plus all 
revenues to the fimd (other than trust 
or agency revenues) less cash and se¬ 
curities on hand at the end of the fiscal 
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year. Trust and agency funds are those 
held spcclAcally for individuals or gov¬ 
ernments for which no discretion can be 
exercised as to the amoimts to be paid 
to the recipient. 

(3) If any instance where neither par¬ 
agraph (b) (1) nor (2) of this section 
permits determination of school taxes, 
then any procedure deemed equitable by 
the Secretary shall be utilized to ascer¬ 
tain adjusted taxes. 

(c) VaUdity of adjusted tax data. Al¬ 
location of funds under the Act will be 
based on data reported by States and 
units of local governments to the Bureau 
of the Census and shall be in accord¬ 
ance with definitions established by the 
Bureau. No unit of government shall 
report to the Department of the Treas¬ 
ury or the Bureau of the Census in a 
manner which attempts to circumvent or 
frustrate the intent of this section. 

§ 51.23 Dale for dctrrmiiiiiliofi of aOo- 
ralion. 

(a) In general. Pursuant to the provi¬ 
sions of i 51.20 (a) and (b> (3), the de¬ 
termination of the data definitions upon 
which the aUocations and entitlements 
for an entitlement period are to be cal¬ 
culated shall be made not later than the 
day Immediately preceding the beginning 
of the entitlement period Any change in 
the computation of local tax effort to 
credit certain county sales taxes to units 
of local government pursuant to section 
100(e) (2) (B) of the Act (the ‘‘Memphis 
Rule") will be considered to be a change 
in a data definition and will not be given 
effect for any entitlement periods for 
which there are final data definitions. 
The finih date upon which determina¬ 
tions of aUocatioas and entitlements, in* 
eluding adjustments thereto, may be 
made for an entitlement period shall be 
determined by the Secretary ns soon as 
practicable and ^all be publicized by 
notice in the Pedcial Rccistes. 

(b) Time limitation and minimum ad- 
jiutment. It prior to the date determined 
by the Secretary pursuant to paragraph 

(a) of this section, it is established to the 
satisfaction of the Secretary by factual 
evidence and documentation that the 
data used in the computation of an allo¬ 
cation is erroneous an adjustment will 
be made. No adjustment of any Idnd 
which is less than $200 shall be made to 
an enUUement if In the judgment of the 
Secretary such adjustment wiU be bur¬ 
densome. exxHcnsive. or otherwise imprac¬ 
ticable. 

(c) Adjusted taxes and interoovem- 
mental transfers. The dates for deter¬ 
mining the amount of adjusted taxes an d 
intergovernmental transfers ,of a unit of 
local government will be the fiscal year of 
such unit ending during the 12 months 
prior to July 1. 1971. If a more recent 
period is used, it shall be such fiscal year 
that can be uniformly assembled for all 
units of government prior to the begin¬ 
ning of the affected entitlement period. 

§ 51.24 Boundary cliangcs, govrmmcti- 
tal reorgan ir-a I ion, rir. 

(a) In general. Boundary changes, 
governmental reorganizations. or 
changes in State statutes or consUtu* 
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lions occurring prior to or during an 
entitlement period which were not taken 
into account during the initial allocation 
shall, if not within the scope of para¬ 
graph (d) of this section, affect such al¬ 
location or payments in a manner con¬ 
sistent with the following provisions: 

(1) A boundary change, governmental 
reorganization, or change in State 
statutes or constitution relevant to the 
computation of an entitlement of a unit 
of local government under the Act. oc* 
curing prior to the beginning of an cn- 
tiUement period shall result In an altera¬ 
tion to the entitlement of that unit if 
brought to the attention of the Bureau 
of the Census within 60 days (or by 
June 30.1973, In case of the third entitle¬ 
ment period) after the beginning of such 
entitlement period. 

(2) A boundxuy change, governmental 
reorganisation, or qhungt in State 

* statutes or constitution relevant to the 
computation of entitlement of a unit of 
local government under the Act. occur¬ 
ring during an entitlement period shall 
not result in a change to the entitlement 
of that unit until the next entitlement 
period. However, payment tendered to 
such unit for the entitlement period may 
be redistributed pursuant to the provi¬ 
sions of paragraphs (b> and (c) of this 
section. 

(b) Nets units of local government, A 
unit of local government which came 
into existence during an entitlement pe¬ 
riod shall first be eligible for an entitle¬ 
ment allocation for the next entitlement 
period. However, if such unit is a succes¬ 
sor government. It shall be eligible to 
receive the entitlement payment of the 
unit or units of local government to 
which it succeeded in accordance with 
the conditions of the succession. 

(c) Dissolution of units of local gov¬ 
ernment, A unit of local government 
which dissolved, was absorbed or ceased 
to exist as such during an entitlement 
period is eligible to receive an entitle¬ 
ment pasrment for that enUUement pe¬ 
riod: Provided^ ‘That such unit of local 
government Is in the process of winding 
up its governmental affairs or a suc¬ 
cessor unit of local government has legal 
capacity to accept and use such enUUe¬ 
ment funds. EnUUement payments 
which are returned to the Secretary be¬ 
came of the cessation of existence of a 
unit of local government shall be placed 
In the State and Local Government Fiscal 
Assistance Trust Fund unUl such Umes 
as they can be redistributed according 
to the condiUons under which the unit 
of local govenunent ceased to exisL 

(d) LimitatUms on adjustment for an¬ 
nexations, (1) Annexations by units of 
local government having a population 
of less than 5.000 on April 1. 1970. shall 
not affect the enUUement of any unit of 
local government for an enUUement 
period unless the Secretary determines 
that adjustments pursuant to such an¬ 
nexations would be equitable and would 
not be unnecessarily burdensome, ex¬ 
pensive. or otherwise impracUcable. 

(2) AnnexaUons of areas with a popu¬ 
lation of less than 250. or less than 6 per¬ 
cent of the populaUon of the gaining 


government, shall not affect the en¬ 
UUement of any unit of local govern¬ 
ment. 

(e) Certification, Units of local gov¬ 
ernment affected by a boundary change, 
governmental reorganizaUon, or change 
in State statutes or consUUiUon shall, 
before receiving an enUUement adjust¬ 
ment or payment redlstribuUon pur¬ 
suant to this section, obtain State cer¬ 
tification that such change was ac¬ 
complished in accordance with State 
law. The certifying official shall be des¬ 
ignated by the Governor, and such cer- 
UfleaUon shall be submitted to the 
Bureau of the Census. 

§ 51.25 Waiver of rnlitlcmcnl; noiidr- 
Ifvrry of cfacclu; iiuuflicScnl dalji. 

(a) Waiver. Any unit of local govern¬ 
ment may waive its enUUement for any 
enUUement period: Provided, The chief 
cxecuUve officer with the consent of the 
governing body of such unit notifies Uie 
Secretary that the enUUement pskyments 
for a past, current, or next beginning 
enUUement period, or any combinaUon 
thereof, are being waived. A waiver of 
enUUement for the next beginning en¬ 
UUement period will only be given ef¬ 
fect if the waiver is received during the 
6-month period immediately preceding 
that enUUement period. In the event that 
an enUtlement parent Is relumed or a 
noUce of walverfis executed which Is not 
in accordance with this procedure, the 
chief execuUve officer will be so notified 
by the Secretary and, unless the at¬ 
tempted waiver is rescinded within 30 
days of such noUce, it shall be given ef¬ 
fect However, in no event will a noUce 
of waiver be ^ven effect for an enUUe¬ 
ment period which is subsequent to the 
next beginning entitlement period. *rhe 
enUUement waived and adjustments 
thereto, if any, resulting from recalcula¬ 
tion of earlier enUUements. shall be 
added to and shall become a part of the 
enUUement of the next highest unit of 
government eligible to receive enUUe¬ 
ment funds in that State in which the 
unit of government waiving enUUement 
is located. However, if the governing 
body of an Indian tribe or Alaskan naUve 
village waives its enUUement for any pe¬ 
riod, the rules relating to distributions 
within county areas (pursuant to secUon 
106(b) (4) of the Act) are to apply to 
the distribution within a county area as 
if such tribe or village were not In exist¬ 
ence for that period. A waiver of enUUe¬ 
ment by a unit of local government or 
Indian tribe or Alaskan native village 
shall be deemed Irrevocable 30 days prior 
to the first payment for the enUUement 
period to which it relates. 

(b) Constructive ivaiver. Any recipient 
government which has not waived and 
is otherwise eligible to receive enUtlc- 
ment pasnnents and which has failed to 
provide required reports, assurances or 
certifications pursuant to Subpart B Is 
subject to a determinaUon of having 
construcUvely waived its enUUement 
funds for the affected enUUement pe¬ 
riod through InacUon, The Secretary, 
prior to such a determinaUon, s h a ll noti¬ 
fy nonresponsive recipient governments 
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of their noncompliance and that their 
entitlement funds are being temporarily 
withheld pursuant to |51.3<b). If com¬ 
pliance is not achieved within a reason¬ 
able period of time, which shall not be 
less than 30 days, the Secretary shall no¬ 
tify the affected recipient governments 
that if compliance is not achieved with¬ 
in a period of 30 days after mailing such 
notice, a constructive waiver of en iUe- 
ment funds will be determined to have 
occurrect Entitlement funds ^us con¬ 
structively waived will be reoistributed 
pursuant to the provisions of paragraph 

(a) of this section. 

(cl Nondelivery, Ehititlement funds for 
any entitlement period which are re¬ 
turned by the VB. Postal Service to the 
Department of the Treasury as being 
nondeliverable because of incorrect ad¬ 
dress information, or which are \m- 
claimed for any reason, shall be placed 
in the State and Local Government Fis¬ 
cal Assistance Trust Fund until such 
time as payment can be made. 

(d) Insufficient data. Entitlement 
funds for any entitlement period which 
are withheld from payment because of 
insulflcient data upon which to compute 
the entitlement, or for which payment 
cannot be made for any other reason, 
shall remain in the State and Local Gov¬ 
ernment Fiscal Assistance Trust Fund 
until such time as pasrment can be made. 

§ 51.26 Reservation of funds and ad* 
juatment of entitlement* 

(a) Reservation of entitlement funds. 
In order to make subsequent adjust¬ 
ments to an entitlement payment under 
this part which may be necessitated be¬ 
cause of insufficient or erroneous data, 
or for any other reason, the Secretary 
shall reserve in the State and Local Gov¬ 
ernment Fiscal Assistance Trust Fund 
such percentage of the total entitlement 
funds for any entitlement period as in 
his judgment shall be necessary to Insure 
that there will be sufficient funds avail¬ 
able so that all recipient governments 
am receive their full entitlements. Such 
reserve shall be known as the Obligated 
Adjustment Reserve and amounts re¬ 
maining in that reserve will accumulate 
unUl the liabilities of the Trust Fund are 
discharged or sufficiently diminished to 
permit an allocation to recipient govern¬ 
ments. 

<b) Adjustment to entitlement pay^ 
ments. Adjustment to an entitlement of a 
recipient government will ordinarily be 
effected through alteration to entitle¬ 
ment payments unless there is a down¬ 
ward odjustment which is so substantial 
as to make payment alterations Imprac¬ 
ticable or Impossible. In such case the 
Secretary may demand that the funds 
received by the recipient government In 
excess of its entitlement be Immediately 
repaid to the Trust Fund of the Depart¬ 
ment of the Treasury. 

§ 31.27 State munt maintain tranikrer» lu 
local govemmmio. 

fa) General rule. The entitlement of 
any State government for any entitle¬ 
ment period beginning on or after July 1. 
1973, shall be reduced by the amount (if 
by which— 
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<1) The average of the aggregate 
amounts transferred by the State gov¬ 
ernment out of its own sources during 
such period (or during that State's fis¬ 
cal year ending on or immediately prior 
to the end of such period) and the pre¬ 
ceding entitlement period (or such fiscal 
year) to all units of local government (as 
defined In |61.2(m)) in such State, is 
less than, 

(2) The similar aggregate amotmt for 
the 1-year period beginning July 1, 1971 
(or that State's fiscal year ending on or 
Immediately prior to the end of such 
period). 

For purposes of paragraph (a)(1) of 
this section, the amount of any reduc¬ 
tion In the entitlement of a State gov¬ 
ernment under this section for any en¬ 
titlement period shall, for subsequent 
entitlement periods, be treated as an 
amoimt transferred by the State gov¬ 
ernment out of its own sources during 
such period to units of local government 
In such State. The phrase •’own sources" 
means all sources of State revemue (in¬ 
cluding debt proceeds and the State's 
revenue sharing entitlement funds) but 
excluding intergovernmental revenues 
received from the Federal government. 

(b) Measurement of maintenance of 
effort. In those States that do not have 
an accounting system providing an audit, 
trail for all funds concerned (from own 
source to final application) in intergov¬ 
ernmental transfer to units of local gov¬ 
ernment (such as those SUtes In which 
intergovernmental transfers to units of 
local government are made from a com¬ 
mingled fund with no identification as 
to specific revenue source), the following 
formula may be applied by the Secretary 
to establish the base year Intergovern¬ 
mental transfers to units of local govern¬ 
ment from oxvn sources and to generally 
monitor level of accordance with the 
maintenance provision of paragraph (a) 
of this section during future entitlement 
periods: 

(1) It shall be assumed that the ratio 
of a State's own source intergovern¬ 
mental transfers to units of local govern¬ 
ment to that State's total Intergovern¬ 
mental transfers to units of local gov¬ 
ernment Is equal to the ratio of that 
State's own source revenues to its total 
revenues. Thus, for a State In which such 
formula may be applied, its base year 
own source Intergovernmental transfers 
to units of local government shall he 
assumed to equal its total intergovern¬ 
mental transfers to units of local gov¬ 
ernment in the bose year multiplied by 
its own source revenue in the base year 
divided by its total revenues in the base 
year. 

(2) In a State In which the formula is 
applied, the State's own source inter¬ 
governmental transfers to units of lo(^ 
government in a future entitlement pe¬ 
riod shall be assumed to equal the aver¬ 
age of— 

(i) The State's total intergovern¬ 
mental transfers to units of local gov¬ 
ernment during that period (or that 
State's fiscal year ending on or imme¬ 
diately prior to the end of such p^od) 
muIUpHed by its own source revenue in 
that period (or such fiscal year) divided 
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by its total revenues In that period (or 
such fiscal year) and 

(U) The State's total intergovern¬ 
mental transfers to units of local gov¬ 
ernment during the preceding entitle¬ 
ment period (or that State's fiscal year 
ending on or immediately prior to the 
end of such period) multiplied by its own 
source revenue in that period (or such 
fiscal irear) divided by its total revenues 
in that period (or such fiscal year). 

(3) Therefore. In a State in which the 
formula Is applied, maintenance (for a 
given entitlement period) of intergovern¬ 
mental transfer effort to units of local 
government will be measured by the dif¬ 
ference between that State's average ag¬ 
gregate intergovernmental transfers to 
units of local government (over the ap¬ 
propriate periods) as calculated by em¬ 
ploying the method described in para¬ 
graph (b)(2) of this section and that 
State's own source intergovernmental 
transfers to units of local government in 
thehase period as calculated by employ¬ 
ing the method described in paragraph 

(b)(1) of this section. 

(4) Should the application of this for¬ 
mula during any entitlement period indi¬ 
cate nonmaintenance, for example, 
should a State's calculated own source 
average aggregate intergovernmental 
transfers to units of local government 
(over the appropriate periods) be less 
than siich transfers as calculated for the 
base period, the difference (as defined In 
paragraph (b)(3) of this section) shall 
constitute the future indicated reduction 
in that State's entitlement unless such 
State can document to the Secretary that 
the fact or amount of nonmaintenance 
as determined by application of the for¬ 
mula b Inaccurate. 

(c) Alternative procedure. If the Sec¬ 
retary shall determine that application 
of the formula set forth in parairraph <b) 
of thb section in a particular case pro¬ 
vides an inaccurate or unfair measure of 
transfer effort, then any formula, pro¬ 
cedure, or method deemed equitable by 
the Secretary, may be utilized to measure 
such transfer effort for the purpose of 
implementing the maintenance provi¬ 
sion. 

(d) Adfustment where State assumes 
responsibUity for cateyory of expendi^ 
lures. If the State government estabibhee 
to the satisfaction of the Secretary that 
since June 30, 1972. it has assumed re¬ 
sponsibility for a category of expendi¬ 
tures which (before July 1,1972) was the 
responsibility of local governments lo¬ 
cated in such State, then, the aggregate 
amotmt taken into account under para¬ 
graph (a)(2) of this section shall be 
reduced to the extent that inmeased 
State government spending (out of its 
own sources) for such category has re¬ 
placed corresponding amounts which for 
the 1-ycar period beginning July 1, 1971 
(or that State's fiscal year ending on or 
immediately prior to the end of such 
period) it transferred to units of kKOl 
government. 

(c) Adjustment where new taxing 
powers are conferred upon local govern^ 
ments. If a State establbhes to the satis¬ 
faction of the Secretary that since June 
30, 1972, one or more units of local gov- 
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eminent within such State have hod con* 
ferred upon them new taxing authority, 
then, the aggregate amount taken Into 
account under paragraph (a) (2) of this 
secUcm shall be reduced to the extent of 
the larger of— 

(1) An sonount equal to the amount of 
the taxes collected by reason of the exer* 
else of such new taxing authority by such 
local government, or 

(2) An amount equal to the amount of 
the loss of revenue to the State by reason 
of such new taxing authority being con¬ 
ferred on such local governments. 

No amount shall be taken into consider¬ 
ation under paragraph (e> (1) of this sec¬ 
tion if such new taxing authority Is an 
increase in the authoriTed rate of tax 
imder a previously authorised kind of tax. 
unless the State Is detenhined by the 
Secretary to have decreased a related 
State tax. 

Cf) Special rule for period beoinntnp 
Julv 1/ 1973. In the case of the entitle¬ 
ment period beginning July 1. 1973, the 
preceding entitlement period for purposes 
of paragraph (a)(1) of this section shall 
be treated as being the 1-year period be¬ 
ginning July 1.1972. or that State's fiscal 
year which ends prior to June 30.1973. 

(g) Special rule for period beoinnfnQ 
July 1, 1975. In the case of the entitle¬ 
ment period beginning July 1. 1976, and 
ending December 31, 1976. the aggregate 
amount taken into account under para¬ 
graph (a) (1) of this section for the pre¬ 
ceding entitlement period end the agirre- 
gate amount taken into account under 
paragraph (a) (3) of this section shall be 
one-half of the amounts which (but for 
this paragraph (g)) would be taken into 
account. 

<h) Report by Governor, Pursuant to 
the authority of f 5M0 and In order to 
effect compliance with thi^ section, the 
Ck>vemor of each State shall submit to 
the Secretary after the end of the State's 
fiscal year, on a form to be provided, the 
aggregate amounts transferred out of its 
own sources to units of local government 
for those entitlement pertods or that 
State's fiscal years 8i>ecified on the 
report: 

(1) The State's own source funds. 

(2) The State's total funds. 

(3) The State's own source transfers 
to units of local government. 

(4) The State's total transfers to units 
of local government. 

(i) Reduction in entitlement. If the 
Secretary has reason to believe that par¬ 
agraph (a) of this secUen requires a 
reduction In the cntlUement of any State 
government for any entitlement period, 
he Shan give reasonable notice and op¬ 
portunity for bearing to the State. If. 
thereafter, be determines that paragraph 

(a) of this section requires the reduction 
of such entitlement, he shall also deter¬ 
mine the amount of siich reduction and 
Shan notify the Governor of such State 
of such determinations and shall with¬ 
hold from subsequent payments to such 
State government under this subtitle an 
amount equal to such rcductioru 

U) Transfer to general fund. An 
amount equal to the reduction in the en- 
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Utlement of any State government which 
results from the appUcalton of this sec¬ 
tion (after any judicial review) shall be 
transferred from the Secretary's Trust 
Fund to the general fund of the Treasury 
on the day on which such reduction be¬ 
comes finoL 

$51.28 Opt tonal formubi. 

(a) In general, A State government 
may by law provide for the oilocalion of 
entitlement funds among coimty areas, 
or among units of local government 
(other than county governments Indian 
tribes, and Alaskan native vlllngcs): (1) 
On the basis of the population multiplied 
by the general tax effort factors of such 
areas or units of local governments; or, 

(2) on the basis of the population multi¬ 
plied by the relative Income /actors of 
such areas or units of local government; 
or, (3) on the basis of a combination of 
those two factors. Any State which pro¬ 
vides by law for such a variation in the 
allocation formula provided by subsec¬ 
tions 108(a) or 108fb) (2) and (3) of the 
Act. than notify the Secretary of such 
law not later than 90 days t^ore the 
beginning of the first entitlement period 
to which such law U to apply. Any such 
law shall; 

(1) Provide for allocating 100 percent 
of the aggregate amount to be allocated 
under subsections 108(a) or 108(b) (2) 
and (3> of the Act: 

(2) Apply uniformly throughout the 
State; and 

(3) Apply during the period beginning 
on the first day of the first entitlement 
period to which it applies and ending on 
December 31,1976. 

(b) Single legislation required. If a 
State government alters its county area 
allocation formula or its local govern¬ 
ment allocation formula, or both, such 
alteration may be made only once and 
must be made In the same legislative 
enactment. 

(c) Certification required. Paragraph 
(a) of this section sh^ apply within a 
State only If the Secretary certifies that 
the State law eompUes with the require¬ 
ments of such paragraph. The Secretary 
Shan not certify any such law with re¬ 
spect to which he receives notification 
later than 30 days prior to the first 
entitlement period during which it is to 
apply. 

$ 51.29 Adjotlfiiral of data fartors. 

The data factors and data definitions 
used In computing entitlements imder the 
Act for any entitlement period will be 
made avail^Ie to each State government 
and unit of local government as soon as 
practicable. Each such government will 
be given a reasonable opportunity to 
question those data factors by providing 
the Deportment with factual documenta¬ 
tion demonstrating evidence of error. If 
the Secretary determines that any data 
factors used were erroneous, necessary 
adjustments will be made. Data factors 
which ore used for more than one en¬ 
titlement period will be subject to chal¬ 
lenge and adjustment only for the first 
entitlement period Izi which they were 
used. 


8 51.30 Adjustment of nunlinum and 
minimum per capitJi cntitic*nicnt( 100 
percent criterion* 

(a) County area maximum and mlal- 
mum per capita entitlement —(1) In 
general. Pursuant to section 108(b)(6) 
of the Act. the per capita amount allo¬ 
cated to any county area shall be not 
less than 20 percent, nor more than 145 
percent, of two-thirds of the amount 
afiocated to the State under section 106 
of the Act^divided by the population of 
that State. 

(3) One hundred /orfy-Zlpc-pcrcenf 
rule. If a county area allocation Is greater 
than the 145-percent limit, its allocation 
shall be reduced to the 145-percent level 
and the resulting surplus ^all be shared 
proportionately by all remaining uncon¬ 
strained county areas. 

(3) Twenty-’percent rule. If. after the 
application of paragraph (a) (2) of this 
section, a county area allocation la less 
than the 20-percent limit. Its allocation 
shall be increased to the 20-perceni level 
and the resulting deficit shall be shared 
proportionately by all remaining uncon¬ 
strained county areas. 

(b) Local gopemment (other than a 
county gopemment) —(1) In general. 
Except 05 provided below, the per-capita 
amount allocated to any unit of local 
government (other than a county govern¬ 
ment) shall be not less than 20-pcrcent. 
nor more than 145-percent, of two-thirds 
of the amount allocated to the State 
under section 106 of the Act, divided by 
the population of that State. 

(2) One hundred forty-five-percent 
rule. If a unit of local government is al¬ 
located an amount greater than the 145- 
percent limit, its allocation shall be re¬ 
duced to that level. 

(3) Twenty-percent rule. If a unit of 
local government is allocated an amount 
less than the 20-percent limit. Its alloca- 
tlon shall be increased to the lower of 
the 20-pcrccnt limit or 50 percent of the 
sum of that unit's adjusted taxes and 
transfers. 

(c) One hundred-percent criterion. If 
the amounts allocated to recipient sov> 
ernments of a State do not total 100 
percent of the amount allocated to that 
Slate, the amount to be allocated to 
county areas shall be adjusted appro¬ 
priately. and the allocation process shall 
be repeated until the amounts allocatcci 
to recipient goverxunents of a State total 
100 percent of Uxe amount allocated to 
that State. 

Subpact D—Prohibition and Restrictions on 
Use of Funds 

§ 51.40 Matching fuiida. 

(a) In general Entitlement funds 
may not be used, directly or indirecih* 
as a contribution In order to obtain any 
Federal funds under any Federal pro¬ 
gram. The Indirect use of entitlement 
funds to match Federal funds Is defined 
to mean the allocation of entitlement 
funds to a nonmatching expenditure end 
thereby releasing or displacing local 
funds widch are used for the purpose of 
matching Federal funds. This prohibition 
on use of entitlement funds as matching 
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Xunds applies to Federal programs where 
Federal fimds are required to be matched 
by non-Federal funds and to Federal pro¬ 
grams which allow matching from either 
Federal o; non-Federal funds. 

(b) Secondary recipients. The prohi¬ 
bition of paragraph (a) of this section 
applies to a recipient governments en¬ 
titlement funds which are transferred by 
it to another governmental unit or pri¬ 
vate organization. A violation of this 
section by a secondary recipient shall 
constitute a violation by the recipient 
government and the penalty provided 
by paragraph (f) of this section shall be 
imposed on the recipient government. 

(c) Certification required. Pursuant 
to S 51.12. the chief executive officer of 
each recipient government must certify 
to the Secretary that entitlement funds 
received by it have not been used In vio¬ 
lation of this section. 

(d) increased State or local govern^ 
ment. revenues, No recipient govern¬ 
ment shall be determined to have used 
funds in violation of paragraph (a> of 
this section with respect to any funds 
received for any entitlement period (or 
during its fiscal year) to the extent that 
net revenues received by it from its own 
sources during such period exceed the 
net revenues received by it from its own 
sources during the i-ycar period begin¬ 
ning July 1, 1971 (or its fiscal year end¬ 
ing during the same period)«In the case 
of the enllUcment periods of 6 months, 
one>half of such net revenues shall be 
measured. 

<c) Presumptions of compliance. No 
recipient government shall be determined 
to have used entiUement funds in viola¬ 
tion of the indirect prohibition of para¬ 
graph (a) of this section to the extent 
that: 

(1) The expenditure of entitlement 
funds was accompanied by an aggregate 
Increase in nonmatching funds expendi¬ 
tures. 

(2) The receipt of entiUement funds 
permitted that government to reduce 
taxes: Providedt NonenUUement revenue 
is safficient to cover all mntchii^ funds 
contributions. 

(3) The matching funds contribution 
in quesUon Is accounted for by an in¬ 
land contrlbuUon which was not financed 
directly or indirecUy with entiUement 
funds. 

(f) Determination by Secretary of the 
Treasury, It the Secretary has reason to 
believe that a recipient government has 
used entitlement funds to match Federal 
funds In violation of the Act, the Secre¬ 
tary Shan give such government notice 
and opportunity for hearing. If the Sec¬ 
retary determines that such government 
?!?** ^ funds in violaUon of 

this section, he shall notify such govem- 
nient of his determination and shall re¬ 
quest repayment to the United States 
w an amount equal to the funds so used. 
To the extent that such government fails 
to repay such amoimt, the Secretary shall 
withhold from subsequent enUUement 
payments to that government an amotmt 
of entiUement funds equal to the funds 
used In violation of this section or, if 
method Is impracticable, the Sec¬ 
retary may refer the matter to the At- 
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tomey General for appropriate civil 
action. 

(g) Use of entitlement funds to supple^ 
ment Federal grant funds. The prohibi¬ 
tion on use of enUUement funds con¬ 
tained in paragraph (a) of this secUon 
does not prevent the use of enUUement 
funds to supplement other Federal grant 
funds. For example, if expend!ture?< for 
a project exceed the amotmt available 
from non-Federal funds plus matched 
Federal funds, the recipient government 
may use enUUement funds to defray Uie 
excess costs: Provided, however. That 
the enUUement funds arc not used to 
match other Federal funds: And Pro* 
vided further. That In the case of a unit 
of local government, the use of entitle¬ 
ment funds to supplement Federal grants 
is restricted to the category of expendi¬ 
tures as set forth in f 51.41. 

§ 51.41 Pc^rroWible e«pcmiiturc« fcM* 
lcM*al gov'cnimcnt*. 

(a) in general. EntiUement funds re¬ 
ceived by units of local government may 
be used only for priority expenditures. 
As used in this part, the term ••priority 
expenditures** means: 

(I) Ordinary and necessary mainte¬ 
nance and operating expenses for— 

(i) Public safety (including law en¬ 
forcement, fire protecUon. and building 
code enforcement); 

(II) Environmental protection (In¬ 
cluding sewage disposal, sanitaUon, and 
polIuUon abatement); 

(ill) Public transportaUon (including 
transit systems and streets and roads): 

(Iv) Health: 

(V) Recreation: 

(vl) Libraries; 

(vii) Social sendees for the poor or 
aged; and 

(yiil) Financial administration, and 

<2) Ordinary and necessary capital 
expenditures authorized by law. No imit 
of local government may use entiUement 
funds for nonpriority expenditures which 
are defined as any expenditures other 
than those included in paragraph (a) (1) 
and (2) of this section. Pursuant to 
1 51.12, the chief executive officer of each 
unit of local government must certify to 
the Secretary that enUUement funds re¬ 
ceived by it have been used only for 
priority expenditures as required by the 
Act. 

(b) Use of entitlement funds for debt 
retirement. The use of entitlement 
fimds for the repayment of debt is a 
permissible expenditure provided that: 

(1) E:nUUement funds are not used to 
pay any Interest Incurred because of the 
debt, 

(2) The debt was originally incurred 
for a priority expenditure purpose as de¬ 
fined in this section. 

(3) The actual expenditure from the 
proceeds of the Indebtedness <l.e., for 
materials, contractors, etc.) was made on 
or after January 1, 1972 (the beginning 
of the first enUUement period). 

(4) The actual expenditures from the 
proceeds of the Indebtedness were not In 
violation of any restrictions enumerated 
in this subpart. 

(c) Effect of noncompliance. In the 
case of a unit of local government which 
uses an amount of enUUement funds for 


53361 

other than priority expenditures as de¬ 
fined in paragraph (a) of this secUom it 
will pay over to the Secretary (for deposit 
in the general fund of the Treasury) an 
amount equal to 110 percent of any 
amoimt expended In violaUon of para¬ 
graph (a) of this section, unless such 
amount of enUUement funds is promptly 
repaid to the trust fund of the local 
government after notice by the Secretary 
and opportunity for correcUve acUon. 

§ 51.42 Wage intes and labor •landardn. 

(a) CoftffracWon laborers and me¬ 
chanics. A recipient government which 
rooelves entiUement funds imder the Act 
shall require that an laborers and me¬ 
chanics employed by contractors or sub¬ 
contractors in the performance of work 
on any construction project costing in 
excess of $2,000.00 and of which 25 per¬ 
cent or more of the cost Is paid out of its 
enUUement funds: (1) win be paid 
w*ages at rates not less than those pre¬ 
vailing on simUar construction In the 
locality as determined by the Secretary 
of Labor In accordance with the Davis- 
Bacon Act as amended (40 U.S.C. 27(ia- 
270a-S): and <2) will be covered by 
labor sundards specified by the Secre¬ 
tary of Labor pursuant to 29 CPR Parts 
1. 3. 5. and 7. 

(b) Request for wage determination. 
In situations where the Davls-Bacon 
standards are applicable, the recipient 
government must ascertain the XJJB. De¬ 
partment of Labor wage rate determina¬ 
tion for each intended project and insure 
that the wage rates and the contract 
clauses required by 29 CPR 5.5 and 29 
CFR 5a.3 are incorporated in the con¬ 
tract specifications. The recipient gov¬ 
ernment must also satisfy itself that the 
bidder is made aware of his labor stxmd- 
ards responsibilities under tlie Davls- 
Bacon Act Wage rate determinations 
may be obtained by filing a Standard 
Form 308 with the Employment Stand¬ 
ards Administration of the applicable 
regional office of the UJ3. Department of 
Labor at least 30 days before the invita¬ 
tion for bids or. In case of construction 
covered by general wage rate determina¬ 
tions, the appropriate rate may be ob¬ 
tained from the Fkderal Rccistsiu 

(c> Government employees. A recipient 
government which emplqvs inciivlduais 
whose wages are paid in whole or in part 
from entitlement funds must pay wages 
which are not lower than the prevailing 
rates of pay for persons employed in sim¬ 
ilar public occupaUons by the same em¬ 
ployer. However, this subsection shall 
apply with respect to employees In any 
category only if 25 percent or more of 
the wages of all employees of th^ recip¬ 
ient government in such category are 
paid from the trust fund csUblishcd by 
it under I 51.70(a). 

§ Si.43 Rrvtrirtum on rxprmlitiirc* by 
Inflixn tribe* and Aloakon native 
village*. 

Indian tribes and Alaskan native vil¬ 
lages 03 defined in J 61.2 are required to 
expend entiUement funds only for the 
benefit of members of the tribe or village 
residing in the county area from which 
the allocation of enUUement funds was 
originally made. Expenditures which are 
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60 restricted win not constitute a failure 
to comply with the requirement of Sub¬ 
part E of this part. 

Subpart E—Nondiscrimination in Pro¬ 
grams Funded With Entitlement Funds 

g SI.SO PurpoM*. 

The purpose of this siibpart Is to effec¬ 
tuate section 122 of the Act to the end 
that no person in the United States shaU 
on the ground of race, color, national ori¬ 
gin. or sex be excluded from participa¬ 
tion in. be denied the benefits of, or be 
subjected to discrimination under any 
program or activity funded in whole or 
In part with entitlement funds made 
available pursuant to subtitle A of title 
I of the Act. 

§ 51.51 DcAnition*. 

Unless the context requires otherwise, 
as used in this subpart, the term: 

(a) •"Facility’* Includes all or any part 
of structures, equipment, or other real or 
personal property or interests therein. 

(b) ••Funded** means that entitlement 
funds have been made available for ex¬ 
penditure in a designated program or 
activity through legislative action. 

(c) •*Program or activity** means any 
function conducted by an identifiable ad¬ 
ministrative unit of the recipient govern¬ 
ment. or by any other unit of govern¬ 
ment or private contractor receiving en¬ 
titlement funds from the recipient gov¬ 
ernment 

§ 51.52 Di*crtminaUon prohibited. 

(a) General. No person in the United 
States shall on the ground of race, 
color, national origin, or sex be excluded 
from participation in. be denied the 
benefits of, or be subjected to discrimi¬ 
nation under any program or activity 
funded in whole or in part with entitle¬ 
ment funds made available pursuant to 
subtiUe A of UUe I of the Act 

(b) Specific discriminatory actions 
prohibited. <1) A recipient government 
shall not. under any program or activity 
to which the regulations of this subpart 
apply, directly or through contractual 
or other arrangements, on the ground 
of race, color, national origin, or sex: 

<1> Deny any service or other benefit 
provided. 

(11) Provide any service or other bene¬ 
fit which is different, or is provided In 
a different form from that provided to 
others. 

(lU) Subject any person to segregated 
or separate treatment In any facility or 
in any matter or process related to re¬ 
ceipt of any service or benefit. 

<lv) Restrict in any way the enjoyment 
of any advantage or privilege enjoyed by 
others receiving any service or benefit. 

(v) Treat an Individual differently 
from others in determining whether the 
individual satisfies any admission, en¬ 
rollment, eligibility, membership, or other 
requirement or condition which individ¬ 
uals must meet in order to be provided 
any service or other benefit. 

<vl) Deny any person an opportunity 
to participate in a program or activity 
as an employee. 

(vli) Deny any person an equal oppor¬ 
tunity to participate as appointed mem¬ 
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bers of planning or advisory bodies in 
connection with the disposition of en¬ 
titlement funds. 

(2) A recipient government may not 
utilize criteria or methods of administra¬ 
tion which have the effect of: 

(t) Subjecting individuals to discrimi¬ 
nation on the basis of race, color, na¬ 
tional origin, or sex. 

(U) Perpetuating the results of past 
discriminatory practices. 

(ill) Defeating or substantially impair 
ing accomplishment of the objectives oi 
the program or activity with respect to 
Individuals of a particular race, color, 
national origin, or sex. 

(3) A recipient government may not. 
with respect to any program or activity 
to which this subport applies, make se¬ 
lections of site or location of facilities 
which have the effect of: 

(i) Excluding individuals from such 
facilities. 

(11) Denying the individuals the bene¬ 
fits of such facilities. 

(ill) Subjecting individuals tising the 
facliUes to discrimination on the ground 
of race, color, national origin, or sex. 

(4) Recipient governments are encour¬ 
aged to take action with entitlement 
funds to ameliorate an Imbalance in 
services or facilities provided to any geo¬ 
graphic area or specific group in order 
to overcome the effects of prior discrim¬ 
inatory practice or usage. If entitlement 
funds are allocated to a program or ac¬ 
tivity which currently provides an Im¬ 
balance of services or facilities to per¬ 
sons protected by this subpart, then such 
imbalance must be ameliorated. 

(5) The enumeration of specific forms 
of prohibited discrimination In this para¬ 
graph does not limit the generality of 
the prohibition In paragraph (a) of this 
section. 

§ 51.53 Employment. 

(a) Employment practices. In any pro¬ 
gram or activity funded in whole or in 
part with entitlement funds, a recipient 
government may not (directly or Indi¬ 
rectly through contractual or other ar¬ 
rangements) subject any Individual to 
discrimination on the ground of race, 
color, national origin, or sex in its em¬ 
ployment practices. These practices in¬ 
clude recruitment, recruitment advertis¬ 
ing. hiring. la>’off« termination, upgrad¬ 
ing. demotion, transfer, rates of pay or 
other forms of compensation, use of fa¬ 
cilities, and other terms and conditions 
of employment. 

(b) Employee selection procedures, 
Tho Equal Employment Opportunity 
Conunis^n. in carrying out its respon¬ 
sibilities in ensuring compliance with 
title VII of the ClvU Rights Act of 1964. 
has published Guidelines on Employee 
Selection Procedures (29 CFR Part 1607) 
to assist in establishing and maintaining 
equal employment opportimlties. Among 
other things, these Guidelines forbid the 
use of employee selection practices, pro¬ 
cedures, and devices (su<di as tests, min¬ 
imum educational levels, and the like) 
which disqualify a disproportionate num¬ 
ber of minority individuals or women 
for employment and which arc not re¬ 
lated to job performance. Recipient gov¬ 


ernments using selection procedures 
which are not In conformity with the 
EIEOC Guidelines shall, upon request of 
the Secretary, set forth the reasons for 
any such noconformity, and. if neces¬ 
sary. the actions the recipient govern¬ 
ment is taking or will take to assure that 
its selection procedures are job related. 

(c) Self-evaluation, Recipient govern¬ 
ments are expected to conduct a continu¬ 
ing program of self-evaluation to ascer¬ 
tain whether any of their recruitment, 
employee selection, or promotional poli¬ 
cies (or lack thereof) directly or indi¬ 
rectly have the effect of denying equal 
employment opportimiUes to minority 
individuals or women. 

(d) Employment compliance reviews. 
Compliance reviews of recipient govern¬ 
ments will be scheduled by the Office 
of Revenue Sharing, giving priority to 
any recipient government programs 
funded with entitlement funds which 
show a significant disparity between the 
percentage of minority persons or women 
in the work force and the percentage 
of minority or women employees In the 
applicable programs. 

§ 51.54 Sex diftTrlminalion. 

(a) General, No person shall, on the 
basis of sex. be excluded from participa¬ 
tion in. be denied the benefits of. or 
be subjected to discrimination In re<milt- 
ment. hiring, or employment, whether 
full-time or part-time*, under any pro¬ 
gram or activity funded In whole or in 
XMurt with entitlement funds. 

(b) Recruitment and advertisement. 
Cl) Recipient governments engaged in 
recruiting activity must recruit employ¬ 
ees of both sexes for all jobs. 

(2) Advertisement In newspapers and 
other media for employment must not 
express a sex preference. *rhe placement 
of an advertisement in columns headed 
•'Male** or ••Female” will be considered to 
be a discriminatory limitation. 

(3) A recipient government shall not 
recruit primarily or exclusively at enti¬ 
ties which furnish as applicants only or 
predominantly members of one sex If 
such recruitment has the effect of dis¬ 
criminating on the basis of sex. 

(c) Job policies and practices. (1) Em¬ 
ployees of both sexes shaU have an 
e<}ual opportunity to any available job 
that he or she is qualified to perform. 

(2) Recipient govcmimcnts must not 
make any distinction based upon sex in 
employment opportunities, wages, hours 
or other conditions of employment. It 
shall be an luilawrul employment prac¬ 
tice for an employer to have a pension 
or retirement plan which establishes dif¬ 
ferent optional or compulsory retirement 
ages based on sex. It shall be an unlaw¬ 
ful employment practl(^e for an employer 
to provide for both unequal benefits and 
unequal contributions In the areas of 
insurance, pension or retirement plans, 
welfare or other fringe benefits pro¬ 
grams. Further. It shall be an unlawful 
employment practice for an employer to 
provide for cither unequal benefits or 
unequal contributions In such areas un¬ 
less such unequal benefits or unequal 
contributions are directly related to ac¬ 
tuarial differences. Proof of such ac- 
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iuarlal differences shall be provided by 
the recipient government upon the re¬ 
quest oT the Secretary. In the areas of 
insurance, pensions, welfare programs 
and other fringe benefits. It shall be an 
unlawful employment practice for a re¬ 
cipient government to make available 
benefits for the wives and families of 
male employees where the same benefits 
are not made available for the husbands 
and families of female employees; or to 
make available benefits for the wives of 
male employees which are not made 
available for female employees: or to 
make available benefits to the husbands 
of female employees, which are not made 
available for male employees. 

(3) Any distinction between married 
males and married females and any dis- 
tinction between unmarried males and 
unmarried females will be considered to 
be a distinction made on the basis of sex. 
Similarly, a recipient government must 
not deny employment to women with 
young children unless It has the same 
exclusionary policies for men; or termi¬ 
nate an employee of one sex in a par¬ 
ticular job classification upon reaching 
a certain age imicss the same rule Is ap¬ 
plicable to persons of the opposite sex. 

(4) A recipient government may not 
refuse to hire men or women, or deny 
men or women a particular job because 
there are no separate restrooms or oUier 
separate facilities. The recipient govern¬ 
ment's policies and practices must assure 
that appropriate facilities are available 
for use by both sexes. 

(5) Recipient governments may not 
deny any employee the right to any job. 
which the employee is qualified to per¬ 
form, in reliance upon a State "protec¬ 
tive** law that docs not apply equally to 
both sexes. 

(6) A recipient government shall not: 

(1) Classify a job as b^ing for males 

or for females. 

(U) Maintain or establish separate 
lines of progression, seniority lists, career 
ladders, tenure, systems, position de¬ 
scriptions or job requirements which are 
bas^ on sex or which classify persona 
on the basis of sex. 

(d) Marital or parental status. In any 
program or activity funded in whole or 
In part with entitlement funds: 

(1) Family status. A recipient govern¬ 
ment shall not treat an employee or 
applicant for employment differently on 
the basis of sex In any employment ac¬ 
tion or policy because of the employee's 
or applicant's marital status or status as 
a parent. Such action may also not be 
taken with respect to pregnancy unless 
the recipient government con demon¬ 
strate that the pregnancy of the indi¬ 
vidual concerned prevents adequate job 
performance by that individual. In no 
event may a recipient government have 
a policy or take an action which bene¬ 
fits a person because of his or her status 
as head of household or principal family 
wage earner. 

(2) Pregnancy as a temporary disa^ 
billty, A recipient government shall treat 
any temporary disability arising from 
pregnancy, childbirth, false pregnancy, 
termination of pregnancy, arid recovery 
therefrom In the same manner as it 
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treats any other temporary disability for 
all job related purposes. The term "job 
related purposes" includes commence¬ 
ment, duration and extensions of leave, 
payment of disability income, reinstate¬ 
ment or termination of employment, re¬ 
instatement pay rate and potion, fringe 
benefits, accrual of seniority or other 
benefit of service, and promotion. 

(e> Sex as a bona fide occupational 
Qualification. Nothing in these regula¬ 
tions shall prohibit the hiring of employ¬ 
ees of one sex if sex is a bona fide occu¬ 
pational qualification. A bona fide oc¬ 
cupational qualification is only ollowed 
where there is a reasonable factual basis 
to believe that all. or substantially all. 
of one sex are unable to perform the job 
In question. Further, the burden of dem¬ 
onstrating that sex Is a bona fide occu¬ 
pational qualification for a giv^ job 
rests on the recipient government. 

g 51.55 AjMuranrrtt rrquircd. 

(a) General, In order to qualify for 
any payment for any entitlement period, 
each Governor of a State or each chief 
executive olficer of a unit of local gov¬ 
ernment shall, prior to the beginning 

* of each entitlement period, execute to the 
satisfaction of the Secretary an assur¬ 
ance that all programs to be funded in 
whole or in part with entitlement funds 
will be conducted in compliance with the 
requirements of this subpart. Assurances 
required under this paragraph shall be 
submitted pursuant to 151.10(b) and 
shall be in such form and detail as pre¬ 
scribed by the Secretary, 

(b) Failure to comply. Any recipient 
government which falls to comply with 
paragraph (a) of this section shall have 
its entitlement payments withheld for 
the applicable entitlement period. Any 
recipient government to which a deter¬ 
mination of noDcompliance with para¬ 
graph (a) of this section has been made 
shall be entitled to notice and oppor¬ 
tunity for hearing. However, notwith¬ 
standing i 51JS9. no payments shall be 
made for the applicable entitlement pe¬ 
riod pending the outcome of such hear¬ 
ing. 

g 51.56 CompJiiinrc infcrnuilion and 
report*. 

(a) Access to sources of information. 
Each recipient government shall permit 
access by authorized representatives of 
the Office of Revenue Sharing and De¬ 
partment of Justice during normal busi¬ 
ness hours to such of its facilities, books, 
records, accounts, personnel, and oUier 
sources of information as may be rele¬ 
vant to a determination of whether the 
recipient government is complying with 
this subpart Where any information re¬ 
quired of a recipient government is in 
the exclusive possession of any other 
agency. Institution, or person, and such 
agency, institution, or person fails or 
refuses to furnish this information, the 
recipient government shall so certify in 
its report and shall set forth what ef¬ 
forts it has made to obtain the Informa¬ 
tion. 

(b) Compliance reports. Each recipi¬ 
ent government shall keep such records 
and submit on request of the Secretary 
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timely, complete and accurate compli¬ 
ance reports at sucli times. In such form, 
and containing such information, as the 
Secretary may determine to be necessary 
or useful to enable the Office of Revenue 
Sharing to ascertain whether the 
recipient government has complied or is 
complying with this subpart. Recipient 
governments shall make available on re¬ 
quest of Office of Revenue Sharing offi¬ 
cials, racial, ethnic, male/female, and 
national origin data showing the extent 
to which minorities and females are or 
will be beneficiaries of entitlement funds. 
In the case of any program under whkh 
a primary recipient government extends 
or will extend entitlement funds to any 
other secondary recipient, such second¬ 
ary recipient shall submit such compli¬ 
ance reports to the primary recipient as 
may be necessary or useful to enable the 
primary recipient to carry out lU obliga¬ 
tions as a recipient government under 
this subpart. Each recipient government 
shall identify, on request of the Office of 
Revenue Sharing, any State or local 
agency which has been legally authorised 
to monitor Its civil rights compliance 
activities. 

§ 51 J»7 CoinpUinU iind iiiirr«ttg»lkm*. 

(a) Complaints, Any person who be¬ 
lieves anyone has been subjected to dis¬ 
crimination prohibited by this subpart. 
may personally or by a representative file 
with the Secretary a written statement 
setting forth the nature of the discrim¬ 
ination alleged and the facts upon which 
the allegation is based. No rcpi^esentative 
of a recipient government nor any of its 
agencies shall Intimidate, threaten, co¬ 
erce. or discriminate against any person 
or class of persons because of testimony, 
assistance, or participation in an inves¬ 
tigation. proceeding, or hearing under 
this subpart. 

ib) Investigations, The Secretary shall 
advise the chief executive officer of the 
recipient government of any complaint 
received pursiiant to paragraph (a>. If 
the Secretary has reason to believe that 
the complaint shows that a recipient 
government has failed to comply with 
the provisions of this subpart, he will 
cause a prompt investigation to be made 
by the Office of Revenue Sharing, or 
other appropriate Federal or State agen¬ 
cy. of the program or activity concerned. 
Such Investigation may be made, if nec¬ 
essary. with the assistance of complain¬ 
ants or of the recipient government 

§ 51.58 Compliance revic«r» and affirm, 
alive action. 

(a) Compliance reviews. The Secre¬ 
tary shall monitor and determine com¬ 
pliance of recipient governments with 
the requirements of this subpart and of 
the Act Compliance reviews will be un¬ 
dertaken from time to time, as appro¬ 
priate. at the discretion of the Secretary. 

(b) AfflrTnative action. Any recipient 
government which has been determined 
to be in violation of this subpart must 
take reasonable steps to remove or over¬ 
come the consequences of such discrim¬ 
ination where a practice or usage has La 
purpose or effect tended to exclu^ in¬ 
dividuals from participation in, deny 
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them the benefits of. or subject them to 
discrimlnBUon under any program or 
activity to which this subpart applies, on 
the ground of race, color, national origin, 
or sex. The Secretary will, upon a find- 
mg of noncompliance, determine the 
steps necessary to remove the noncom- 
pliance and will determine a timetable 
for implementing those steps. 

§ 5K59 Procedttre for rffrclSns ronipli* 
ancr. 

(a) General. Whenever the Secretary 
determines that a recipient government 
has failed to comply with this subpart, 
he shall notify the chief executive officer 
of the recipient government and the 
Governor of the State in which the gov¬ 
ernment Is located of the noncompliance 
and shall request the Governor to secure 
compliance. If. within a reasonable 
period of time not to exceed 60 days, the 
Governor fails or refuses to secure com¬ 
pliance. the Secretary is authorized: 

(1) To refer the matter to the Attor¬ 
ney General ^f the United States with a 
recommendation that an appropriate 
civil action be instituted: 

(2> To initiate an administrative hear¬ 
ing pursuant to the powers and functions 
provided by title VI of the Civil Rights 
Act of 1064 (42 UJS.C. 20006): or 

(3) To take such other action as may 
be provided by law. 

(b) Administrative hearing. An order 
of an administrative law judge to with¬ 
hold temporarily, to repay, or to forfeit 
entitlement funds will not become effec¬ 
tive until: 

(1) There has been an express finding 
on the record, after notice and oppor- 
ttmily for hearing, of a failure to comply 
with a requirement of this subpart. 

<2) At least 10 days have elapsed from 
the date of the order of the administra¬ 
tive law judge. During this period addi¬ 
tional efforts will be made to assist the 
recipient government to comply with this 
subpart and to take appropriate correc¬ 
tive action. 

(3) Thirty days have elapsed after the 
Secretary has filed with the Committee 
on Government Operations of the House 
of Representatives and the Committee oa 
Finance of the Senate a full written re¬ 
port of the circumstances and the 
grounds for such action. The time limita¬ 
tion of subparagraphs (2) and (3) can 
run concurrently. 

(4) The Secretary has notified the re¬ 
cipient government that, in addition to 
whatever sanctions have been Imposed by 
the administrative law judge, the Office 
of Revenue Sharing shall withhold pay¬ 
ment of all entitlement funds until such 
time os the recipient government com¬ 
plies with the order of the administra¬ 
tive law judge. Further, the amount of 
the forfeiture or repayment of entitle¬ 
ment funds. If any. will be limited to the 
program or activity In which the non- 
compliance has been found. Such funds 
shall be collected by a downward adjust¬ 
ment to future entitlement payments 
and will be deposited In the general fund 
of the Treasury. If the Secretary deter¬ 
mines that adjustment to future entitle¬ 
ment payments Is impracticable, he may 
refer the matter to the Attorney Oen- 
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cral for appropriate civil action to re¬ 
quire payment of such amount to the 
United SUtes. 

(c) Withholding pursuant to court 
action. The Secretary may immediately 
withhold the payment of entitlement 
funds to a recipient government pending 
the entry of an affirmative action order 
by a Federal court if: 

(1) A violation of the nondiscrimina¬ 
tion provision of this subpart or the Act 
(Sec. 122) was alleged in the complaint 
before the court; 

(2) The court finds that the recipient 
government has violated the nondis¬ 
crimination provision of this subpart or 
the Act; and 

(3) The question of withholding has 
not been resolved by the court 

(d) Action by Attorney General, 
Nothing in these regulations Is Intended 
to preclude the United States, in a civil 
action initiated by the Attorney General 
of the United States pursuant to ( 122 
(c) of the Act from seeking, or a court 
from granting, an order to require the 
repayment of funds previously paid un¬ 
der the Act or an order that the payment 
of funds under the Act be terminated 
or withheld. In addition, the Secretary 
may initiate the procedure provided for 
in paragraph (a)(2) of this section 
against a recipient government which 
has been named as a defendant in such 
civil action If it is the Secretary's judg¬ 
ment. after consultation with the Attor¬ 
ney General, that an administrative 
withholding of entitlement fimds is an 
appropriate measure to ensure compli¬ 
ance with this subpart. 

§ 51.60 Hearing procedure*. 

Whenever a procedure which requires 
notice and opportunity for a hearing Is 
invoked by the Secretary to effect com¬ 
pliance imder this subpart, the proce¬ 
dural regulations promulgated in sub¬ 
part O of this part shall govern. 

8 51.61 Jurudietion over property. 

The Office of Revenue Sharing shall 
have jurisdiction over any program or 
acUvl^ for purposes of this subpart for 
as long as a recipient government retains 
ownership or possession of any real or 
personal property or any interest there¬ 
in. which was purchased in whole or In 
part with entitlement funds for the ap¬ 
plicable program or activity. Further, if 
such property is transferred to another 
party, the Office of Revenue Sharing will 
retain jurisdiction over the recipient 
government for purposes of this subpart 
for as long as the property is used to 
provide benefits similar to those which 
were provided by the property before the 
transfer. 

8 51.62 Dclegslioiu 

The Secretary may assign to officials 
of the Department, officials of other 
departments or agencies of the Federal 
government, or officials of State agen¬ 
cies, responsibilities and authority to 
effectuate the purposes of this section 
including the achievement of effective 
coordination within the executive branch 
in the Implementation of Title VI and 
TiUe Vn of the Civil Rights Act of 1964 


(42 VB.C. 20006; 2000e). Such delega¬ 
tion shall be made only with the consent 
of the affected departments and agen¬ 
cies. and In no event will the Secretary 
delegate authority to review the initial 
decision of an administrative law judge 
to officials outside the Department. 

Subpsrt F—Fiscal Procedures and Auditing 

§ 51.70 Proerdure* applicablr to llir 
tine of funds. 

A recipient government which receives 
entitlement funds under the Act shall: 

(a) Establish a trust fund and deposit 
all entitlement funds received and all 
Interest earned thereon in that trust 
fund. The trust fund may be established 
on the books and records as a separate 
set of accounts, or a separate bank ac« 
count may be established. 

(b) Use, obligate, or appropriate such 
funds within 24 months from the end 
of the entitlement period to which the 
check Is applicable. Any interest earned 
on such funds while in the trust ftmd 
shall be used, obligated, or appropriated 
within 24 months from the end of the 
entitlement period during which the in¬ 
terest was received or credited. An ex¬ 
tension of time In which to act on the 
funds, or interest earned thereon, must 
be obtained by application to the Secre¬ 
tary. Such application will set fort^i the 
facts and circumstances supporting the 
need for more time and the amotmt of 
additional time requested. The Secretary 
may grant such extensions of time 
as in his judgment appear necessary or 
appropriate. 

(c) Provide for the expenditure of en¬ 
titlement funds in accordance with the 
laws and procedures applicable to the ex¬ 
penditure of its own revenues, 

<d) Maintain its fiscal accounts In a 
manner sufficient to: 

(1) Permit the reports required by the 
Secretary to be prepared therefrom. 

(2) Document compliance with the 
matching funds certification, and 

(3) Permit the tracing of entitlement 
funds to a level of expenditure adequate 
to establish that such funds have not 
been used in violation of the restrictions 
and prohibitions of this part. 

The accounting for enUUement fimds 
shall at a minimum employ the same fis¬ 
cal accoxmting and internal audit pro¬ 
cedures as are ured with respect to ex¬ 
penditures from revenues derived from 
the recipient government's own sources. 

(c) Provide to the Secretary and to the 
Comptroller General of the United 
States, on reasonable notice, access to 
and the right to examine such books, 
documents, papers or records as the Sec¬ 
retary may reasonably require for the 
purpose of reviewing compliance with 
the Act and the regulations of this part 
or, in the case of the Comptroller Gen¬ 
eral, as the Comptroller General may 
reasonably require for the purpose of re¬ 
viewing compliance and operations 
under the Act 

8 51.71 Auditing and rviiluAlion; »cop^ 
of audits. 

(a) In general. The Secretary s h a l l 
provide for such auditing and evalua¬ 
tion as may be necessary to insure that 
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expenditures of entitlement funds by re- 
client governments comply with the re¬ 
quirements of the Act and regulations of 
this part. Detail audits, reviews and 
evaluations may be made on a sample 
basis through inspection of records, and 
of reports required under subpart B of 
this part, and through on-site examina¬ 
tions, to determine whether the recipient 
governments have properly discharged 
their financial responsibilities and to 
evaluate compliance with the Act and 
the regulations of this part. 

(b) Scope of audits. The scope of such 
audits may include a review of entitle¬ 
ment fiind transBcUons, accoimts and 
reports. In addition, the scope of such 
audits may include an examination of 
the following areas: 

(1) Compliance with assurances made 
under f 51.10. 

(2) Compliance with the requirement 
that States must maintain transfers to 
local governments as required by section 
107(b) of the Act. 

(3) Compliance with the reporting re¬ 
quirements and accuracy of the reports 
submitted to the Secretary as set forth 
in Subpart B of this part. 

(4) Accuracy of fiscal data reported to 
the Bureau of the Census. 

(6) Accuracy of the public records re¬ 
quired under f 5i.l3(ci. 

(c) Reliance on State auditors and in¬ 
dependent public accountonts. It is the 
intention of the Secretary to rely to the 
maximum extent possible on audits of 
recipient governments bv State auditors 
and Independent public accountants. 
The Secretary may accept such audits 
and audits by local govenunent auditors 
when such acceptance is consistent with 
the objectives of the Act and regulations 
of this part, and provided: 

(1) Audita are performed in accord¬ 
ance with generally accepted auditing 
standards. Recipient governments are 
encouraged to have such audits per¬ 
formed. to the extent they consider prac¬ 
ticable, in accordance with standards for 
the Audit of Governmental Organiza- 
tiom. Programs, Activities and Functions 
Issued by the Comptroller General in 
June 1972. 

(2) Audits Include coverage as set 
forth In paragraph (b) of this section. 

(3) Audit workpapers and related 
audit reports are retained for 3 years 
after the issuance of the audit report, 
and are available upon request to the 
Secretary and the Comptroller General 
or to their representatives; and. 

(4) Audit reports shall contain a clear 
statement of the auditor's findings as to 
compliance or noncompUance with the 
rcqxUrements of the Act and the regula¬ 
tions of thb part. In the event that an 
auditor Is unable to review compliance 
with all of the provisions of paragraph 
(b). the audit report shall reflect those 
areas In which a compliance review was 
not performed. Audit reports which 
disclose or otherwise indicate a possible 
failure to comply,substantially with any 
requirements of the Act or the regula¬ 
tions of this part will be submitted to the 
Secretary by the Qoven>or or chief ex¬ 
ecutive ofllcer. 
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Subpart Q—Proceedings for Reduction in 

Entitienient, Withholding, or Repayment 

of Funds 

§ 51 .SO Scope of atibpart. 

The regulations of this subpart govern 
the procedure and practice requirements 
involving adjudications where the Act 
requires reasonable noUce and oppor- 
Uinlty for hearing. 

§ 51.81 tJlKTal conMrurtion* 

The regiUations in this subpart shall 
be liberally construed to secure just, ex¬ 
peditious, and efflclent determination of 
the Issiies presented. The Rules of Civil 
Procedure for the District Courts of the 
United States, where applicable, shall be 
a guide in any situation not provided for 
or controlled by this subpart, but shall be 
liberally construed or relaxed when 
necessary. 

g 51.82 HcaM>iiiiklr iMitirr ond oppor- 
lunitT for hearing. 

Whenever the Secretary has reason to 
believe that a recipient government has 
failed to comply with any section of the 
Act or of the provisions of this part, and 
that repayment, withholding, or reduc¬ 
tion in the amount of an entitlement of 
a recipient government Is required, he 
shall ^ve reasonable notice and oppor¬ 
tunity of hearing to such government 
prior to the invocation of any sanction 
under the Act. 

§51.83 Op|>ortuititx for eoniplianre. 

Except In proceedings involving will¬ 
fulness or those In which the public in¬ 
terest requires otherwise, a proceeding 
under this part will not be instituted 
until such facts or conduct which may 
wanant such action have been called to 
the attention of the chief executive of¬ 
ficer of the recipient government in writ¬ 
ing and he has been accorded an oppor¬ 
tunity to demonstrate or achieve com¬ 
pliance with the requirements of the Act 
and the regulations of this part. If the 
recipient government falls to meet the 
requirements of the Act and regulations 
within such reasonable time as may be 
specified by the Secretary, a proceeding 
shall be initiated. If the recipient gov¬ 
ernment is a unit of local government, a 
copy of all written communications re¬ 
garding the alleged violation shall be 
transmitted by the Secretary to the Gov¬ 
ernor of the State in which the unit of 
local government is located. 

§ 51.8f ln»llluth>n of prorrrding. 

A proceeding to reqxilrc repayment of 
funds to the Secretary, or to withhold 
funds from subsequent entitlement pay¬ 
ments. or to reduce the entitlement of a 
recipient government, shall be instituted 
by the Secretary by a complaint which 
names the recipient government as the 
respondent. 

§ 51.85 CotilmU of rompliiinl. 

(a) Charges, A complaint shall give a 
plain and concise description of the al¬ 
legations which constitute the basis for 
the proceeding. A complaint shall be 
deemed sufficient If it fairly Informs the 
respondent of the charges against it so 
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that it Is able to prepare a defense to the 
charges. 

(b) Demand for answer. Notification 
shall be given in the complaint as to the 
place and time within which the re¬ 
spondent shall flle its answer, which time 
shall be not less than 30 days from the 
date of service of the complaint. The 
complaint shall also contain notice that 
a decision by default will be rendered 
against the respondent in the event it 
fails to flle its answer as required. 

§ 51.86 Scr^icr uf complaint and cMhcr 
papers. 

(a) Complaint, The complaint or a 
true copy thereof may be served upon 
the respondent by flrst-class mall or by 
oertifled mall, return receipt requested; 
or it may be served in any other manner 
which has been agreed to by the respond¬ 
ent. Where the service is by certified 
mall, the return Postal Service receipt 
duly signed on behalf of the respondent 
shall be proof of service. 

(b) Service of papers other than com- 
plalnt. Any paper other than the com¬ 
plaint may be served upon the respond¬ 
ent or upon Its attorney of record by 
flrst-class mail. Such maUlng shall con¬ 
stitute complete service. 

(c) Filing of papers. Whenever the 
filing of a paper is required or permitted 
In cormecUon with a proceeding under 
this part, and the place of filing is not 
specified In this subpart or by rule or 
order of the administrative law Judge, 
the paper shall be filed with the Director, 
Office of Revenue Sharing, Treasury Dc* 
partment. Washington. D.C. 20228. AH 
papers shall be filed in duplicate. 

(d) jif of ions and requests. Motions 
and requests may be filed with the desig¬ 
nated administrative law judge, except 
that an application to extend the time 
for filing an answer shall be filed with 
the Director, Office of Revenue Sharing, 
pursuant to | S187fai. 

§ 51.87 AnA%vrr: rrfcmil lu athuiiiUlrji- 
live law judge. 

(a) Filing, The respondent's answer 
shall be filed In writing within the time 
specified tn the complaint, unless on 
application the time is extended by the 
Secretary. The respondent's answer shaS 
be filed In duplicate with the Ihrector, 
Office of Revenue Sharing. 

(b) Contents. The answer shall con¬ 
tain a statement of facts which con¬ 
stitute the grounds of defense, and It 
shall specifically admit or deny each 
allegation set forth In the complaint, ex¬ 
cept that the respondent shall not deny 
a material allegation In the complaint 
which it knows to be true; nor shall a 
respondent state that It is without suffi¬ 
cient information to form a belief when 
In fact it possesses such Information. 
The respondent may also state affirma¬ 
tively special matters of defense. 

(c) Failure to deny or answer allega- 
tion in the complaint. Every allegation 
In the complaint which Is not denied In 
the answer shall be deemed to be ad¬ 
mitted and may be considered as proved, 
and no further evidence In respect of 
ftich allegation need be adduced at a 
hearing. 
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<d) Failure to file answer. Fullure to 
lUe an answer within the time prescribed 
in the complaint, except as the time for 
answer is extended imder paragraph (a) 
of this section, may constitute an ad¬ 
mission of the allegations of the com¬ 
plaint and a waiver of hearing, and the 
administrative law judge may make his 
findings and decision by default without 
a hearing or further procedure. 

(e) Reply to answer. No reply to the 
respondent's answer shall be required, 
and new matter in the answer shall be 
deemed to be denied, but the Secretary 
may file a reply in his discretion and 
shall file one if the administrative law 
judge so requests. 

(f) Referral to administrative law 
judge. Upon receipt of the answer by the 
Director, or upon filing a reply if one 
Is deemcKl necessary, or upon failure of 
the respondent to file an answer within 
the time prescribed In the complaint or 
as extended under paragraph (a) of this 
section, the complaint (and answer, if 
one is filed) shall be referred to the ad¬ 
ministrative law judge who shall then 
proceed to set a time and place for hear¬ 
ing and shall serve notice thereof upon 
the parties at least 15 days in advance 
of the hearing date. 

{51.88 Supplemental rKargm. 

If it appears that the respondent in 
its answer falsely and in bad faith, denies 
a material allegation of fact in the com¬ 
plaint or states that it has no knowledge 
sufficient to form a belief, when in fact 
it does possess such information, or if it 
appears that the respondent has know¬ 
ingly introduced false testimony during 
the proceedings, the Secretary may 
thereupon file supplemental charges 
against the respondent. Such supple¬ 
mental charges may be tried with other 
charges in the case, provided the re¬ 
spondent is given due notice thereof and 
is afforded an opportunity to prepare its 
defense thereto. 

§ 51.89 Proof; varUoce; ammclmenl of 
plradinga. 

In the case of a variance between the 
allegations in a pleading and the evi¬ 
dence adduced in support of the plead¬ 
ing. the administrative law Judge may 
order or authorise amendment of the 
pleading to conform to the evidence: 
Provided. The party that would other¬ 
wise be prejudiced by the amendment Is 
given reasonable opportunity to meet the 
allegation of the pleading as amended. 
The administrative law judge shall make 
findings on any issue presented by the 
pleadings as so amended. 

§ 51.90 Rcprr^rntiition. 

A respondent or proposed respondent 
may appear in person through its chief 
executive officer or It may be represented 
by counsel or other duly authorized rep¬ 
resentative. The Secretary shall be rep¬ 
resented by the General Counsel of the 
Treasury. 

S 51.91 AdmliiUtrstive Uw jodge; 
power*. 

(a) Appointment. An administrative 
law judge, appointed as provided by sec¬ 
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tion 11 of the Administrative Procedure 
Act (5 n.6.C. 3105). shall conduct pro¬ 
ceedings upon complaints filed under 
this subpart. 

(b) Powers of administrative law 
judge. Among other powers provided by 
law. the administrative law judge shall 
have authority, in connection with any 
proceeding under this subpart, to do the 
following things: 

(1) Administer oaths and affirma¬ 
tions: 

(2) Make ruling upon motions and 
requests. Prior to the close of the hearing 
no appeal shall lie from any such ruling 
except, at the discretion of the adminis¬ 
trative law judge. In extraordinary 
circumstances; 

(3) Determine the time and place of 
hearing and regulate Its course and con¬ 
duct. In determining the place of hear¬ 
ing the administrative law judge may 
take into consideration the requests and 
convenience of the respondent or its 
counsel; 

(4) Adopt rules of procedure and 
modify the same from time to time as 
occasion requires for the orderly disposi¬ 
tion of proceedings; 

(5) Rule upon ofTcrs of proof, re¬ 
ceive relevant evidence, and examine 
witnesses: 

(6) Take or authorize the taking of 
depositions; 

(7) Receive and consider oral or 
written arguments on facts or law: 

(8) Hold or provide for the holding 
of conferences for the settlement or sim¬ 
plification of the issues by consent of the 
parties: 

(9) Perform such acts and take such 
measures as are necessary or appropri¬ 
ate to the efficient conduct of any pro¬ 
ceeding; and 

(10) Make initial findings and 
dadslon. 

§ 51.92 Ilcjirins*. 

(a) Tn general. The administrative 
law judge shall preside at the hearing 
on a complaint. Testimony of witnesses 
Shan be given under oath or affirmation. 
The hearing shall be stenographlcally 
recorded and transcribed. Hearings wlU 
be conducted pursuant to section 7 of 
the Administrative Procedure Act (5 
U.8.a 556). 

(b) Failure to appear. If a respondent 
fails to appear at the bearing, after due 
notice thereof has been served upon it or 
upon its counsel of record, it shaU be 
deemed to have waived the right to a 
hearing and the administrative law 
judge may make his findings and deci¬ 
sion against the respondent by default 

(c) Waiver of hearing. A respondent 
may waive the bearing by informing the 
administrative law Judge. In writing, on 
or before the date set for hearing, that 
It desires to waive hearing. In siich event 
the administrative law judge may make 
his findings and decision based upon the 
pleadings before him. The decision shall 
plainly show that the respondent waived 
hearing. 

§ 51.93 Sliptilaliom. 

The administrative law judge shall 
prior to or at the beginning of the hear¬ 


ing require that the parties attempt to 
arrive at such stipulations as will elimi¬ 
nate the necessity of taking evidence 
with respect to allegations of facts con- 
oemlng which there U no subst an tial dis¬ 
pute. Tlie administrative law judge shall 
take similar action, where it appears ap¬ 
propriate, throughout the hearing and 
shaU caU and conduct any conferences 
which he deems advisable with a view to 
the simplification, clarification, and dis¬ 
position of any of the issues involved. 

§ 51.94 Evidmee. 

(a) In general. Any evidence which 
would be admissible under the rules of 
evidence governing proceedings in mat¬ 
ters not involving trial by jury In the 
Courts of the United States, shall be ad¬ 
missible and controlling as fsur as pos¬ 
sible: Provided that, the administrative 
law judge may relax such rules in any 
hearing when In his judgment such re¬ 
laxation would-not impair the rights of 
either party and would more speedily 
conclude the hearing, or would better 
serve the ends of justice. Evidence which 
is Irrelevant, Immaterial or unduly repe¬ 
titious shaU be excluded by the admin¬ 
istrative law judge. 

<b) Depositions. The deposition of any 
witness may be taken pursuant to ( 51.95 
and the deposition may be admitted. 

(c) Proof of documents. Official docu¬ 
ments. records, and papers of a respond¬ 
ent shall be admissible as evidence 
without the production of the original 
provided that such documents, records 
and papers are evidenced as the original 
by a copy attcst*»d or Identified by the 
chief executive officer of the respondent 
or the custodian of the document, and 
contain the seal of the respondent. 

(d) Exhibits. If any document, record, 
paper, or other tangible or material thing 
is introduced in evidence as an exhibit, 
the administrative law judge may au¬ 
thorize the withdrawal of the exhibit 
subject to any conditions he deems 
proper. An original document, paper or 
rec^ need not be introduced, and a 
copy duly certified (pursuant to para¬ 
graph (b) of this section) shall be 
deemed sufficient. 

(c) Objections. Objections to evidence 
shall bo In short form, stating the 
grounds of objection relied upon, and 
the record shall not Include argument 
thereon, except as permitted by the ad¬ 
ministrative law judge. Rulings on such 
objections shaT be a part of the record. 
No exception to the ruling is necessary 
to preserve the right of cither party to 
the proceeding. 

S 51.95 I>epo*itionji. 

(a) In general. Depositions for use at 
a hearing may, with the written approval 
of the administrative law judge, be taken 
by either the Secretary or the respond¬ 
ent or their duly authorized representa¬ 
tives. Depositions may be taken upon 
oral or written interrogatories, upon not 
less than 15 days written notice to the 
other party, before any officer duly au¬ 
thorized to administer an oath for gen¬ 
eral purposes. Such written notice shall 
state the names of the witnesses and the 
time and place where the depositions are 
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to be taken. The reauireznent of 15 da 3 rs 
written notice may be waived by the par¬ 
ties in writing, and depositions may then 
be taken from the persons and at times 
and places mutually agreed to by the 
parties. 

(b) Written interrogatories. When a 
deposition is taken upon written Inter¬ 
rogatories, any cross-examination shall 
be upon written Interrogatories. Copies 
of such written Interrogatories shall be 
served upon the other party with the no¬ 
tice, and copies of any written croes- 
interrogatories shall be mailed by first 
class mail or delivered to the opposing 
party at least 10 days before the date 
of tsJelng the depositions, unless the par¬ 
ties mutiudly agree otherwise. A party 
upon whose behalf a deposition Is taken 
must file it with the administrative lav 
judge and serve one copy upon the op¬ 
posing party. Expenses in the reporting 
of depositions sh^l be borne by the party 
at whose Instance the deposition is 
taken. 

S 31.96 .SirnoarapliSr rrcorti; onifi of 
r«pcM:lcr( IraniirrlpU 

(a) In general. A stenographic record 
&hall be made of the testimony and pro¬ 
ceedings, Including stipulations and ad¬ 
missions of fact in all proceedings, but 
not arguments of counsel unless othcr- 
wine ordered by the administrative law 
Judge. A transcript of the proceedings 
(and evidence) at the hearing shall be 
made In all cases. 

(b) Oath of reporter. The reporter 
making the stenographic record shall 
subscribe an oath before the administra¬ 
tive law judge, to be filed in the record of 
the case, that he (or she) will tr\ily and 
correctly report the oral testimony and 
proceedings at such hearing and accu¬ 
rately transcribe the same to the beat of 
his (or her) ability. 

(c) Transcript. In cascji where the 
hearing is stenographically reported by 
a Oovenunent contract reporter copies 
of the transcript may be obtained from 
the reporter at rates not to exceed the 
maximum rates fixed by contract be¬ 
tween the Government and the reporter. 
Where the hearing is stenographically 
reported by a regular employee of the 
Department of the Treasury, a copy 
thereof will be supplied to the respond¬ 
ent or its counsel at actual cost of dupli¬ 
cation. Copies of exlUblts Introduced at 
the hearing or at the* taking of deposi¬ 
tions will be supplied to the parties upon 
the i>ayment of a reasonable fee (31 
U.S.C. 483(a)). 

§31.97 Propoi>^«l findiniCB and ronrlu- 
•Inns, 

Except in cases where a respondent 
has failed to answer the complaint or 
has failed to. appear at the hearing, or 
has waived the hearing, the administra¬ 
tive law judge, prior to making his ini¬ 
tial decision, shall afford the parties a 
reasonable opportunity to submit pro¬ 
posed findings and conclusions and sup- 
ix)rting reasons therefor. 

§ 31.98 Initial drrialoa of the adminb- 
tratire law judge. 

As soon as practicable after the con¬ 
clusion of a hoarlng and the receipt of 
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any proposed findings and conclusions 
timely submitted by the parties, but in no 
e\'ent later than 30 days after the sub¬ 
mission of proposed findings and con¬ 
clusions If they are submitted, the ad¬ 
ministrative law judge shall make his 
initial decision in the case. The initial 
decision shall include a statement of the 
findings of fact and the conclusions 
therefor, as weU as the reasons or basis 
therefor, upon all the material issues 
of fact, law or discretion presented on 
the record, and shall provide for one of 
the following orders: 

(a) An order that the respondent pay 
over to the Secretary an amount equiU 
to 110 percent of any amount determined 
to be improperly expended by the re¬ 
spondent in violation of § 51.41 relating 
to priority expenditures; or 

(b) An order that the respondent pay 
over to the Secretary an amount equal 
to the amoimt of entitlement funds deter¬ 
mined to be expended in violation of the 
Act and the provisions of this part; or 

(c) An order that the Secretary with¬ 
hold from subsequent entitlement pay¬ 
ments to the respondent an amoxmt equal 
to the amount of entitlement funds de¬ 
termined to be expended in violation of 
the Act and the provisions of this part; or 

(d) An order that the entitlement of a 
recipient government be reduced and 
the amount of such reduction to be with¬ 
held from subsequent entitlement pay¬ 
ments; or 

(e) An order dismissing the proceed¬ 
ings. 

§ 51.99 Ortifirnlion otici of 

record and drcblon. 

After reaching his initial decision, the 
administrative law judge shall certify to 
the complete record before him and shall 
immediately forward the certified record, 
together with a certified copy of his initial 
decision, to the Secretary. The adminis¬ 
trative law judge shall serve also a copy 
of the initial decision by certified mall to 
the chief executive officer of the respond¬ 
ent or to iU attorney of record. 

§ 51.100 VkliJit ron«titulr« n^cord. 

The transcript of testimony, pleadings 
and exhibits, all papers and requests filed 
In the proceeding, together with all find¬ 
ings. decisions and orders, shall con¬ 
stitute the exclu.sive record In the matter. 

S 31.101 Pnicrdurr on rct lrw of dr^ 
rblon of adnilnblralivc Imw judge. 

(a) Appeal to the Secretary. Within 30 
da>*s from the date of the Initial decision 
and order of the administrative law 
judge, the respondent may appeal to the 
Secretary and file his exceptions to the 
initial decision and his reasons therefor. 
The respondent shall transmit a copy of 
his appeal and reasons therefor to the 
Director of the Office of Revenue Shar¬ 
ing. who may, within 30 days from receipt 
of the respondent’s appeal, file a reply 
brief in opposition to the appeal. A copy 
of the reply brief, if one is filed, shall be 
transmitted to the respondent or its 
counsel of record. Upon the filing of an 
appeal and a reply brief, if any. the Sec¬ 
retary shall make the final agency deci¬ 
sion on the record of the administrative 
law judge submitted to him. 


5M67 

(b) Appeal by the Director of the Office 
of Revenue Sharing. In the absence of an 
appeal by the respondent, the Director 
of the Office of Revenue Sharing may. on 
his own motion, within 45 days after the 
initial decision, serve on the respondent 
by certified mail a notice that he will ap- 
p^ the decision to the Secretary, for 
review. Within 3C days from such notice, 
the Director of the Office of Revenue 
Sharing or bis counsel will file with the 
Secretary his exceptions to the initial 
decision jmd his supporting reasons 
therefor. A copy of the exceptions shall be 
transmitted to the respondent or its 
counsel of record, who. within 30 days 
after receipt thereof, may file a reply 
brief thereto with the Secretary and sub¬ 
mit a copy to the Director of the Office 
of Revenue Sharing or his counsel. Upon 
the filing of a reply brief, if any, the Sec¬ 
retary will make the final agency decision 
on the record of the administrative law 
judge. 

(c) Absence of appeal. In the absence 
of cltlier exceptions by the respondent 
or a notice of appeal by the Director of 
the Office of Revenue Sharing within the 
time set forth in paragraphs (a) and (b) 
of this section, or a review initiated by 
the Secretary on his own motion within 
the time allowed to the Director of Uie 
Office of Revenue Sharing, the initial de¬ 
cision of Uie administrative law judge 
shall constitute the final decision of the 
Department. 

§ 51.102 DerinliMi of ihe SrrrrUry. 

On appeal from or review of the Initial 
decision of the adminlstraUve law judge, 
the Secretary will make the final agency 
decisloD. In making his d(^clsion the Sec¬ 
retary will review the record or such por- 
Uons thereof as may be cited by the par¬ 
ties to permit limiting of the issues. The 
Secretary may affirm, modify, or revoke 
the findings and Initial decision of the 
ad m i n istrative law judge. A copy of the 
Secretary's decision shall be transmitted 
immediately to the chief execuUve officer 
of the respondent or Its counsel of record. 

8 51.103 EfTert of order of rr|»nymriii 
or i«Hii)iolcliitg of ftiti<l%. 

In case the final order against the re¬ 
spondent Is for repayment of funds to 
the United States, such amount as de¬ 
termined by ilic order shall be repaid 
upon request by the Sectary. To the ex¬ 
tent Uiat the respondent fails to do so 
upon r(^quest of the Secretary. Uie Secre¬ 
tary shall withhold from subsequent en- 
Utlement pa^Tnents to the respondent vn 
amount equal to the amount not repaid. 
In case the final order against the re¬ 
spondent is for the wilhliolding of an 
amount of subsequent enUUement pay¬ 
ments, such amounts as ordered shall be 
withheld by the Director of Uie Office of 
Revenue Sharing after notice to the chief 
executive officer of the recipient govern¬ 
ment that if it fails to take corrective 
acUon within 60 days alter receipt of 
the notice, further entlUcunent payments 
will be withheld until the Secretary Is 
satisfied that appropriate correcUve ac¬ 
Uon has been taken and there U full 
compliance with the Act and regulaUons 
of this part. In every case in which the 
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respondent is a unit of local government, 
a cop? of the final order and notice shall 
be submitted to the Governor of the 
State In which the respondent Is located. 

S SI .104 Publicity of procrcdini^ 

(a) In gtneral. A proceeding con* 
ducted under this subpart shall be open 
to the public and to eluents of the news 
media provided that, in the judgment of 
the administroUve Uw judge, the pres¬ 
ence of the media does not detract from 
the decorum and dignity of the proceed¬ 
ing. 

<b) AvoaabiUty of record. The record 
established in any proceeding conducted 
under this subpart shall be made avail¬ 
able to inspection by the public as pro¬ 
vided for and in accordance with regu¬ 
lations of the Depar tmen t of the Treas¬ 
ury pursuant to 31 CFR Part 1. 

<e) Deciskms of the administnUive law 
judye. The statement of findings and the 
Initial decision of the administrative law 
judge in any proceedings, whether or not 
on appeal or review, shall be indexed and 
maintained by the Director of the Office 
of Revenue Sharing and made available 
for inspection by the public at the public 
documents room of the Department If 
practicable, the statement of findings 
and the decisions of the administrative 
law judge shall be published periodically 
by the Department and offered for sale 
through the Superintendent of Docu¬ 
ments. 

§51*105 Judicial review. 

Actions taken tmder administrative 
proceedings pursuant to this subpart 
Shan be subject to judicial review pur¬ 
suant to section 143 of Subtitle C of the 
Act. If a respondent desires to appeal a 
decision of the administrative law judge 
which has become final, or a final order 
of the Secretary for review of appeal, to 
the UJ3. Court of Appeals, as provided by 
law, the Secretory, upon prior notifica¬ 
tion of the filing of the potion for re¬ 
view. shall have prepared In triplicate, a 
complete transcript of the record of the 
proceeding, and shall certify to the cor¬ 
rectness of the record. The original cer¬ 
tificate together with the original record 
shall then be filed with the Court of Ap¬ 
peals which has juiisdiction. 

|rRXX>c.7&-S123S Filed n-t7-76;S:45 ami 

Title 7—^Agriculture 

SUBTITLE A—OFFICE OF THE SECRE¬ 
TARY. DEPARTMENT OF AGRICULTURE 

part l^DMINISTRATIVE REGULATIONS 
Appendix A—Schedule 

On September 25. 1975. there was pub¬ 
lished in the Fkderal RgcisTgK (40 FR 
44157) a notice of proposed amendments 
to Appendix A to 7 CFR, Part 1, Sub¬ 
part A. This appendix constituted the 
Department of A^culture's (USDA) fee 
schedule for the handling of requests 
pursuant to the Freedom of Information 
Act (5 UjS.C. 552). Interested parties 
were given the opportunity to submit, 
not later than October 24. 1975, com¬ 
ments regarding these proposed amend¬ 
ments. 

No comments have been received, and 
the proposed amendments are hereby 
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adopted without change. As a matter of 
public convenience, however, the entire 
fee schedule (Including the amendments) 
is set forth below so that members of 
the public will be able to learn all fees 
charged by USDA from one document. 

The previous fee schedule, published 
at 40 FR 7344 is superseded in its 
entirety. 

Effective date: This fee schedule shall 
be effective November 18. 1975. 

Done at Washington, D.C., this 12th 
day of November, 1975. 

Gcosce C. Knapp, 

Acting Director, 
Office of Operations. 

Fne ScNxmnJi 

Sec. L. General This schedule sets forth 
fees to be ebsrge for prorldlng copies of 
records, tncludlng photogimphio reproduc- 
Uons, mtcroaim. maps and moealcs, and re¬ 
lated services. The fees set forth In this 
schedule are applicable to all agencies and 
constituent units of the Depiu^tment of 
Agriculture. 

Sec. 2. FaciUties, Records and related serv¬ 
ices are arallsble at the locations specified 
by the agencies In their statements oi or- 
ganbeation and senricef. Each agency le re¬ 
sponsible for promulgating procedures to 
facUtUte public InspecUon and copying of 
Us records. Any materials offered for sale by 
the Oovemment PrlnUng Office should be 
purchased from that source. Departmental 
sgencies wlU not stock such malexlaU for 
public sale. 

Agcnclee do not stock copies of forms and 
publications or maintain records at any fa¬ 
culty which does not require these mate¬ 
rials In Its operations. 

Sec. 3. Fees for materials and services. AU 
sgenelee of the Department shall be guided 
by the feet set forth herein. Any changes 
or additions to this fee schedule shall be 
made by amendment to or revision of this 
schedule. 

Sec. 4. Circwnstances g<n>tming exceptions 
to the ehorging of fees for records and rc- 
lattd services. (For photographic reproduc¬ 
tions, see Sec. 12.) 

a. Waiver of fees for records end related 
services. Fees may be waived In whole or In 
part under the following conditions: 

U) Where Individual collections are $3.00 
or lets. 

(2) Where the furnishing of the service 
without charge Is an appropriate oourtssy to 
a foreign country or international organlaa- 
Uon; or comparable fees are set on a recip¬ 
rocal basis with a foreign country or an 
international organlBatlon. 

(S) Where the recipient Is engaged in a 
nonprofit aeUvi'.y designed for the public 
safety, health, or welfare. 

(4) Where the agency determines that 
payment of the full fee by a State, local gov¬ 
ernment. or nonprofit group would not be 
In the Interest of the program Involved. 

b. Fees not to be charged for records and 
related services. Fees shall not be charged 
under the following conditions; 

(1) When the furnishing of records and re¬ 
lated servlcea IS'determined by the sgoncy 
to be In the public Interest as prlmarUy bene¬ 
fiting the general public. 

(3) When filling requeete from other De- 
pariments or Oovemment sgeneiae for official 
use. provided quantlUee requeeted sre rea- 
•ooable in number. 

(8) When members of the pnbUe provide 
their own copying equipment. In which ease 
no copying fee wUl be charged. 

(4) When any notices, decisions, orders, 
or other material are required by law to be 
•erved on a party In any proceedings or mat- 
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ter before any Department agency. 

e. Where both a and b above apply to a 
matter, b shall be oontroUlng. 

See. 5. Limitations of copies, a. Agenda 
may ratrict numbers of pbotocopla and dl- 
rectiva furnished the public to one copy of 
each page. Ck>pla of forms provided the pub¬ 
lic shall also be held to the minimum prac¬ 
tical. Persons requiring any large quantltla 
should be exicouraged to take single copies 
to oommerclal soureee for further approprl- 
ato reproduction. 

b. Single or multiple copies of transcripts, 
provided the Department under a reporting 
service contract, may be obtained from the 
contractor at a coet not to exceed the cost 
per psge charged to the Department for ex¬ 
tra copla. The contractor may add a postage 
charge when mailing orders to the public 
but no other charge may be added. 

Sec. 6. gcorcA Services, a. Search servtea 
are s enrioa of agency personnel—clerlcaJ. 
supervisory or professional salary level —used 
in irying to find the records sought by the 
requester. They incfude time spent examin¬ 
ing records for the purpose of finding rec¬ 
ords which sre within the scope of the re¬ 
quest. They also Include servlca to transport 
poraonnel to places of record storage, or rec¬ 
ords to the location of personnel for the pur¬ 
pose of the rearch. If such services are rea¬ 
sonably necessary. 

b. Because of the nature of the Depart¬ 
ment's buslnsrs and records, the normal la- 
cation of a record In a file or other faculty 
wUl not be considered a rearch. This would 
be the same as quickly locating a piece of 
material for piupo*es of answering a letter 
or telephone Inquiry, and is bared on the 
Department's obligation to respond to re¬ 
quests furnishing a reasonably specific de¬ 
scription of the record, 

Bsc. 7. Payments of fees and charges, a. 
Payments will be coUected to tbe fullat ex¬ 
tent possible In advance or at tbe time the 
requested materials are fumbihed. 

b. Except as otherwise stipulated by agency 
procedura. payment shall be made by eheclc. 
draft, or money order made payable to the 
Tresaury of the United Btatea, but small 
amounts may be paid in cash, particularly 
where s er vice s are performed In response to 
a vkdt to a Department office. 

0 . Where the estimated fea to be charged 
exceed $50 jOO, a deposit of 50 percent of the 
estimated amount ehall be coUected from 
the requester before any of the requated 
materials are reproduced. 

d. Where a request for records Indlcata 
the necessity of sn extensive search, the re¬ 
quester should be notified of that fact, and 
of the poesIbUlty of an unproductive search. 
Tbe notification should offer tbe requmter 
the opportunity to confer with agency per¬ 
sonnel to reform bla requat to meet his 
needs at a lower fee. When an extensive 
search stUl appesre necessary* unless the 
agency determlna that the requat Is In the 
public Interest in aecordance with Section 4b 
(1), It shaU Inform the requater that no 
search will be undertaken until an agree¬ 
ment to pay applicable fees Is received. In¬ 
cluding a depcalt of 60% of the estimated 
fee whore appropriate. 

Sec, 8. Fees for records and related services 
a. Photoooplea. 8%'* x !4'' or smaller;^ $0.10 
for the fliat copy and $0.0ff for each'addl- 
tlonal copy of tbe same page. 

b. Photooopta in excea of 8V4" * 

$0.20 per linear foot of the longat side of the 
copy. 

o. Manual searcha wilt be charged for at 
the rate of $4.00 per hour for clerical time 
and $9 j 00 per hour for soperrlaory or profes¬ 
sional time. Charga will he computed to the 
naarmt quarter hour required for the search. 
A search may involve both clcricsl and super¬ 
visory or profeaional time. 

I 1$, 1975 
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d. Other direct cotta Incurred will be at- 
teiited the requester at the actiuU ooet to the 
Oovcmment, os * where records are required 
to be shipped from one office to another by 
commercial carrier In order to timely answer 
the request, the actual freight charges will be 
ositassed the reque;ster. 

e. Computer searches will be charged for at 
the rates estahUshed In the Ceen Manual or 
Bandbook published by the computer center 
at which the work will be perfcrmed. except 
that where commercial tlme-ehartng com¬ 
puter sources are the required search media, 
the contract rate charged by the commercial 
source to tbo Oovernment will be charged, A 
listing loUowB showing where these rates are 
published and the oOlee from which oeptss 
may be obtained or at which the rates may 
be examined. 

Fort Collins Computer Center Users Man¬ 
ual Section 3.4—Adminlstradve Policies and 
Procedursa-IUtea. pp. 3*4 through 3-7. 

Fort OoUlns Computer Center. US. Depart¬ 
ment of Agrloulture. 3325 Bast Mulberry 
Street fP.O. Box 120«), Fort CoUlm, Colo¬ 
rado 80521. 

New Orleans Computer Center Users Man¬ 
ual Appendix B—New Orleans Computer 
Center Rates, pp. 1 through 5. 

New Orleans Computer Center, UJB. Depart¬ 
ment of Agriculture. 13800 Ok! OenUlly 
Road. Building 350. New Ortoans, Lioulal- 
ana 70129. 

Kansas City Computer Center Useni Man¬ 
ual Appendix D-2-Ratea. pp. 65*80. 

Kansas City Computer Center. U.8. Depart¬ 
ment of Agticultore. 8030 Ward Parkway 
<P.O. Box 205). Kansas City. Missouri 
64141. 

Washington Computer Center Uaers Hand¬ 
book AppendU B^Washtngton Computer 
Center Rates, pp. l-K). 

Washington Computer Center. UJB. Depart¬ 
ment of Agriculture. Room B-IOO. South 
^ Building. 12th Street and Independence 
Are. 8W., Washington. D O. 20250. 

St. Louis Computer Center. Charges for 
the St. Louis Computer Center will be baaed 
on actual computer conOguratlon used and 
be baaed on direct cotta only. 

Si. Louis Computer Center. US. Department 
of Agriculture. Farmers Rome Administra¬ 
tion. Baatnass Senrtoea Branch. 1520 Market 
Slraet. 8t. Lcmla. Mlasourl 68103. 

f. The fees do not Include and no ehar^ 
^ban be made for (a) tune spent examining 
recerdi to determine whether an exemption 

and should be asserted. (b> Ume spent 
iielettng exempt maUer being withheld from 
^^corda to be fumiabed. or fo) time spent In 
luonltortng a requester's in^;>ccUon of sgsncy 
^cordg. 

g. CertlflcaUonx, 81.00 each: Authentica¬ 
tions under Department Seal (Including 
wlal photographs), 624)0 each. 

h. Except as provided In aecUon 0. for 
Mfvioca not sub>ect to the Freedom of In¬ 
formation Act, and not covered by (g) above. 
«M;enc46s may set thetr own ires In accord- 
MMa# with applicable law. 

L The fees specified In a through f of this 
'^ectloii apply to all requesta for aenrioes un- 
the Freedom of Information Act^ as 
nmsndsd (5 U8C 552), unless no fee la to be 
^barged, or the agency has determined to 
or reduce those tees pursuant to Sec¬ 
tion 4. No higher fees nor charges In addi¬ 
tion to thoet provided for In this schedule 
ntay be charged a party requesting search or 
^^rpUcatlon eerrlcea under the F reedom of 
InformatlOD Act. 


formation Act. The authority for establbh- 
ment of the se feet at 31 USC 4a3a and other 
applicable law. 

Sec. 9. Photographic roproduction, micro* 
film, mosaio and map$. Reproduction of such 
aerial or other photographic microflim, mo¬ 
saic and maps as have been obtained In con¬ 
nection with the authorized work of the De¬ 
partment may be sold st the estimated cost 
of fumlBhlng such reproductions as pre¬ 
scribed‘m this schedule. 

Sec. 10. Apenciat lekfcA fumUh pliofo- 
graphie reproditctions. —a. Aerial photo^ 
graphic reproductionM, The following agen¬ 
cies of the Department fumUh aerial photo¬ 
graphic reproductions: 

Agricultural Stablllxatlon and Conservation 
Service (ASCS). Room 8405 Auditor's 
Building. Washington. D.C. 30250. 

Forest Service (PS). 24 LOB RP-E, Arlington. 
Virginia 22209. or nearest Forest Service 
Regional Office. 

6oU Conaervation Service (SC8). Carto¬ 
graphic Division. 8CS. Washington. D.O. 
20250 or Cartographic Unit In nearest 8C3 
Technical Service Center, 
b. Other photographic rcproductiotu. Other 
types of i^togrmphlc reproductions may be 
obtained from the foUowtng agencies of the 
Department: 

Agricultural StablllEatlon and Conservation 
Service (ASCS) (Address above). 

Forest Service (Address above). 

Office of Communication. Photographic Divi¬ 
sion. Room 536A. Washington. DC. 30250. 
SoU Canservation Bervioe. InformaUon Divi¬ 
sion. Audio Visual Branch. Washington. 
D.C. 20250. f 

National Agricultural Library. Infonoatloh 
Officer. Boom 204. BcltavlUe, ggaryland 
20705. 

Sec. 11. Photographic Sates Committee. 
'The Photographic Sales Committee conststa 
of repreienuttvcs designated by Department 
agencies principally oonoemed with the tale 
of photographic reproductions. The Commit¬ 
tee recommends prices at which photographio 
and mn a aic reproductions, except library ms- 
terial. shall be sold, and other matters re¬ 
lated to photographic reproductions. 

Class of work: 


Sec. 12. Ctrcumstancta under tehich photo* 
propAlc reproductions map be provided fraa^ 
Reproductions may be furnished free at the 
discretion of the agency, if It determines this 
action to be In the public interest, to: 

a. Press, radio, television, and newsreel 
representattves for dissemination to the gen¬ 
eral public. 

b. Agencies cf State and local governments 
carrying on a function reUted to that of the 
Department when U will help to accomplish 
an objective of the Department. 

e. Cooperators and others furthering agri¬ 
cultural programs. Oenermlly. only one print 
of each photograph should be provided free. 

Ssc. 13. Loans. Aerial photographic flm 
negatives or reproducUona may r>ot be 
loaned outslda the Federal Government. 

Sec. 14. Sales of positive prints under Oor- 
emment oontraett. The annual contract for 
furnishing alngle and double frame slide film 
negaUvee and poaltlve prlnU to agendsa of 
the Department. County Extension Agents, 
and others oooperaUng with the Department, 
carriet a etlpulatton that the successful bid¬ 
der must agree to furnish mllde film positive 
prints to such persons, organlxatlont. and 
assoclatlona as may b? authorised by the De¬ 
partment to purchase them. 

See. 15. Procedure for handling order:. In 
order to expedite handling. >11 orders should 
contain adequate Identifying InformaUon. 
Agencies fumlshlng aerial photographic re¬ 
productions require that all such orders fden- 
Ufy the photojpwpha Bach agency has lU 
own procedure and order forms. 

Sec. 18, Photographic reproduction prices. 
The prices for photographic reproductions 
listed here are tl^ most generally requested 
Items. 

a. Sational Agricultural Library. The fol¬ 
lowing prices are appircable to National Ag¬ 
ricultural Library Items only; Microfilm— 
gl.ffO for esch 30 pages or fraction thereof. 
PhocoreproducUoD—61.00 for each 10 pages. 

b. General photographic re product kms. 
Minimum charge 61.00 per order. All sixes are 
approximate. An extra charge may be neces¬ 
sary for excessive laboratory Ume caused by 
any iqiocUl instrucUona from the purohacer. 


h The fees specified tn g and h of this 
Section and tn Sections 9 through 16 of this 
^hedule apply to requests for eervices other 
than thooe subject to the Freedom of In¬ 



--do.... 

—per equare ft.. 
....i^.per square ft.« 


1. Black and white copy negatives and film poalUvee: 

4 by 5--... 

6 by 10.^_____ 

11 by 14_... 

а. Black and white enlargements: 

Up to 8 by 10______ 

n by 14-:_ 

Over 11 by 14.—.......___ 

3, Reductions (from any slxw negaUve).__ 

4, MounUng _—___ 

5, 'Slldea; Black and white (from copy negative): 

a by 2 cardboard mounted._—_—__ _ jeach— 

8H by ....™...r.do._ 

Original color (from flat copy)„_..._____do.... 

Duplicate color (2 by 2 cardboard mounted)........._ 

(Duplicate color slides are slides copied from 35mm color slides only.) Slldea 
made from black and white material, or from transparencies larger or smaller 
than 35 mm. wilt be charged at the mme rates ahown for black and white and 
original color slides, 

б. Color transparenctaa (4 by 5)_____—..do_ 

7- Color prints_........___ .13—111...I. .11 _ 

8 Current USDA slide seta In stock: 

1-50 frames_________ 

51-60 frames____ 

81-75 frames_____........___I 

75-95 fraihea....._....___—__ 

96-105 frames... 

105-130 frames. 

(Pxioaa Include printed narrative guide.) 

The following can be purebssed for the corresponding slide sets above: 

Cassettes ...______ 

Records _______—__ 

Audio-Upe-—....X_ 

9. MUk sedimentation standards (5 by 7) black and whits photograph)_ 

10. Seeds and seedllnga (any stet)___ 

< By quotation. 


Price 


2.70 
4 20 
3 60 
8.00 
2 20 

a. 40 

3.60 
1. 80 
,30 


8.00 

(•) 

13.00 

14.00 

15.00 

17.60 

18.50 

21.00 


3.00 

8.00 

1.60 

1,25 

8.40 
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e. Aerial pfiotoffraphie reproductions. No 
minimum charge on aerlAl photographIc re- 
producttona All prints are furnished un¬ 
mounted and untrimmed. 

1. Contact prints. The prices for oontact 
prtnu are set forth below. The sbee refers to 
the approrlmate else of the oontaot print. 

JTacA 

Size 0 by 0 on commercial grade 
paper -- $2.00 

For polyester base paper, add 90.76 per 
contact print (Available from ASCS only). 

Each 

8lse 70mm contact prints-91.60 

Size 70mm contact transparencies- 3.00 

2. Enlarpemonts (projection prints). The 
prices for enlargements of varlotis sizes are 
set forth below. The size in each case refers 
to the approximate size of paper required to 
produce the enlargement ordered. 


Size; Price each 

0 by 0 In. (from 70mm)_93.00 

13 by 13 in_ 4.00 

17 by 17 in.... 6.00 

24 by 24 in___ 0.60 

38 by 33 in.—..13.00 


0. Special Needs. Pbr special needs not cov¬ 
ered above, persons desiring aerial photo¬ 
graphic reproductions should contact the 
agencies listed in Section 10a or the Co¬ 
ordinator. Aerial Photographic Work of the 
Department of Agriculture. ASCS. Aerial 
Photography Field Oflloe. USDA-A8C8~A8 
DivUlon. 2506 Parley's Way. Salt Lake City. 
tTtah 84109. 

(5 U.8.C. aOl: 5 U.S.C. 662; 31 US.C. 463a: 
and 7 CFR 2.79(a) (3) (Ul).) 

Done at WaAhlngton, D.C.. this X2th 
day of November 1976. 

Okorge C. Knapp. 

Actint; Director. 

(FR Doc.76 31080 Plied 11-17-76:8:46 am| 


CHAPTER VI—SOIL CONSERVATION SERV- 
ICE. DEPARTMENT OF AGRICUL¬ 
TURE 

PART 630—(LONG TERM CONTRACTING) 

PART 631—OREAT PLAINS 
CONSERVATION PROGRAM 


For larger size reproductions, add 92.00 for 
each additional 12 inches or fraction thereof, 
linear measurement. 

8. Aerial photo^ndax sKetts. 

sue 20 X 24 inches 

Price 

Quantity; each 

Any quantity_96.00 

4. Film positives. Contact printed from 
aerial negatives, size 9x9 inches. 

Price 

Quantity: each 

Any quantity.................... $5.00 

6. Copy nepatices. On film, aerial expo¬ 
sures, size 9x9 Inches. 

Price 

Quantity: each 

Any quantity...._............ 93.00 

8. Aperture Cards and Printouts. 



1st 

unit 

•ddlUonal 

unit 

Duplk«l«ofxn u^areesnl...... 

Apertur* ezrd Irora pboUilDOci 
•beef.... 

91 

taio 

1 

.33 

rrtntout from zpwtnri card.. 

1 

.40 


7, Color Photography, Furnished only by 
the Regional Forest Serrice Aerial Photog¬ 
raphy Laboratories at Ogden. Utah and San 
Francisco. California, and the Agricultural 
Stabilization and Conservation Service Aerial 
Photography Field Office In Balt Lake City, 
Utah. 

Positive contact print made from neg¬ 


ative ---47. 00 

Transparency 9 by 9 inches-- 13.00 

Enlargements 13 by 13 Inches-- 12.00 

Enlargements 17 by 17 Inches-16. 00 

Enlargements 24 by 34 inches......... 20.00 

EnlargemenU 38 by 38 inches-40.00 


8. Landsat/Skylah Imagery. Furnished only 
by tbe A^cultural Stabilization and Con¬ 
servation Service Aerial Photography Field 
Office in Salt Lake City, Utah. 


BIsck and Color 
While 


Cnntart print (70 ram). 

Tranrpsntnckn (70 m»).... 

roolsci print 9 bv iL....... 

Tranepanrincir* 4 by 9.. .... 

Rntarf<'mrnt« 13 by 13.- 

Rnisrxnnfnu 17 by 17...... 

Rnleri^raenU 34 by >4...— 

KnianrraenU 99 by 19.. 

Compodu iMcsUve 9 by 9... 


IL30. 


aoo 

9ft 

aoo 

7 

ftwOO 

12 

AOO 

U 

aoo 

90 

14.00 

3S 

23.00 

40 
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Republication 

Pursuant to 6 U.8.C. 563 the rules con¬ 
tained in 7 CPR Chapter VI. Part 630 and 
*631 are hereby republished. 

The purpose of this republication is to 
combine the amendments whicli have 
been made to the section since it was 
published December 17, 1973 (39 FR 
34644-34653). Changes are either proce- 
dural or editorial in nature and are done 
as a matter of reader convenience in con¬ 
junction with the next revised edition of 
Title 7 of the Code of Federal Regula¬ 
tions. Consequently the public rule mak¬ 
ing procedures of 5 UB.C. 653, which 
might otherwise apply, would be imprac¬ 
ticable and unnecessary. 

(Catalog of FedenU DomssUc Assistance Pro¬ 
gram No. lOiKk) National Archives Reference 
Services.) 

Dated: November 7, 1975. 

William M. Joukson, 

Acting Administrator, 

See. 

630.1 Purpeee. 

630.2 (Reserved.]. 

§ 630.1 PurpofK?. 

The purpose of this subchapter is to 
provide for programs to extend cost shar¬ 
ing and technical assistance through loDg 
term contracts to landowners and others 
for making land use changes and to In¬ 
stall measures to conserve, develop, and 
utilize the soil, water, and related nat¬ 
ural resources on their lands, 
g 630.2 t Rc»cr\ cd ] 


Subpart A O aoaral Frevlalona 

8«c. 

631.1 Purpose. 

6312 DefiniUona. * 

631.3 Adminls trxU<m. 

631.4 Land aligibla for tha program. 

631 a Program appIleabiUty. 

631.6 Producer eligibility. 

631.7 Flan of operations. 

631.8 Contracts. 

631.9 SelscUon of conservation praoticsa. 

631.10 Conservation practice maintenance. 

631.11 Eligible conservaUon pracUote. 


Subpart B—CoU Share Paymanta 

631.12 Coet-ahore paymenu. 

631.13 ConservaUon materlala or aervicce 

(Authorizations). 

631.14 Materials and services: defecUve; In- 

epecUon and anaiysSe. 

631.16 Payments due persons who have died. 

(Usappeared. or have been declared 
incompetent. 

631.16 Manner and time of coet-ehare pay¬ 

ments. 

631.17 Division of cost-share payments be- 

ments between producers signatory 
to a contract. 

Subpart C—Mlaceltar^eous 

631.18 Tranerer of operating unite—exist¬ 

ing contracts. 

631.19 Identifiable unite carried out with 

state or Federal aid. 

63120 Succeseors-ln-inlerest. 

631.21 Pooll.^g arrangements. 

631.22 Actions that tend to defeat the pur¬ 

pose} of a contract. 

631.23 Appeals. 

631.24 Contract violations. 

631.25 Contract violations procedure. 

631.26 Asslgninenu. 

631.27 Cfst-s^^are payments not subject to 

claim. 

631.28 Piling of fal;e claims. 

631.29 Setorrs. 

631.30 Compliance with reguUtory meas¬ 

ures. 

631.31 Misuse of authorizations. 

631.32 Access to operating unit and pro¬ 

gram records. 

63123 State conscrvailonlat approval of des¬ 
ignated county program deter¬ 
minations. 

631.34 Effect on acreage allotment and 
markeUng quota programs. 

Aothoxitt: Pub. L. 76-430, 49 8tat. 1181 
(16 U8.C. 690d); Pub. L. 84-1021, TO 8Ut 
1116 (16 UB.C. 600p(b)): Pub. L. 91-118, 83 
8tat. 194 (16 UJ8.C. 590d). 

Subpart A—Caneral Provisions 


§631.1 Purpose. 

The Great Plains Conservation Pro¬ 
gram (GPCP) i« a long-range voluntary 
program in addition to other U.8. De¬ 
partment of Agriculture (U8DA> pro¬ 
grams in the Great Plains area to assist 
farmers and ranchers to work out a land 
use development and treatment program 
which will help them prevent or reduce 
the effects of the erratic climate of the 
Great Plains area. In carrying out this 
program, the Administrator will enter 
into contracU based upon approved plaw^ 
of operations with producers and share 
the costs of carrying out eligible conser¬ 
vation practices for which cost iharlng 
is appropriate and in the public interest. 


§ 631.2 Dcfinitionn. 

The terms defined shall have the fol¬ 
lowing meaning in this part and all con¬ 
tracts. forms, documents. Instructions 
and procedures in connection therewith. 
n niP!!« the context or subject matter re¬ 
quires otherwise. Words in the singular 
form shall be considered to impart the 
plural, and vice versa, as the case may 
demand. . 

Administrator, The Administrator of 
the Soil ConservaUon Service (8C8), 


Aoerage cost. The constructed C06i 
which is based on actual costs and cur¬ 
rent cost estimates considered necesson^ 
to carry out an identifiable unit. 

CoiMeroofion practice or practice. A 
spedfle measure applied to land ana 
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water according to standards and speci* 
flcatlons. It la a part of a reaource man* 
agcment system to protect. Improve, and 
use soil, water, and related resources to 
.^attain the highest practical economic, 
environmenta], and social benefits* 

Conscroatioft treatment unit, A field or 
fields In a specific land use requiring a 
particular tyi>e of management and the 
use of related conservation practices. 

Contractinf; officer. The 8C8 employee 
authorised to sign CPCP contracU on be¬ 
half of the Administrator. 

Cost. The amount actually paid or en¬ 
gaged to be paid by the producer for 
equipment use, materials and services for 
carrying out an Identifiable unit, or if 
the producer uses his own forces In car¬ 
rying out an identifiable unit, the con¬ 
structed value of his own labor, his own 
equipment use and the materials he pro¬ 
duct and used. 

County program committee. The des¬ 
ignated SCS technician, who shall be the 
chairman, the chairman of the county 
ASC committee of a designated county, 
and the county supervisor of the Farm¬ 
ers Home AdministraUan of a designated 
county. The county agricultural exten¬ 
sion agent and the governing body of 
any soil and water conservation district 
in a designated county shall be Invited 
to participate. As determined by the 
county program committee, other local, 
state, and federal agencies operating in 
the designated county may be invited to 
participate. 

Designated county. Any county in the 
Great Plains area within a Great 
Plains state, which has been designated 
by the Administrator where the program 
Is applicable speciflealty. 

Designated technician. The employee 
who Is designated for a county by the 
state conservationist to be responsible 
for development and maintenance of the 
county practice list and for the SCS 
funcUoQs relating to county program 
committee activities. 

Great Plains area. The currently rec¬ 
ognised area determined by the Admin¬ 
istrator within the Great Plains states 
where the program Is applicable gen¬ 
erally. 

Great Plains Conservation Program 
(GPCP). The program provided for 
the Act of August 7. 1056. (70 Slat 1115, 
as amended (16 UB.C, 590d>). 

Great Plains states. The states of 
Colorado. Kansas. Montana. Nebraska. 
New Mexico. North Dakota. Oklahoma. 
South Dakota. Texas, and Wyoming. 

Identifiable unit. AU of an eligible con¬ 
servation practice or a part thereof, that 
when carried out, can he clearly IdenU- 
fled as a segment In the sequence of 
carrying out the conservation practice. 

Operating unit. A parcel or parcels of 
land whether contlgiious or noncontigu¬ 
ous, constituting a single management 
unit for agricultural purposes. An oper¬ 
ating unit shall be regarded as located 
In the designated county In which the 
principal dwelling is situated, or if there 
Is no dwelling thereon. It shall be re- 
f^arded to be in the designated county 
in which the major portion of the land 
is locatecL 
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Other land. Land other than farm and 
ranch land, that can be angered by con¬ 
tract, on which erosion must be con¬ 
trolled to protect adjacent farm or ranch 
land. 

Person, An individual, partnership, 
Arm. Joint-stock company, corporation, 
association, trust, estate, or other non¬ 
public legal entity. It includes two or 
more persons having a Joint or common 
Interest. 

Plan of operations, A written plan of 
farming or ranching operations so de¬ 
signed to protect the natural resource 
base for sustained production. It sched¬ 
ules the producer's decisions concenilng 
land uses, management systems, and 
cost-shared and noncost-shared prac¬ 
tices to be installed on all land in the 
unit to protect, develop, and use the soil, 
water, and related resources. A plan for 
land other than farm or ranch land pro¬ 
vides only for controlling erosion to pro¬ 
tect adjacent farm or ranch land. 

Producer, Any person who has con¬ 
trol of a farm, ranch, or other land, and 
enters into a contract for participation 
In GPCP. 

Secretary, The Secretary of Agricul¬ 
ture of the United States or other repre¬ 
sentative of the USDA acting In his stead 
pursuant to delegated authority. 

Soil and toateir conservation district 
(SWCD)^ A soil conservation dis¬ 
trict, soil and water conservation dlslricC 
conservation district, natural resources 
district, or similar district established 
under state law. with which the Secre¬ 
tary of Agriculture cooperates pursuant 
to the Soil Conservation Act of 1935. The 
members of the governing bodies of these 
organizations arc known as supervisors, 
directors, or commissioners. 

Specified maximum cost. The maxi¬ 
mum amount, with respect to an Identi¬ 
fiable unit to which cost sharing will 
apply. 

State conservationist. The SCS em¬ 
ployee assigned to direct and supervise 
SCS activities in a state. 

State program committee. The state 
conservationist, who shall be the chair¬ 
man, the chairman of the state ASC com¬ 
mittee. the state director of the Fanners 
Home Administration, the state director 
of the Federal Crop Insurance Corpora¬ 
tion. and a representative of the Forest 
Service In each Great Plains state. The 
state director of the State Cooperative 
Extension Service, the director of the 
state agiiculttiral experiment station and 
a representative of the state soil conser¬ 
vation committee (board or commission) 
shall be invited to participate. Repre¬ 
sentatives of other interested agencies or 
groups w^orklng In a Great Plains state 
may be invited to participate, as deter¬ 
mined by the state program committee. 

S 631,3 AdminUtration. 

The Soil Conservation Service la re¬ 
sponsible for administration of GPCP. 
Contracting officers are authorized to 
sign contracts subject to certification of 
availability of fun^ by SCS state offices. 
County ASC committees certify that 
cost-share payments to be made by SCS 
are not dutdlcates of payments made un¬ 
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der U.S. Department of Agriculture 
(USDA) programs administered by them, 
and will determine the status of indebt¬ 
edness of producers shown on the county 
register of indebtedness. 

(a) State program coTnmittee, The 
state program committee advises on de¬ 
velopment of the state practice list, poli¬ 
cies, and general operating procedures 
best suited to the Great Plains area In the 
state. 

(b) County program committee, Tlje 
county program committee advises on 
development of the county practice ILst* 
policies, and general operating proce¬ 
dures best suited In the designated 
county. 

(c> Coordination with other programs. 
The program shall be carried out in cloee 
cooperation with interested federal, state 
and local governmental iinits and orga¬ 
nizations. The program in designated 
counties shall be coordinated with the 
work plan of SWClTs operating in such 
counties and with other USDA activltios. 

§ 631.4 Land rli|Kil»lr far the progrsni. 

The program shall be applicable to (a) 
private owned land, (b) nonfederally 
owned public land under private control 
for the contract period and included In 
the producer’s operating unit, and (c) 
federally owned land when the applica¬ 
bility thereto la for InstallaUon of conser- 
vation practices which directly and pri¬ 
marily conserve or benefit nearby or ad¬ 
joining privately owned land of persons 
who maintain and use the federal land 
under agreement with the department 
or agency having Jurisdiction over such 
land. 

§ 631.5 Progmm apiilicability. 

The program Its applicable only in 
counties located in the Great Plains area 
of the Great Plains states and which 
are designated for partidpaUon by the 
Administrator. 

8 (^1.6 Procinerr 

Any producer may file an applica¬ 
tion for participation In GPCP with any 
USDA agency in a designated county. 
Applications taken by other agencies will 
be transmitted to the SCS field office. A 
producer who submits a plan of opera¬ 
tions to the district conservationist In 
compliance with the terms and condi¬ 
tions of the program is eligible to sign a 
contract. 

8 631.7 Plan of opcratioiL^. 

Producers are responsible for develop¬ 
ing their plans of operations. An ap¬ 
proved plan of operations developed in 
cooperation with an SWCD shall form 
a basis for a contract. Technical assist¬ 
ance will be provided through the dis¬ 
trict conservationist and each plan of 
operations must be approved by the dis¬ 
trict conservationist 

(a) Producers signatory to contracts 
are responsible for accomplishing the 
plan of operations and may use all 
available sources of assistance. Including 
any phase of other USDA programs that 
contribute to achieving the conservation 
alms. Technical assistance will be pro- 
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vided through the district conservation¬ 
ist. 

(b) 8C8 may also utilize the services 
of private, state and other federal agen¬ 
cies in discharging its responsibility for 
technical assistance, 

§631.8 Contmctii. 

In order to participate in the program, 
a producer must enter into a contract in 
which he agrees to accomplish his plan 
of operations. Any person who controls 
or shares control of the operating unit 
for the proposed contract period must 
sign the contract E^idence of control 
which is satisfactory to the contracting 
offlccr must be furnished by the 
producer. 

(a) Period of contract The contract 
shall be for a period that is needed to 
carry out and establish all of the con¬ 
servation practices scheduled in the plan 
of operations. Contracts may be entered 
into during the period ending not later 
than December 31. 1D81. The period of 
any contract shall not exceed 10 years 
(120 months). 

(b) Approval of contract The con¬ 
tracting ofllcer having determined that 
the plan of operations is adequate for a 
contract may execute the contract with 
the producer subject to certification in 
the 8C8 state office that funds are avail¬ 
able. It is the responsibility of the pro¬ 
ducer who signs a contract to keep the 
contracting officer currently informed of 
his mailing address. 

(c) Transfer of contract. If, during the 
contract period, all or part of the right 
and interest of any producer signatory 
to the contract in an operating unit is 
transferred by sale or otherwise, his suc¬ 
cessor. as transferee, during the contract 
period may upon his request be substi¬ 
tuted under the contract for that trans¬ 
ferred by executing the prescribed form. 

(d) Termination of contract. ContnetE 
previously entered into with a producer 
may be terminated upon mutual agree¬ 
ment of the contract signers and the 
contracting officer, only if such termina¬ 
tion is specifically approved by the Ad¬ 
ministrator or is authorized under gen¬ 
eral policies. No contract may be so ter¬ 
minated unless it is determined either 
specifically or in the general policies that 
such termination would be in the public 
interest 

(e) Modification of contract Require¬ 
ments of contracts previously entered 
into with a producer may be waived or 
modified by the contracting officer only 
if such waiver or modification is specif¬ 
ically approved by the Administrator or 
is authorized under general policies. No 
requirement of a contract may be so 
waived or modified unless it is deter¬ 
mined either speciflcally or. in the gen¬ 
eral policies that such waivers or modi¬ 
fications are desirable to carry out the 
program purposes or to facilitate the 
practical administration thereof. 

Cl) Practice failed to achieve desired 
results. The contracting officer may find, 
in accordance with standards determined 
by the Administrator that an identifiable 
unit bas been carried out in accordance 
with applicable program provisions but, 


due to conditions beyond the control of 
the producer signatory to the contract, 
has failed to achieve the desired resxilts. 
In such cases the contracting officer may 
agree to modify the contract to author¬ 
ize cost-share payments for again carry¬ 
ing out the identifiable unit: Provided, 
That the remaining period of the con¬ 
tract is of such length of Ume as to allow 
the carrying out and establishment of 
the identifiable unit. The producer may 
not be required to again carry out an 
identifiable unit that has failed due U> 
conditions beyond his controL 

(2) Practice deterioration. The con¬ 
tracting ofllcer may find, in accordance 
with standard determined by the Ad¬ 
ministrator that an identifiable unit has 
been carried out in accordance with ap¬ 
plicable program provisions and has 
achieved the desired results but. due to 
conditions beyond the control of the pro¬ 
ducer signatory to the contract, subse¬ 
quently deteriorated during the contract 
period to the point of need of repeat 
application. In such cases the contracting 
officer may agree to modify the contract 
to authorize cost-share payments for 
again earning out the identlflsble unit: 
Provided, That the remaining period of 
the contract is of such length of time as 
to allow the carrying out and establish¬ 
ment of the identifiable unit The pro¬ 
ducer may not be required to again carry 
out an identifiable unit that has deter¬ 
iorated due to circtimstances beyond his 
control. 

§ 631.9 Sclccliofi of con^rvalion pr«c- 

<a) The producer decides how he will 
use his land and selects the conserva¬ 
tion practices which are needed to 
achieve acceptable levels of protection 
against wind and water erosion and to 
develop and utilize the soil and water 
resources. At the exclusive option of the 
producer, practices may be included in 
the plan of operations for the purposes 
of enhancing fish and wildlife and rec¬ 
reation resources, promoting the eco¬ 
nomic use of land, and reducing or con¬ 
trolling agriculture-related pollution. 

(b> All conservation practices sched¬ 
uled in the plan of operations shall be 
carried out in accordance with specifi¬ 
cations obtained from the 8C8 field of¬ 
fice. Practices may be carried out accord¬ 
ing to specifications applicable at the 
time of Installation or when the contract 
was signed. 

6 631.10 (x»niicr%'iilion pmrticr uuiinlr* 
luincr. 

Each producer signatory to a contract 
shall agree to maintain the conservation 
practices installed under the contract 
and any practices on the land before con¬ 
tract for which maintenance Is specified 
in the plan of operations. Failure to 
maintain practices for the contract be- 
rlod. or for the period of control of the 
operating unit if lesser, shall be consid¬ 
ered a violation of the contract. 

§ 631.11 Eligible «;onjMrmilion practices, 

(a) The following conservation prac¬ 
tices are eligible for federal cost sharing 
under GPCP when carried out as 


scheduled in the plan of operations and 
according to 8CS specifications: 

(1) GP-f Establishment of permanent 
vegetative cover. Establishing vegetative 
cover on land presently in cultivation or 
land that has been out of cultivation less 
than 6 years prior to the date of the con¬ 
tract. 

(3) OP-2 Initial establishment of held 
or tvind stripcropping. Growing crops in 
a systematic arrangement of strips or 
bands across the general slope or at 
angles to offset adverse effects of prevail¬ 
ing winds. Strips of grass or close-grow¬ 
ing crops are alternated with strips of 
clean-tilled crops or fallow, or strips of 
grass are alternated with strips of close¬ 
growing crops. 

(3) GP-3 Initial establishment of con¬ 
tour stripcropping. Growing crops in a 
systematic arrangement of strips or 
bands on the contour. Strips of grass or 
closegrowing crops are alternated with 
strips of clean-tilled crops or fallow, or 
strips of grass are alternated with strips 
of close-growing crops. 

<4) GP-4 Initial establishment of con¬ 
tour farming operations on nonterraced 
land, (This practice not applicable to 
contract entered into after Dec. 31.1970), 

(5) GP-5 Reestablishing grasslands. 
Improving vegetative cover by artificial 
aeeding, sprigging, or sodding on land 
tXial has been out of cultivated crop use 
longer than 5 years prior to the date of 
the contract. 

(6) OP-6 Establishment of trees or 
shrubs. Establishing a stand of suitable 
trees or shrubs. No federal cost sharing 
will be allowed for planting orchard 
trees, or for plantings for ornamental 
purposes, and nursery stock. 

(7) OP-7 Establishment of permanent 
toatenoavs. Constructing waterways and 
establishing needed protective cover for 
safe disposal of excess water. 

(8) OP-8 Terraces. Constructing an 
earth embankment or ridges and chan¬ 
nels across the slope at suitable spac- 
ings. Necessary protective outlet or 
waterway must be provided. Construc¬ 
tion cost may includie necessa^ leveling 
and filling. 

(9) GP-9 Diversions. Constructing a 
channel with a supporting ridge on the 
lower side and located across the slope. 
Necessary protective outlet or wateraa) 
must be provided. Construction cost may 
include necessary leveling and filling. 

(10) OP-10 Grassland mechanical 
treatment. Renovating grassland by pit¬ 
ting, furrowing, chiseling, ripping, scari¬ 
fying, listing or other mechanical meanf^ 
Mechanical operations must be per¬ 
formed as nearly as practicable on the 
contour. 

(11) GP-if Erosion control, detention, 
or sediment retention dams. Installing 
floodwater retarding structures, debris 
basins, and similar structures to prevent 
or heal gullying or to retard and control 
the release of water. 

(12) GP-i2 Grade stabilization struc¬ 
tures. Installing channel lining, chutes, 
drop spillways, pipe drops, inlets or sim¬ 
ilar structures to protect and stabilize 
grades, outlets and channels that dispose 
of excess water. 
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»13> GP-t3 Streambank or shore pro^ 
tection and stabilization: channel clear• 
ance, enlargement or realignment; or 
construction, enlargement or realign¬ 
ment of floodways, levees or dikes. Install- 
Ing alaiiclures or establishing vegetation 
to prevent erosion or flood damage. This 
practice shall not be approved if there 
is any likelihood that It wfll create an 
erosion or flood hazard to adjacent land 
or where its primary purpose is to bnng 
new Land into agricultural production. 

(14i GP-14 Diversion dams and 

spreader ditches or dikes to divert and 
spread water. Installing structures to 
permit beneficial use of runoff, to re¬ 
plenish groimd water supply or to pre¬ 
vent erosion. 

(16) OP-15 Rcorganidng irrigation 
systems. This practice must be carried 
out in accordance with a reorganization 
plan for an existing system to conserve 
water and prevent erosion, approved by 
the responsible technician. Federal cost 
sharing will not be allowed for cleaning 
ditches, or for structures primarily for 
the convenience of the producer, or for 
portable pipe. No federal cost sharing 
will be allowed for reorganizing an irri¬ 
gation system if the primary purpose of 
the reorganization is to bring addiflonai 
land under irrigation. 

(16> OP-l$ Irrigation land leveling. 
Reshaping the surface of land to planned 
grades for efficient use of irrigation water 
and to prevent erosion based on adeouate 
soil information. Federal cost sharing 
will not be allowed for floating or res¬ 
toration of grade. No federal cost shar¬ 
ing will be allowed for leveling land if 
the primary purpose of the leveling Is to 
bring Into agricultural production land 
which was not devoted to the production 
of cultivated crops or crops normally 
needed for hay or pasture. 

(17) GP-17 Constructing, enlarging, or 
scaling dams, pits or ponds for irrigation 
water. Installing, enlarging or sealing a 
reservoir to regulate or store an irriga¬ 
tion water supply necessary for the con¬ 
servation of soil and water resources. 
No federal cost sharing will be allowed 
for constructing or sealing dams. pits, 
or ponds, for the primary purpose to 
bring into agricultural production land 
which was not devoted to the production 
of cultivated crops or crops normally 
seeded for hay or pasture. 

(18) OP-IB Lining irrigation ditches, 
canals or laterals. Installing a permanent 
lining of impervious material in field 
ditches, canals or laterals that are prop¬ 
erly located or relocated and construct^ 
as a port of an existing irrigation sys¬ 
tem to prevent erosion and loss of water 
by seepage. 

(19) GP-J9 Wells, Constructing or 
deepening wells. Piunping equipment 
must be installed, except for artesian 
wells. Needed water storage and watering 
facilities must be provided. No federal 
cost sharing will be allowed for irrigation 
wells and wells constructed primarily for 
the use of headquarters or for pumping 
facUlUes. 

(20) OP-28 Developing sjyrings and 
seeps. Improving springs and seeps by 
excavating, enlarging, cleaning, Inter- 
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cepUng. capping, and providing collec¬ 
tion facilities. Nc^ed water storage and 
watering facilities must be provided. No 
federal cost sharing will be allowed for 
developing springs and seeps primarily 
for the use of headquarters. 

(21) OP-2J Construction, enlarging or 
sealing dams, pits or ponds. Installing or 
sealing a dam. pit or ix)nd. for impound¬ 
ment of water for purposes other than 
irrigation. 

(22) OP-22 Pipelines, Installing pipe¬ 
lines for conveyance of water for pur¬ 
poses other than Irrigation. Needed stor¬ 
age and watering f^Uities must be pro¬ 
vided. No federal cost sharing will be al¬ 
lowed for Installing pipelines primarily 
for the use of headquarters. 

(23) OP-23 Controlling competitive 
shrubs. Controlling undesirable competi¬ 
tive shrubs to permit growth of desirable 
vegetative cover on noncroplancL This 
practice shall not be approved on areas 
where It is determined that the control 
of oompeUUve shrubs will reduce the 
vegetative cover to such an extent as to 
induce erosion, unless followed by re¬ 
seeding or other approved erosion control 
measures, 

(24) GP-24 Pences, Installing needed 
permanent fences. No federal cost shar¬ 
ing will be allowed for outside boundary 
fences of an operating unit or to fence 
out a road. 

(25) GP-25 Critical area treatment. 
Establishing permanent vegetative cover 
such as adapts grasses or legumes, trees, 
shrubs, or vines by seeding, sodding, 
sprigging, planting seedlings, cuttings, or 
other means on sediment producing and 
eroding areas. Includes needed grading 
and shaping. 

(26) OP-28 Irrigation tailwater re¬ 
covery system. Installing facilities for 
cc^lectlng and storing Irrigation tailwater 
for reuse in the Irrigation distribution 
system and to reduce transporting of 
agrlciilture-related pollutants. Includes 
pickup ditches and sumps, pits or ponds. 
Cost sharing may be allowed for needed 
pipelines only If the recovery system is 
installed on an existing irrigation system. 
No federal cost sharing will be allowed 
for pumping eqtiipment or for chemical 
treatment equipment. 

(27) OP-27 Disposal lagoons. Oon- 
stnicUng an excavated pit, dam embank¬ 
ment. dike, levee or combination of these 
for disposal of animal wastes. No federal 
cost sharing will be allowed for pumping 
equipment or for chemical treatment 
equipment. 

(28) OP-28 Recreation land grading 
and shaping. Altering the surface of the 
land to meet the requirements of recrea¬ 
tion facilities. Needed protective cover 
must be established. 

(29) OP-29 Water storage facilities. 
Constructing storage and watering fa¬ 
cilities for purposes other than irrigation. 
Facilities must be needed, permanent and 
adequate for the intended use. No federal 
cost sharing will be allowed for con¬ 
structing storage and water facilities 
primarily for the use of headquarters. 

(30) OP-30 Catchment basins. Install¬ 
ing water collection facilities in areas 
where It Is Impractical to provide ade¬ 
quate water by other means, such as 
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pipelines, wells, ponds, or springs. Needed 
storage and watering facilities must be 
provided and permanent fences must be 
Installed to protect catchment basin. 

(31) GP-3I Shallow water areas. De¬ 
veloping shallow water areas suitable for 
waterfowl, fur bearers, and other wlld- 
Ufc. 

(32) OP-32 Holding ponds and tanks. 
Constructing or installing animal waste 
storage facilities such as holding ponds, 
pits, liquid manure tanks, collection ba¬ 
sins. bins, or similar facilities. Cost shar¬ 
ing may be authorized for permanently 
installed equipment needed as an inte¬ 
gral part of the system. No federal cost 
sharing will be allowed for portable 
pumps or for spreading equipment. 

(33) Special conservation practices. 
Consistent with the principles set forth 
in this program, any conservation prac¬ 
tice not included in this section which 
is needed to meet particular consen^ation 
problems in a designated county must be 
approved by the Administrator. Requests 
for approval must be made by the state 
conservationist and must Include his 
findings (i) that the conservation prob¬ 
lem exists on a substantial number of 
operating units In the designated county 
or counties, (ii) that the conservation 
practices listed in this program will not 
provide adequate treatment of the prob¬ 
lem, (ill) that the proposed conservation 
practice would not be performed to the 
extent needed without federal cost shar¬ 
ing, (iv) that the proposed conservation 
practice will provide the most enduring 
solution to the problem practicably at¬ 
tainable under existing circumstances, 
and (V) that the proposed conservation 
practice is one on which the offering of 
financial assistance is fully justified as 
being appropriate and In the public in¬ 
terest. Costs will not be shared under a 
special conservation practice for elements 
of performance for which cost sharing is 
specifically precluded by the wording of 
a similar conservation practice or else¬ 
where in this program. 

(b> State practice list. £:ach state con¬ 
servationist shall select the eligible con¬ 
servation practices for his state from the 
list in paragraph (a) of this section and 
set a maximum cost-share rate for each 
practice selected. The cost-share rate for 
carrying out any practice may not exceed 
80 percent 

(c> County practice list. A county prac¬ 
tice list shall be developed for each desig¬ 
nated county by the designated techni¬ 
cian in consultation with the county 
program committee. The practices are to 
be selected from the state list and only 
those which are needed in the county 
should be included The list shall Include 
a cost-share rate for each practice and 
the average cost or a specified maximum 
cost for each practice or identifiable unit 

<l) The cost-share rate for any prac¬ 
tice may not exceed, but may be lower 
than, the rate set in the state list. 

(2) Average costs and specified maxi¬ 
mum casts shall be determined from cost 
data collected on a continuing basts. 

(3) The county practice list is to be 
prepared for a 12-month period It roust 
be recommended by the designated tech- 
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nician and area conscryationist and ap* 
proved by the state conservationist or 
his designee not later than March 1 each 
year. Changes in any part may, however, 
be recommended and approved at any 
time. 

Sobpart Cost-Share Payments 
§ 631.12 Co»t-«hare paymenU. 

<a)(l) Cost^share payments shall be 
made at cost-share rates specified in the 
contract at the average cost or the 
actual cost not to exceed the average 
cost or specified maximum cost as set 
forth in the contract: Provided, That if 
the average cost or the specified maxi¬ 
mum cost applicable at the time of In¬ 
itial action to carry out the identifiable 
unit is less than the average cost or spe¬ 
cified maximum cost set forth in the 
contract, payment shall be made on the 
basis of such lower average cost or lower 
specified cost: Provided further. That 
whenever the approved average cost or 
specified maximum cost In effect at the 
time oT the initial action to carry out the 
identifiable unit is more than the average 
cost or specified maximum cost set out 
In the contract, payment may be made 
on the basis of the higher average cost or 
higher specified maximum cost. 

(2) A contract modification will be 
necessary if the higher costs result in a 
significant increase in the cost-share ob¬ 
ligation. Payment shall not be made 
until the modification reflecting the in¬ 
crease is approved. Cost-share payments 
for increased average costs or specified 
maximum costs which are not significant 
may be made without modification pro¬ 
vided funds are available. 

<b) Cost-share payments are made by 
8CS for carrying out klentifiable units 
and are conditioned upon approval by 
the district conservationist of the cer¬ 
tificate of performance and compliance. 
The county ASC committee certifies that 
cost-share pasrments to be made are not 
duplicates of payment made under 
U8DA programs administered by It. and 
determines the status of Indebtedness of 
producers shown on the county register 
of indebtedness. The district conserva¬ 
tionist may utilise the assistance of pri¬ 
vate. state and other federal agencies 
In discharging his responsibility for cer¬ 
tification of performance and com¬ 
pliance. 

<c) A producer is not eligible to re¬ 
ceive cost-share payments for an identi¬ 
fiable unit which was not carried out 
under OPCP. 

(d) No funds appropriated after 
June 30. 1971. for cost sharing under 
OPCP may be used to make production 
or other payments, to any pn^uccr who 
after such date harvests, or knowingly 
permits to be harvested for illegal use. 
maiihuana (Cannabis saliva) or other 
prohibited drug-producing plant on land 
owned or controlled by the producer. For 
the purpose of the regulations in this 
part, the following plants in addition to 
marihuana are prohibited: opium pop¬ 
ples (Papaver somnlfenim), coca bushes 
(Erythroxylum coca). cacti of the genus 
liophophra. and other drug-producing 
plants, the planting, growing, or har¬ 
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vesting of which is prohibited by federal 
or state law. 

$631.13 Cofiffcrvation materials or serv- 
ieea (Autliorlaations). 

(a) Conservation materials or services 
needed by producers to carry out their 
contracts will be obtained or contracted 
for by producers. In sharing the cost of 
carrying out eligible conservation prac¬ 
tices, the contract between the producer 
and the United States may provide that 
part or all of the federal cost share for 
an eligible conservation practice may be 
made to those who furnish conservation 
materials or services to the producer for 
use in carrying out the eligible conserva¬ 
tion practice, after the conservation ma¬ 
teria] or service has been purchased by 
the producer and supplied to him. This 
method may not be used if the producer 
signatory to the contract is Indebted to 
the United States as indicated by the reg. 
istcr of Indebtedness maintained in the 
office of the county ASC committee, ex¬ 
cept in those cases where the agency to 
which the debt Is owed waives its setoff 
rights in order to permit this method of 
cost sharing. 

(b) Federal cost shares will be made as 
provided in this section with the approval 
of the contracting officer, not in excess 
of the cost share attributable to the ma¬ 
terial or service used or not In excess of 
the cost share for all identifiable units as 
may be requested by the producer. 

(c) The producer signatory to the con¬ 
tract who purchases material or serv¬ 
ice as provided In this section will be re¬ 
lieved of responsibility for the material 
or service upon determination by the dis¬ 
trict conservationist that the material or 
sendee was used for the purpose for 
which it was purchased and that any 
other identifiable units on which the 
amount of the federal cost share toward 
the cost of the material or service was 
determined, have been carried out in ac¬ 
cordance with applicable program pro. 
visions. If the producer uses any mate¬ 
rial or service obtained under this sec¬ 
tion for any purpose other than for 
which it was purchased, he shall be in¬ 
debted to the United States. That part of 
the cost of the material or service used 
for other than the intended purpose shall 
be repaid to SCS or such amount wdll be 
withheld from the cost-share payments 
otherwise due the producer under the 
program. 

$ 631.14 MMtrriiilii and firr>icc»( defer* 
five; insfieetiofi and analyaia. 

(a) As a condition to making payments 
under authorizations, opportunity must 
be given to inspect materials or services 
and to take necessary samples: Pro¬ 
vided, however. That the Inspection and 
analysis controls exercised by state 
regulatory authorities may be consid¬ 
ered sufficient protection to the United 
States as to the quality standard of any 
materia] over which authority is exer¬ 
cised: Provided further. That this shall 
not deprive the United States of the op¬ 
portunity of taking additional samples 
nor shall it deprive the United States of 
the opportunity for making separate in¬ 
spections of materials in any case where 


such further action is necessary to ade¬ 
quately protect the interest of the United 
States. 

(b) Conservation material or servicr 
furnished to a producer to be cost shared 
shall be considered to be defective if it 
does not meet the quality standard speci¬ 
fied in the authorization. 

(c) Conservation material or service 
found defective as provided herein may 
be accepted by the producer and the cost- 
share payment may be made only If (1) 
the material or service will satisfactorily 
serve the purpose for which it was pro¬ 
cured. and (2) a deduction is made troni 
the cost-share payment equal to the dif¬ 
ference between the price of the con¬ 
servation material or service of the (qual¬ 
ity specified and the value of the ma¬ 
terial or service furnished to the pro¬ 
ducer. 

$631.13 PitymmU due p^mons wlio 
have died, dinappcarcd, or have been 
dcrlnrcd incompetent. 

(а) Death. If any person who Is other¬ 
wise eligible to receive a cost-share pay¬ 
ment dies before payment is reoelve<t. 
pa 5 an^nt may be made upon proper ap¬ 
plication therefor, without regard to 
claffhs of creditors other than the 
United States, in accordance with the 
following order of precedence: 

(1) To the administrator or executor 
of the deceased person's estate. 

<2) To the surviving spouse. If there 
is no administrator or executor and none 
is expected to be appointed, or if an ad- 
minL^rator or executor was appointoi 
but the administration of the estate is 
closed <i) prior to application by the ad¬ 
ministrator or executor for such pay¬ 
ment. or (ID prior to the time when a 
check, draft or certificate issued for such 
payment to the administrator or execu¬ 
tor Is negotiated or used. 

(3) If there is no surviving spouse, to 
the children of the deceased person in 
equal shares. C^hildren of a deceased 
child of a deceased person shall be en¬ 
titled to their parent's share of the pay¬ 
ment. share and share alike. If there are 
no surviving children of a deceased child 
of the deceased person, the share of a 
pa 3 nnent which otherwise would have 
bc^ made to the child 6f the deceased 
person shall be divided equally amontr 
the surviving children of the deceased 
person and the estate of any deceased 
child If there arc surviving direct de¬ 
scendants. 

(4) If there is no surviving spouse and 
no direct descendant, pasunent shall be 
made to the father and mother of the 
deceased person In equal shares, or the 
whole thereof to the surviving father or 
mother. 

(б) If there is no surviving spouse, no 
direct descendant and no surviving par¬ 
ent paiunent shall be made to the broth¬ 
ers and sisters of the deceased person in 
equal shares. Children of a deceased 
brother or sister shall be entitled to their 
parent's share of the cost-share payment , 
share and share alike. If there are no 
surviving direct descendants of the de¬ 
ceased brother or sister of the deceased 
person, the share of the payment which 
otherwise would have been made to a 
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brother or sifter shall be dlrlded equally 
amonc the survlvliif brothers and sisters 
of the deceased person and the estates 
of any deceased brothers or sisters if 
there are surviving direct descendants. 

(6> If there Is no surviving spouse, di¬ 
rect descendant, parent, or brothers or 
{Sisters or their descendants, the payment 
shall be made to the helrs-at-law in ac¬ 
cordance with the law of the state of 
domicile of the deceased person. Any per¬ 
son entitled to payment under the above 
order of precedence who Is a minor, pay¬ 
ment of his share shall be made to his 
legal guardian, but if no legal guardian 
has been appointed, payment shall be 
made to his natural guardian or custo¬ 
dian for his benefit, unless the minor's 
xhare of the payment exceeds $1,000, In 
which event payment shall be made only 
to his legal guardian. Any cost-share 
payment which the deceased person could 
have received may be made jointly to the 
persons found to be entitled to payrment 
of shares thereof under this section. A 
separate check may be issued to each 
person entitled to share in the payment 

(b) Disappearance. (DA person shall 
be considered to have disappeared if he 
has been missing for a period of more 
than 3 months, a diligent search Ims 
failed to reveal his whereabouts, and the 
person has not communicated during 
such period with other persons who 
^^*ould be expected to have heard from 
him. Evidence of disappearance must be 
presented to the state conservationist In 
the form of a statement executed by the 
(x^rson making the application for pay¬ 
ment^ setting forth the above facts, and 
must be substantiated by a statement 
from a disinterested person who was well 
acquainted with the person who has dis¬ 
appeared. 

(2> In case any person otherwise 
eligible to receive a cost-share payment 
iiisappean before receiving payment^ 
payment may be made upon proper ap- 
pUcatloa therefor, without regard to 
claims of creditors other than the United 
States, to one of the following in the 
order mentioned: 

(1) The conservator or liquidator ot 
his estate, if one be duly appointe<l 

(U) The spouse. 

(ill) An adult son or daughter or 
i;randchlld for the benefit of his estate. 

<lv) The mother or father for the ben¬ 
efit of his estate. 

(V) An adult brother or sister for the 
benefit of his estate. 

(vl> A person as msy be authorized 
under state law to receive payment for 
the benefit of his estate. 

<c> Incompetenep. If any person who 
is otherwise eUgible to receive a cost¬ 
er© payment is adjudged Incompetent 
by a court or cx)inpetent jurisdiction be¬ 
fore payment Is received, payment may 
^ made upon proper appUcaUon there¬ 
for, without regard to claims of creditors 
other than the United SUtes. to the 
^u^^rfilan or committee legally apswinted. 
iTtyment of not more than $1,000 may be 
WAde without regard to claims of credl- 
w other than the United SUtes, to one 
of the following in the order mentioned 
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for the benefit of the incompetent per¬ 
son; 

(1) The spouse. 

(3) An adult son, daughter, or grand- 
chfld. 

(3) The father or mother. 

(4) An adult brother or sister. 

(5) A person as may be authorized un¬ 
der sUte law to receive payment for the 
incomx>etent. 

(d) In case any person entitled to ap¬ 
ply for a cost-share payment pursuant 
to the provisions of this section, dies, dis¬ 
appears, or is adjudged incompetent, as 
the case may be. after he has applied 
for payment but before payment is re¬ 
ceived, pa 3 rment may be made upon 
proper application therefor, without re¬ 
gard to claims of creditors other than 
the United SUtes, to the person next 
entitled thereto In accordance with the 
order of precedence set forth herein. 

<e) Definitions. As used in this section, 
the term ‘‘person'^ when relating to one 
who dies, disappears, or becomes incom¬ 
petent, prior to receiving payment, means 
an individual producer who Is due a cost- 
share payment pursuant to these regiila- 
tlons. ‘'Children** shall include legally 
adopted children who shall be entitled 
to share in any cost-share payment In 
the same maimer and to the same extent 
as legitimate children of natural par¬ 
ents. *'Brother** or "sister,** when relat¬ 
ing to one who. pursuant to the regu¬ 
lations, is eligible to apply for a cost- 
share payment which is due a person 
who dies, disappears, or becomes incom¬ 
petent prior to the receipt of such pay¬ 
ment. shall include brothers and sisters 
of the half blood who shall be consid¬ 
ered the same as brothers and sisters 
of the whole blood. •‘Payment** means 
issuance of a check by the U.8. Treasury 
Disbursing Officer pursuant to these reg¬ 
ulations. (7 UJ5.C. 1385) 

§ 631.16 Manm^r nnci Uine of eo«t-»ltar« 
paymenU. 

Cost-share pnymenis shall be made to 
the producer after he has carried out an 
identifiable unit of his plan of opera¬ 
tions and arrangements therefor shill be 
made by the 8CS sUte office. Payments 
shall be made as soon as practicable after 
the identifiable unit is carried out and 
the extent of performance has been es- 
Ublishcd. It is the responsibility of the 
producer eligible for cost-. 5 hare pay¬ 
ments to establish his claim for pay¬ 
ments. Cost-share payments for identifi¬ 
able units carried out under the program 
will be made only upon application su^ 
mitted to the district conservationist 
Application shall be filed by June 30 of 
the year following the calendar year in 
which the Identifiable unit was carried 
out except that with respect to any ap¬ 
plication filed after that date the state 
conservationist may authorize cost-share 
pasonents to be made If in his judgment 
such action is warranted by the circum¬ 
stances of the parUctUar case. Applica¬ 
tions for C06t-share payments shall 
specify the proportion of each producer’s 
contribution to the carrying out of each 
Identifiable unit Payments will be made 
for the idenunable units carried out in 
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the year as shown on the time schedule 
of land use and treatment unless other¬ 
wise provided for by modification of the 
contract 

f 631.17 DivUton of ''oiS>«liare paynicntu 
bHwrcn producers •ign«tory to a 
contract. 

The federal cost share attributable to 
the use of conservation materials or serv¬ 
ices shall be credited to the producer to 
whom the authorization for purchase of 
matcsials or services is furnished. The 
remainder of the cost share shall be 
credited to the producer who carried out 
the remainder of the identifiable unit 
for which the cost share is earned. If 
more than one producer contributed to 
carrying out of an identifiable unit, the 
cost-share payment shall be divided 
among the producers in proportion to 
the extent which they contributed to the 
identifiable unit as set forth in the ap¬ 
proved application for cost-share pay¬ 
ments. The furnishing of land or the 
right to use water will not be considered 
as a contribution for carrying out any 
identifiable unit 

Subpsrt C— Miscellaneous 

S 631.18 Truttifer of oprmting ujiit»— 
cxittiiig rontrarU, 

Operating units shall be considered 
transferred and the contracts shall be 
modified under the following conditions: 

(a) Two or more operating units as 
made up at the time a contract is entered 
into arc later combined. 

<b) One operating unit os made up 
at the time the contract is entered Into 
is later divided Into two or more operat¬ 
ing units. 

§ 631.19 Ifirnliliabir nniln rarried nal 
%*ith «Utc or Fcdrrol aid. 

For the purpose of computing federal 
cost shares, the extent of any identifiable 
unit carried out shall be reduced by the 
percentage of the total cost furnished 
by a state or subdivision thereof, or fed¬ 
eral agency, for the items on which costs 
ore shared. 

§ 631.20 Surcc«Hir»Jn*iiilcrcai. 

(a) If during the contract period all 
or a part of the right and Interest of any 
producer signatory to the contract in the 
operating unit is transferred by sale or 
otherwise, the contract shall terminate 
as to such producer with respect to the 
acreage which has been Uansferred. *rhe 
producer whose right and Interest is 
transferred shall forfeit all rights to fur¬ 
ther cost-share payments made to him 
under the contract with respect to the 
acreage which has been transferred and 
all cost-share payments made to him un¬ 
der the contract shaD be refunded with 
respect to such acreage unless the trans¬ 
feree who acquires the right and interest 
Is or becomes a party to a contract which 
assumes aU obligations of the producer. 

(b) The contract shall remain In full 
force and eilect In accordance with the 
original terms and conditions of the con¬ 
tract with respect to the right and In¬ 
terest remaining In the producer. The 
contract shall be modified to reflect the 
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changes brought about by any transfer. 
If the necessary modifications cannot be 
agreed to with the contracting ol&cer« 
the producer shall refund all cost-share 
payments made to him with respect to 
his remaining right and interest In the 
operating unit. If this refund is made, 
the producer will have no further rights 
or obligations under the contract 

(c> Except as this section may require 
otherwise, the transfer of all or part of 
the operating unit by any producer signa¬ 
tory to the contract shall not affect the 
rights and obligations of all other pro¬ 
ducers signatory to the contract. 

9 63K21 Pooling arrangeiumtA. 

Producers in any local area may, with 
Uio prior approval of the contracting 
oflicer, enter two or more operating units 
jointly in the program Lf a plan of op¬ 
erations satisfactory to the district con¬ 
servationist is developed that would re¬ 
sult in a better land use and treatment 
program for the operating units through 
such joint participation than would be 
obtained through individual operating 
unit participation. 

§ 631.22 ActioiM that tend to defeat the 
purpoAea of a rontraci. 

(a) A producer who knowingly or 
negligently destroys or breaks up a con¬ 
servation practice in the plan of opera¬ 
tions. unless prior approval In writing Is 
given by the contracting officer, shall be 
in violation of his contract 

<b) Adoption of any practice by a pro¬ 
ducer on an operatl^ unit during the 
life of the contract which tends to de¬ 
feat the program purpose shall oou- 
stitute a violation of the contract 

§ 631»23 Appeal*. 

(a) Prior to execution of contract. Any 
producer may request the contracting 
officer or the district conservationist to 
reconsider, prior to the execution of the 
contract by the producer, any determi¬ 
nation made by him which would affect 
the contract except this may not Include 
development of eligible conservation 
practices, cost-share rates and average 
costs. 

(1) Requests for reconsideration shall 
be in writing axui shall be filed within 
15 days after receiving written notice 
of the determination. It shall be con¬ 
sidered that a producer has received 
notice of the determination if a letter, 
form or other document which discloses 
such determination has been mailed or 
delivered to him. The contracUng officer 
or the district conservationist shall 
notify the producer of his decision in 
writing within IS days after the filing 
of the written request for reconsidera¬ 
tion. 

(2) If the producer is dissatisfied with 
the decision of the contracting officer or 
tho district conservationist, he may 
within 15 days after receiving written 
notice of the decision, file a written ap¬ 
peal with the state conservationist The 
oontracUng officer or district conserva¬ 
tionist may submit statements or briefs, 
including a review of the case, to the 
state conservationist The state con¬ 
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servationist shall notify the producer of 
his decision In writing within 30 days 
after filing of the appeal. 

(3) If the producer fails to request re¬ 
consideration of a determination by the 
contracting officer or district conserva¬ 
tionist. or falls to appeal from a decision 
of the contracting officer or the district 
conservationist within the 15-day pe¬ 
riod. the determination or deciskm of the 
contracting officer or the district conser¬ 
vationist shall be final. 

<b) A/ter execution of contract. Any 
dispute concerning a question of fact 
arising under a contract, except contract 
violations, which is not disposed of by 
written agreement after a reasonable 
time shall be referred to the state con¬ 
servationist for a deciskm. 

< 1) The state conservationist shall no¬ 
tify the producer in writing that the mat¬ 
ter will be considered on a date specified 
in the notice, which shall be not less than 
30 days subsequent to receiving the no¬ 
tice. If the pi^ucer files a request for 
such an opportunity within 16 da 3 r 5 from 
receiving such notice, he will be afforded 
the opportunity to appear and present 
his views orally and to offer relevant evi¬ 
dence in support of his position. If the 
producer does not request an opportunity 
to appear and to present relevant evi¬ 
dence. the state conservationist shall 
promptly proceed to consider the mat¬ 
ter on the basis of such information as 
may be avaiJable to him. Including state¬ 
ments or briefs of the authorised repre¬ 
sentatives of the Administrator whose 
actions are in dispute. The state conser¬ 
vationist shall notify the producer of 
his decision In writing by mailing or de¬ 
livery of the deebdoa. 

(2) Any producer adversely affected 
may appeal to the Administrator from a 
decision of the state conservationist. A 
producer who wishes to take such action 
must file his appeal and any briefs or 
statements in the office of the Adminis¬ 
trator within 30 dajrs from receiving no¬ 
tice of the decision of the state conserva¬ 
tionist. The state conservationist may 
file a brief or statement in the office of 
the Administrator within 15 days after 
the producer's brief or statement is re¬ 
ceived there. Such an appeal shall be 
limited to the Issues or disputes and rec¬ 
ords before the state conservationist. The 
state eonficrvationist shall submit the 
record before him. which will include his 
decision, to the Administrator. The Ad¬ 
ministrator upon receipt of the record, 
will make a decision from which there 
Shan be no further appeal in the UJB. 
Department of Agriculture <USDA). The 
producer shall be notified of this decision 
in writing. 

(c) Fllmo 0 /documents. Whenever the 
regulations in this section require the fil¬ 
ing of a document. It Is considered filed 
when received in the office of the indi¬ 
vidual concerned. 

6 631»24 Contr»rt vkitatlom. 

(a) Contract to be terminated. The 
producer shall agree by signing a con¬ 
tract to forfeit ell rights to further cost- 
share payments under the contract and 
to refund all cost-share pa>ancnt8 re¬ 


ceived thereunder, if the Administrator 
determines that there has been a viola¬ 
tion of the contract during the time 
the producer has control of the oper¬ 
ating unit and that the violation is of 
such a nature as to warrant termination 
of the contract The producer who signs 
the contract will be obligated to refund 
all cost-share payments and all cost 
shares paid under authorization. 

<b) Contract not terminated. The pro¬ 
ducer shall agree by signing a contract 
to make refunds of cost-share payment 
received under the contract or to accept 
payment adjustments in the contract, if 
the Administrator determines that there 
has been a violition of the contract dur¬ 
ing the time the producer has control of 
the operating unit and that such viola¬ 
tion H of such a nature as not to war¬ 
rant termination of the contract. Pay¬ 
ment adjustments may Include decreas¬ 
ing the rate of a cost share or deleting 
from the contract a cost-share com¬ 
mitment or withholding cost-share pay¬ 
ments earned but not i>aid. The producer 
who signs the contract will be obligated 
to refund cost-share payments and cost 
shares paid under authorizations. 

9 631.25 Contract violationa proccdurr. 

This section prescribes the regulations 
for determining whether WoUUon of a 
contract has occurred and for the effect 
and result of such violation. The Admin¬ 
istrator reserves the right upon notice 
to modify, amend, revise, or supplemeni 
any of the provisions of this section at 
any time; Provided, That such action 
shall not adversely affect any pr^ucer If 
a determination has been made and the 
producer has been officially notified 
thereof before such action Is taken No 
cost-share pa 3 rment shall be made pend¬ 
ing the decision as to whether a con¬ 
tract violation has occurred. 

(a) Determination by contracting of* 
Acer, IS the contracting officer receives 
information indicating that violation of 
a contract may have occurred but dieter- 
mines. without the issuance of a notice 
with the approval of the state conserva¬ 
tionist. that no violation has occurred, or 
that the violation does not call for any 
such forfeiture, refund, pavment adjust¬ 
ment. no further action shall be taken. 
If all of the producers subject to a for¬ 
feiture. refund, payment a^ustment, or 
termination agree In writing to accept 
such forfeitures, refund, payment adjust¬ 
ment or termination, no further proceed¬ 
ing shall be andert;\ken. Hie contract liu 
officer and the state conservationist shall 
give approval to this am'eement. The 
agreement shall specify what occurs to 
the contract 

(b) Notice of alleged violation. If the 
state conservationist beMcves. on Infor¬ 
mation submitted by the contracting of¬ 
ficer or otherwise, that a violation of a 
contract has occurred which would call 
for a forfeiture, refund, pa 3 mient adjust¬ 
ment or termination, written notice 
thereof, on a form prescribed by the Ad¬ 
ministrator shall be given to each pro¬ 
ducer signatory to the contract 

(1) Notice to a producer may be shown 

by (1) a written statement by an author¬ 
ised representative of the Administrator 
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that the notice was perscmally delivered 
to the producer; iii) a written statement 
by a producer aclcnowledging receipt of 
the notice; and (ill) a post oiBce return 
receipt showing that the notice was de¬ 
livered at the last address of the pro¬ 
ducer or showing that the notice could 
not be delivered to the producer at his 
last address because he had moved with¬ 
out a forwarding address, or because the 
producer refused to accept delivery at 
his last address, or because the last ad¬ 
dress does not exist. A producer under 
this section will be considered to have 
received the notice at the time of per¬ 
sonal receipt, at the time of the delivery 
of a register^ or certified letter, or at 
the time of the reUim of an undelivered 
registered or certified letter. 

(2) The notice shall set forth the na¬ 
ture of the alleged violation and shall 
inform the producer that he will be given 
an opportunity to appear at a hearing 
before a person designated by the stale 
conservationist to conduct a hearing if 
he liles a written request for such hear¬ 
ing in the SCS field office not later than 
30 days after the time be received the 
notice. The producer shall be notified in 
writing by the hearing officer of the time, 
date, and place set for the hearing. When 
practicable, the hearing will be hdd in 
Uie designated county where the operat¬ 
ing unit is regarded as being located. If 
the prodticer does not file written request 
for a hearing, or does not appear at the 
appointed time or is not rep r e sen ted at a 
hearing so requested, he shall have no 
further right to a hearing before a hear¬ 
ing officer. However, a hearing officer al¬ 
ready appointed may in his discretion, 
permit such produced to appear before 
him. A request filed by any producer 
with the 808 field office shall be con- 
ridered to be the request of all producers 
^^ignatory to the contract. 

(c) Hearina, The hearing before the 
hearing officer shall be held at the time 
and place and on the date set forth in 
the notice of the hearing to the pro¬ 
ducer. The hearing shall be conducted 
In the manner considered most likely to 
obtain the facts relevant to the allegi^ 
violation. The hearing officer shall have 
full authority to confine the presentation 
of facts and evidence to pertinent mat¬ 
ters and to exclude irrelevant, imma¬ 
terial or unduly repetitious evidence, in¬ 
formation or questions. In so doing, the 
hearing officer shall not be bound by 
the strict rules of evidence as required 
In courts of law. Witnesses may ^ sworn 
at the discretion of the hearing officer. 
The hearing shall be public. 

< 1) The producer, or his representative. 
At the hearing shall be ^ven a full 
opportunity to present facts and infor¬ 
mation relevant to the alleged violation 
gnd may present oral or documentary 
evidence. Statements and evidence may 
be .submitted at the hearing by the 
United States. Individuals not other¬ 
wise represented at the bearing to give 
lufonnauon or evidence may. In the dls- 
creUan of the hearing officer, be re¬ 
quested or permitted to give informa¬ 
tion or evidence. The hearing officer, in 
his disorction. may permit witnesses to 


be cross-examined. Including those in¬ 
dividuals called by him. 

(2> The hearing officer shall provide 
for the making of a record at the hear¬ 
ing as wUl enable him to make a sum¬ 
mary of the testimony received at the 
hearing if the pnKfu:^ and the state 
conservationist agree. If the state con- 
aervationist feels that the nature of the 
case is such as to make a transcript de¬ 
sirable or if the producer requests such 
a transcript a reasonable period prior to 
the time that the hearing begins, a tran¬ 
script of the hearing :JiaIl be made. If a 
transcript is desired only by a producer, 
he will be required to provide for its 
preparation and for the payment of ex¬ 
pense thereof. If a transcript is desired 
by both the state conservationist and the 
producer, the producer wUl be required 
U> pay only the expense of a copy of 
the transcript. The remainder of the ex¬ 
pense will be paid by the United 8tates. 

(3) If. at the time scheduled for the 
hearing, the producer Is absent and no 
appearance is made on his behalf, the 
hearing officer shall, after a lapse of such 
a period of time as he may consider 
proper and reasonable, close the hearing, 
or may, in his discretion, accept infor¬ 
mation and evidence submitted by others 
present for the hearing. 

(4) In every case where a producer Is 
sent a notice of an alleged violation pur¬ 
suant to paragraph <b) of this section, 
except where the producer agrees to the 
forfeiture, refund. pa 3 rment adjustment 
or termination as provided in paragraph 
(a> of this section, the hearing officer 
shall furnish the state oonservatlonlst 
with a written report setting forth his 
findings, conclusions, and recommenda¬ 
tions. The report shall Include the sum¬ 
mary of testimony or transcript made of 
any hearing before the heaHng officer 
and all other information which would 
be of aid to the state conservationist in 
reaching his determination. 

Cd) Determination by state conserve^ 
Uonist, The state conservationist shall 
make a determination on the basis of 
the hearing officer's report, recommen¬ 
dation of the 8WCD b^rd. If any, and 
any other information available to him 
as to whether a violation of the contract 
has occurred, and in accordance with the 
provisions of this section, the amount 
of the forfeiture, refund, or XMiyment ad¬ 
justment The determination of the state 
conservationist shall specifically state 
whether the violation is of such a nature 
as to warrant termination of the con¬ 
tract or that tlie violation does not war¬ 
rant termination of the contract. Each 
producer who signed the contract shall 
be notified in writing of the determina¬ 
tion reached by the state conservation¬ 
ist. The state oonservationist may au¬ 
thorize or reqtdre the reopening of any 
hearing before a hearing officer for any 
reason at any time prior to his deter¬ 
mination. 

Ce) Appeal to the Administrator, Any 
producer adversely affected by a deter¬ 
mination of the state conservationist 
shall have the right of appeal to the Ad¬ 
ministrator. A producer who wishes to 
appeal to the Administrator must file his 
appeal in the office of the Administrator. 


This appeal and any briefs or statements 
must be received within 30 days after the 
producer has received notice of the de¬ 
termination of the state conservationist. 
The state conservationist may file a brief 
or statement in the office of the Adminis¬ 
trator within 15 days after the producer’s 
brief or statement is received there. The 
appeal shall be limited to the records and 
the issues made before the state conser¬ 
vationist which records shall be sub¬ 
mitted to the Administrator by the state 
conservationist. The Administrator will 
make his decision from which there shall 
be no further appeal In the USDA, The 
decision will be based upon the record 
before him and the teues presented by 
the appeal and the producer shall be 
notified In writing. 

Cl) If the determination or decision Is 
that Che violation is of such a nature as 
to warrant termination of the contract, 
the determination or decision shall state 
that the contract is terminated and that 
all lights to further cost-share payments 
or grants under the contract are forfeited 
and that all cost-share payments re¬ 
ceived under the contracts shall be re¬ 
funded. The deterxnlnation or decision 
win state the amount of the refund and 
how payment may be accomplished. 

(2) If the determination or decision Is 
that the violation la of such a nature ns 
not to warrant termination of the con¬ 
tract. the producer may be required to 
make a refund of cost-share payments 
or to accept payment adjustments. The 
determination or decision shall state the 
extent of refunds of cost-share paionents 
or payment adjustments. In arriving at 
the extent of a refund of cost-share pay¬ 
ments or payment adjustments under 
this section there will be considered <l) 
the extent of the violation. (11> whether 
the violation was deliberate or the result 
of negligence or was due to circumstances 
beyond the control of the producer, (IU» 
the effect on the program if no refund or 
payment adjustment is required. (Iv) the 
extent to which the producer benefited 
by the violation. (v> the effect of the 
violation on the contract as a whole, and 
<vi) other pertinent considerations in¬ 
cluding the appropriateness and reason¬ 
ableness of the r^und or payment ad¬ 
justment 

§ 631.26 AiMSgnmmtA. 

Assignments by any producer who may 
be entitled to any co^-slmre pa 3 rment 
under the program are prohibited un¬ 
less made in accordance with the pro¬ 
visions of section 203. Title 31, UH.C.. 
and any amendments thereto, and sec¬ 
tion 15, Title 41, U.8.C., and any amend¬ 
ments thereto. 

6 631,27 CcMt-«luirr pn^mentn imiI »ob* 
jert to cUim. 

Any cost-share payment, or portion 
thereof, due any producers hereunder 
shall be determined and allowed with¬ 
out deduction of claims for advances (ex¬ 
cept as provided in | 331.26 of this sub¬ 
part and except for indebtedness to the 
United States subject to setoff); and 
without regard to any edaim or ijAn 
against any crop, or proceeds thereof. In 
favor of the owner of the operating unit 
or any other creditor. 
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§ 631^8 Filing of false rlatsit. 

So producer shall file a claim for a 
cost-share payment to which he knows 
he is not entitled under the provisions of 
the program, including claim for a cost- 
share payment for practices not carried 
out or for eligible conservation practices 
carried out in such a manner that they 
do not meet the required specifications 
therefor, and the fillip of any such claim 
shall constitute a violation of the con¬ 
tract. 

§631^9 SetofTo. 

If any producer to whom compensa¬ 
tion is payable under the program is in¬ 
debted to U8DA. or any agency thereof. 
Including the Commodity Credit Corpo¬ 
ration and Federal Crop Insurance Cor¬ 
poration. or is indebted to any other 
agency of the United States, and such 
indebtedness to another agency is listed 
on the county register of indebtedness 
maintained in the office of the coimty 
A3C committee, the compensation due 
the producer shall be set olT against the 
Indebtedness. Indebtedness owing to 
USDA. or any agency thereof, shall be 
given first consideration. Setoffs made 
pursuant to this section shall not deprive 
the producer of any right to contest the 
Justness of the indebtedness involved 
either by administrative appeal or by 
legal action. 

S 631.30 Compliance with regulatory 
nicaiKurea. 

Producers who carry out conservation 
practices shall be responsible for obtain¬ 
ing the authorities, lights, easemefits or 
other approvals necessary to the carry¬ 
ing out and maintenance of the conser¬ 
vation practices in keeping with applica¬ 
ble laws and regulations. Producers shall 
save the United States harmless from 
any infringements upon the rights of 
others or from any failure to comply with 
applicable laws or regulations. 

g 631.31 of authorixatioua. 

No producer shall knowingly use an 
auUiorizatlon Issued to him for obtain¬ 
ing conservation materish or services 
for a purpose other than for which it was 
Issued and the misuse of the authoriza¬ 
tion shall constitute a contract violation. 

§ 631.32 AccfsM to operating unit and 
program rrcortla. 

Any authorized SCS representative 
shall have the right to enter an operat¬ 
ing unit and to examine any program 
records for the purpose of ascertaining 
the accuracy of any representations 
made in a contract or leading up to a 
contract, and performance of the terms 
and conditions of the contract. It shall 
Include the right to measure acreages, 
render technical assistance, and to in¬ 
spect any work undertaken under the 
contract. 

g 631.33 Stale rofuriwalioviial approval 
of dralgnated county program dctcr- 
rainaC»oo». 

The state conservationist, upon his 
own InltUUve. may revise or require 
revision of any determination made by 
the contracting officer or the district con¬ 


servationist in connection with the pro¬ 
gram except that the* *state conserva¬ 
tionist may not make a revision of any 
executed contract other than as may 
specifically be authorized herein. 

8 631.3^1 FfTrrt on acreage alloltiteni and 
marketing quota progranu. 

(a) The acreage on any operating unit 
which is diverted from the production of 
any commodity subject to acreage allot¬ 
ments or marketing quotas in order to 
carry out any contract entered into un¬ 
der this program is preserved so long as 
the producer maintains the diverted land 
In grass. 

(b) In applying the provisions of para¬ 
graph C6) of Pub. L. 74. 77th Congress 
<7 U.S.C. 1340(6). and secUon 326(b) of 
the Agricultural Adjustment Act of 1938. 
as amended (7 U.B.C. 1326(b) >• relating 
to reduction of the storage amount of 
wheat, the acreage on any operating unit 
which is diverted from the production of 
wheat In order to carry out a contract 
shall be regarded as wheat acreage on 
the operating unit. 

(FR Doc .75-31088 Filed 11-17-75; 8:45 am] 


Title 9—Animals and Animal Products 

CHAPTER 1—ANIMAL AND PLANT HEALTH 

INSPECTION SERVICE, DEPARTMENT 

OF AGRICULTURE 

PART 112—PACKAGING AND LABELING 
PART 113— STANDARD REQUIREMENTS 
Miscellaneous Amendments 

• Purpose. To recodify a standard test 
procedure for daiiflcatlon of references to 
its use and correct an oversight In a pre¬ 
vious docket. • 

On August 4,1975, there was published 
In the Federal Register (FR Docket 49- 
32753) a notice of proposed rulemaking 
which Included amendments to 4 113.6 
(a). On October 2.1979. this proposal was 
printed In final form in the Federal 
Register (FR Doc. 40-45419). The words 

**or Imported into the United States** 
were Inadvertently deleted. These 
amendments correct this oversight. 

On September 10.1975, there was pub¬ 
lished in the Federal Register (FR 
Docket 40-41995) a revision of 1112.7(f) 
(l)(i). Reference was made to (f)(i> 
Instead of (f> (1) (1). These amendments 
clarify the intent of the amendments. 

The cat safety test prescribed In 
i 113.139(d) (1) has been found useful 
in testing other products recommended 
for use in cats. In keeping with Uie pol¬ 
icy of grouping such tests under a gen¬ 
eral lieading of **Standard Procedures.” 
these amendments recodify this test in 
1113.39. f il3.139(d)(i) is further 
amended by revising it to include a ref¬ 
erence to the test in 4 113.39. Each word 
In the heading of 4 113.139 is to be capi¬ 
talised. 

1. SecUon 112.7 is amended by revising 
paragraph (X)(l)(l) to read: 

§ 112.7 Special atidilional rr«|uirrtiienta. 

• • • • • 

(f) • • • 

(I) Cloitridium chauvoel and/'or Clos¬ 
tridium stpticum. “Calves vaccinated 


under 3 months of age should be revac- 
clnated at weaning or 4 to 6 months of 
age.” 

, (1) If in comblnaUon with Pasteurella 

Haeiaal>'tlca Bacterin or Pasteurella 
Multocida Bacterin or both, revaccina¬ 
tion at 2 to 4 weeks shall be recom¬ 
mended: except that, the revacclnaUon 
rccommendaUon may be limited to the 
Pasteurella DracUonCs) if a single dose 
for the other fractions has been estab¬ 
lished as sufficient for primary immuni¬ 
sation. 


2. SecUon 113.6 is amended by revis- 
iDg paragraph (a) to read: 

S 113.6 VctcHnaiy Acrricea tc»ting. 

• • • • • 

(a) The Deputy Administrator Is au¬ 
thorized to cause a biological product, 
manufactured in the United States or 
Imported into the United States, to be 
examined and tested for purity, safety, 
potency, or efficacy: in which case, the 
licensee or permittee shall withhold 
such product from the market unUI a 
determinaUon has been made. 


3. Part 113 is amended by adding a 
new 4 113.39 to read: 

§ 113.39 CmI ftafety leal. 

*rhe cat safety test provided In this 
section shall be conducted when pre¬ 
scribed In a Standard Requirements or 
in the filed OuUlne of Production for a 
product. 

(a) Each of two healthy cats shall be 
injected with 10 cat doses by the method 
recommended on the labels and the oats 
observed each day for 14 days. 

(b) If unfavorable reacUons attribut¬ 
able to the biological product occur dur¬ 
ing the observaUon period, the serial is 
unsatisfactory. If unfavorable reacUons 
occur which are not attributable to the 
product, the test shall be declared incon¬ 
clusive and repeated; Provided, That, if 
not repeated, the serial shall be unsatis¬ 
factory. 

4. SecUon 113.139 is amended by revis¬ 
ing paragraph (d) (I) to read: 

8 113.139 Feline Panlcukopeitia Vac¬ 
cine. 

• t • • • 

(d> • • • 

(1) Safety Test. The mouse safety test 
prescribed in 4 113.33<a) and the cat 
safety test prescribed in 1113.39 shall be 
conducted. 

• • • • • 

(37 8tat. 832 033; 21 151-158) 

These amendments make adminlstra- 
Uve changes to conform with the estab¬ 
lished policy of grouping tests used for 
more than one product under the head¬ 
ing of Standard Procedures. They also 
correct an error made In previously pub¬ 
lished regulations. In order to be of max¬ 
imum benefit, they must be made elec¬ 
tive immediately. 

Accordingly, under the admlnistraUve 
procedure provisions in 5 U.8.C. 553. It is 
found upon good cause that noUce and 
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other public procedure concerning these 
amendments are Impracticable and un¬ 
necessary. and good caxise Is found for 
making these amendments effective less 
than 30 days after publication In the 
Fsdsial Rbcistcb. 

The foregoing amendments shall be¬ 
come effective upon issuance. 

Done at Washington. D.C., this 12th 
day of November 1975. 

Puxax A. Ckaloux. 

Acting Deputy Administrator, 
Veterinary Services, Animal 
and Plant Health Inspection 
Service. 

IFB DOC.7S-31079 Filed ll-17-76;8:45 sro| 


Title 10—Energy 

CHAPTER 1—NUCLEAR REGULATORY 
COMMISSION 

PART 2—RULES OF PRACTICE 

Atomic Safety and Licensing Boaid 
Alternates 

In P.R. Doc. 75-30093 appearing at 
page 51955 In FSociul Rccxstei of No¬ 
vember 7, 1975, paragraph (c) of f 2.704 
appealing on page 51996 Is corrected In 
the thirteenth line of that paragraph by 
adding the word. **Appeal*'. immediately 
following the words. **Safety and Ucens- 
Ing**, and Immediately before the word. 
•'Board**. 

(SdO. 161. Pub. L. 85-703. 88 8tat. 948: Sec. 
901. Pub. L. 93-438. 88 StaL 1243 (42 VAjC, 
2201. 5841)). 


Dated this 12th day of November. 1975 
at Washington. D.C. 

For the Nuclear Regulatory Commis¬ 
sion. 

Samuel J. Chilk. 
Secretary of the Commission. 
|PR Doo.75-31121 Filed ll-17-78;8:46 am) 


Title 12—Banks and Banking 
CHAPTER II—FEDERAL RESERVE SYSTEM 
|IUg.T| 

PART 220—CREDIT BY BROKERS AND 
DEALERS 

Arranging for Credit by a Broker or Dealer 

On June 2. 1975, the Board of Gover¬ 
nors published for comment in the Fxd- 
eroi Rscister (40 FR 23768) a proposed 
amendment to § 220.7(a) of Regulation 
T which would relax the present rule 
that generally prohibits a broker or deal¬ 
er from arranging credit unless it is the 
kind of credit a broker or dealer cm 
extend. 

The comments received were all fav¬ 
orable although many suggested barg¬ 
ing the scope of the amendment. Some 
commentators suggested that the 
amendment be expanded to permit the 
arranging for credit extendi in con¬ 
nection with securities sold pursuant to 
the “Intra-Btate** exemption from reg¬ 
istration contained In section 3(a) (11) 
of the SecuriUes Act of 1933 (15 U.ac. 
77c<a)(ll)), Such an expansion, how- 
over, Would provide no relief for any 
POTon who acts as both a broker and a 


dealer in the distribution of a security 
because of the prohibitions of section 
11(d) of the Securities Exchange Act of 
1934 (15 n.S.C. 78k(d)> and would 
otherwise appear to offer minimal bene¬ 
fit to brokers or dealers. Other suggested 
areas of expansion do not appear to the 
Board to be appropriate at this time. 

Several commentators suggested 
changes in the language to ensure that 
the status of the security at the time 
credit for its purchase Is arranged 
should be oontr^Ung rather than an 
historical or prospective status. The 
Board agrees, and the proposed amend¬ 
ment has been revised accordingly. 

Other commentators asked that the 
Board clarify whether the amendment 
Is intended to restrict allowable •‘arrang¬ 
ing** only to those situations specified In 
the amendment and thereby forbids aU 
others. In response to such comments 
the Board wishes to Indicate that H re¬ 
gards the amendment as a relaxing one 
and an effort to provide certainty where 
possible in the determination of what ar¬ 
ranging Is permissible. Any situations 
not expressly within the provisions of 
f 220.7(a) are not prohibited provided 
they comply with standards set out In 
relevant judicial or administrative In¬ 
terpretations. 

Pursuant to the authorltv of sections 
7 and 23 of the Securities Exchange Act 
of 1934 (16 u s e. 78g and w). the pro¬ 
posed amendment as revised, is hereby 
adopted as set forth below: 

Section 220.7 is amended by revising 
paragraph (a): 

§ 220.7 Mi»rrll4inco«is ProvUionm 

(a) Arranging lor loans by others. A 
creditor may arrange for the extension 
or maintenance of credit to or for any 
customer of such creditor by any person 
upon the same terms and conditions as 
those upon which the creditor, under the 
provisions of this Part, may himself ex¬ 
tend or maintain such credit to such 
customer, but only upon such terms and 
conditions, except that this limitation 
shall not apply to the arranging by a 
creditor: 

(1) For a bank subject to Part 221 of 
this Chapter (Regulation U) to extend or 
maintain credit on margin securities or 
exempted securities, or 

(2) For any person to extend or main¬ 
tain credit for the purpose of purchasing 
or carrying a secuiitj^ (Including sale of a 
security with installment payments or 
other credit features) In a transaction 
which is exempt from the registration re¬ 
quirements of the SecuHties Act of 1933 
by virtue of section 4(2) of that Act (15 
UB.C. 77d<2)) Provided, that: <i> The 
credit to be extended or maintained will 
not violate the provisions of Parts 207 
and 221 of this Chapter; and 

(11) The credit will not be used to 
purchase or cany a security that 1$ pub- 
hcly-hcld. For the purpose of this 
paragraph, a security shall be deemed 
to be -publlcly-held** If It Is (a) a secu¬ 
rity of a class that is registered, or will 
be required to be registered (assuming 
existing circumstances requiring regis¬ 
tration continue to prevail) within 120 


days after the last day of the fiscal year 
of the Issuer, under section 12 of the Act 
or would be required to be registered ex¬ 
cept for the exemptions provided by 
paragraphs <2)(B> and (0> of subsection 
12(g). or (b) a security of a class any 
portion of which was registered under 
section 5 of the Securities Act of 1933 
(15 UB C. 77e) and In connection with 
which the Issurcr Is required to Ale pe¬ 
riodic reports under section 15(d) of the 
Act. 


The requirement of 5 UB,C, 553(di 
with respect to deferred effective date 
was not followed In connection with the 
amendment because the amendment re¬ 
laxes a restriction previously Imposed. 

Effective date: This amendment Is ef¬ 
fective November 13. 1975. 

By order of the Board of Oovemors, 
November 12, 1975. 

[sxalI Thxodosk E. Aluson. 

Secretary of the Board. 

(FR Doc.75>3ll48 Filed 11-14-75:8:45 am] 


Title 14—Aeronautics and Space 

CHAPTER I—FEDERAL AVIATION ADMIN¬ 
ISTRATION. DEPARTMENT OF TRANS¬ 
PORTATION 

f Docket No, 75-EA-66: Amdt. 39-243! | 

PART 39—AIRWORTHINESS 
DIRECTIVE 

Canadair Aircraft 

The Federal Aviation Administration 
is amending } 39.13 of Part 39 of the 
Federal Aviation Regulations so aa to 
Issue an airworthiness directive appli¬ 
cable to Canadair CIr-44D4 and CIrAiJ 
tsrpe aircraft. 

There have been reports of cracked 
main landing gear actuator attachment 
bolts on the subject aircraft. Failure of 
such bolts could result in the loss of the 
main landing gear. Since this deficiency 
can exist or develop In aircraft of similar 
type design, an airworthiness direcUvo 
is being issued which will require an In¬ 
spection and replacement when neces¬ 
sary. 

In view of the foregoing and be¬ 
cause the deficiency is one which affects 
air safety, notice and public procedure 
hereon are impractical and good cause 
exists for making the amendment effec¬ 
tive in less than 30 days. 

In consideration of the foregoing and 
pursuant to the authority delegated to 
me by the Administrator. 14 CPR 11.89 
(31 PR 138971 139.13 of Part 39 of the 
Federal Aviation Regulations Is amended 
by Issuing a new Airworthiness Directive 
as follows: 

CAKAiMnL AppIlM to all CL-44D4 and CL- 
44J alrplanM. certUlcated In aU catogorlea. 
but not altored In accordance wtth CTanadalr 
Sandoe Bulletin 44 -478. 

CXMxipUanca required within the next 35 
landings, unless already accomplished within 
the last 375 landings, and thereafter at sub¬ 
sequent intenraU not to exceed 300 landings, 
after the effecUve date of thu AD. 

To detect fretted, pitted or cracked main 
landing gear actuator attachment bolts, p/H 
80300-66880. 8D300-85779 or SDdOO-88779- 
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t28. iii 9 p«ci und. If neoe^MTj, replace botu 
Iti Acoordaooe with Canadalr Serrtce Infor- 
niAUon Circular 32a^^L44I>i, luue 2 or au 
approved equivalent inepecUon and part re¬ 
placement. 

BolU found to be Id ^ood condition may 
be reinetallfd provided; 

(a) they are of a tyjw apeclfled for re¬ 
placement In Uie Canadair SIC 32S-CLM4D4 
or are approved equivalent bolti; 

(b) they have not exceeded the life llmlU 
■peciaed In Canadair SIC 328-CL44IM; and 

( 0 ) they have not been reworked, 

^ulvaleni InepecUon or parte must be 
approved by the Chiefs Kriflneeiing and 
Manufacturing Branch, FAA, Baetem l^lon. 

Upon request, with substantiating data 
submitted through an FAA maintenance In- 
epector, the compliance time of this AD may 
be Increased by the Chief. EnglncerlDg and 
Manufacturing Branch. FAA. Baaum Region. 

This amendment is effective Novem¬ 
ber 25. 1975. 

(Secs. 313(a)* 601 and 603. Federal Aviation 
Act of 1966 (40 UB.O. 1354(a). 1431 and 
1433); tec. 6(0. Department of Transporta- 
Uon Act (40 U. 8 .O. 1666(e))). 

Issued In Jamaica. N.Y., on November 
10, 1975. 

DuAifi W. Fkara. 

Director, 
Eastern Rcgiim. 

|FR Doc.76 31033 Filed 11^17-76;8;46 ain| 


(Airwurilttneae Docket No. 75- Wi: 61 AD; 

Arndt. 30'34391 

PART AIRWORTHINESS DIRECTIVES 

Lockheed L-1011-3S5 Series Airplanes 

By telegram dated October 22. 1975 an 
airworthiness directive was adopted to 
require a daily visual check of the drain 
mast beneath the hydraulic service cen¬ 
ter for evidence of fuel leakage, on U- 
1011-385 series airplanes incorporating 
fuel line tube assembly. P/N 1515816-121. 
bearing the manufacturing date identifi¬ 
cation No. 533X190. The check was to be 
performed until a tube assembly. P/N 
1515810-179. was Installed per Lockheed 
Service BulleUn 093-28-033. dated Octo¬ 
ber 17. 1975. FAA-approved equivalent 
checks and modifications were provided 
for. This AD was distributed to all known 
United States operators of the D-1011- 
385 series airplanes incorporating the 
tube assembly by Individual telegrams 
dated October 22. 1975. 

At the time of issuance of that AD. the 
affected tube assemblies were rei>arted to 
bear the manufacturer's date identifica¬ 
tion No. 533X190, and were installed on 
certain serial number airplanes. How¬ 
ever. additional Information indicated 
that, in some cases, the manufacturer's 
date identification number may have 
been obliterated: and that the assem¬ 
blies may have been installed on air¬ 
planes other than those previously Iden- 
tlAed in the telegram dated October 22. 
1975. Certain airplanes, based upon In¬ 
formation furnished by the manufac¬ 
turer. may be excluded from this AD. As 
a result, the AD dated October 22, 1975 
was superseded by an emergency AD, 
dated October 31, 1975. adopted and dis¬ 
tributed to all known United States op¬ 
erators of Lr-1011-385 series airplanes in¬ 
corporating tube assembly P/N 1515816- 
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121. This action provided for the ex¬ 
panded applicability to other airplanes. 

The AD was adopted because of a re¬ 
port of a massive, uncontrolled fuel spill¬ 
age from Tank No. One because tho 
swaged end fitting ferrule separated from 
tho outboard end of the tube assembly. 
P/N 1515816-121. Investigation indicated 
that certain assemblies, identified by the 
manufacturing date No. 533X190. may be 
subject to the same condition. The occur¬ 
rence of this massive fuel leak presents 
a substantial potential fire hazard. 

Since it was found that immediate 
corrective action was required, notice and 
public procedure hereon was Impractical 
and contrary to the public Interest and 
good cause existed for making the air- 
a^orthiness directive effective Immediate¬ 
ly as to the United States operators of 
Lockheed-Californla Company I#-1011- 
385 series airplanes. Incorporating fuel 
fine tube assembly. P/N 1515816-121, 
bearing the manufacturing date No. 
533X190, certificated In all categories, by 
telegram dated October 22.1975. A super¬ 
seding AD was made effective Immedi¬ 
ately as to all known United States op¬ 
erators of Lockheed-California Company 
L-1011-385 series airplanes by telegrams 
dated October 31, 1975. expanding the 
applicability of the AD. These conditions 
still exist and the superseding airworthi¬ 
ness directive is hcr^y published in the 
PxDCRAL RKOisTxt to make It effective as 
to all persons. 

L.K’KlCR»>CAI.nrOKNlA OOMPANT. Appllct tO 
L-1011-385 series slrplsnes. except serial 
utimbers 193( )-1004. 103( )-1008. and 
103( )-1007 through 198( )-1023 Inclu- 
Uve. certificated in all categories, incor- 
poraUng a fuel Une tube assembly, P/N 
16X6816-131. bearing the manufacturing 
date Identiacation number 533X190. or 
if the manufacturing date Identlllcation 
number cannot be ascertained. 

CompUance required as Indicated, unless 
already accomplished, to prevent a potential 
Are hazard due to a massive fuel spillage 
from Tank One Into the center section, ac¬ 
complish the following: 

(a) Within the next day after receipt of 
this telegram, axvd thereafter at Intervals not 
to exceed one day. until the modlflcatton 
described In psragraph (b), below. Is ac- 
complidied. perform a close visual check by 
a night crew member or other qualified per¬ 
son of the drain mast beneath the hydraulic 
service center for evidence of fuel leakage. If 
fuel leakage Is detected, perform the modi¬ 
fication described In paragraph (b). below, 
before further flight. 

(b) Within the next 300 hours additional 
time In service after receipt of thla telegram, 
replace the fuel line tube assembly, P/N 
1515816-121. with a tube assembly, P.N 
1616816 -179 or -131 that has a legible manu¬ 
facturing date Identification number other 
than 633X100. in accordance with Lockheed 
Service Bulletin OOS-OS'OSS. dated October 17, 
1975, or later PAA-approved revlotone. 

<c) BqulTalent checks and modlficaUona 
may be approved by the Chief. Aircraft Engi¬ 
neering Division. FAA Western Region. 

(d) Special flight permlta may be Issued 
per FARW 31.197 and 31.199 to operate the 
airplane to a base to perform the modifica¬ 
tion described in paragraph (b), above, pro¬ 
vided there U no evidence of fuel leaks at 
the tube assembly coupling. P/N 1616816-131. 

This amendment becomes effective 
November 24.1975, lor all persons except 


those to whom It was made effective by 
telegram, dated October 31, 1975. 

(Secs. 313(a), 601 and 603. Federal Aviation 
Act of 1968 (49 UB.O. 13M(a), 1431 and 
1433). sec. 6 ( 0 ), Department of Transporta¬ 
tion Act (49 VMD. 166d(a))). 

Issued in Los Angeles. California on 
November 7.1975. 

RoBEKX H. BTANTON, 

Director, 

FAA Western Region. 

(FR Doc 76-31020 PUed 11-17-76;8;46 am] 


(Airspace Docket No. 75-WE-37) 

PART 71—DESIGNATION OF FEDERAL 

AIRWAYS, AREA LOW ROUTES, CON 

TROLLED AIRSPACE, AND REPORTING 

POINTS 

Designation of Control Zona 

On October 3. 1975 a notice of pro¬ 
posed rule making waa published in the 
Federal Register (40 FR 45846) stating 
that the Federal Aviation Administru- 
tlon was considering an amendment to 
Part 71 of the Federal Aviation Regula¬ 
tions that would establish a new control 
zone at the North Las Vegas Air Termi¬ 
nal, North Las Vegas. Nevada. 

Only two comments were received to 
the notice. The Air Transport Associa¬ 
tion of America supported the proposal 
The Aircraft Owners and Pilots Associa¬ 
tion while commenting on the notice 
offered no objection to the establishment 
of the control zone. Since no objection;; 
were received, the proposed amendment 
Is hereby adopted without change. 

Effective date. This amendment shall 
be effective 0901 GMT. January 15. 1978. 
( 8 «c. 307(a). Fodvral Aviatlim Act of 1968. 
oa amended (49 UjB.O. 1846(a) Sec. 6 (o), 
Department of Troneportatlon Act (49 UjB.C. 
1666(0))) 

Issued In Los Angeles. California on 
November 10,1975. 

Lynn L. Hink. 

Acting Director, 
Western Region. 

In 9 71.171 (40 FR 354) the following 
control zone Is added: 

Noktu Las Vkoas. Nevada 

Within a 8 -mlte radius of the North Los 
Vegas Air Terminal (latitude 36*13*46'* N., 
longitude llSMl'46** W.). This control sone 
will be effective during tho spedfio datee ood 
Umee established In advance by a Notice to 
Airmen. The effective date and time will 
thereafter be oonilnuotisly estabUsbed la tke 
Airman's Information Manual. 

|FR Doc. 75-31031 Filed 11-17-76:8:46 am) 


Title 18—Commercial Practices 

CHAPTER II—CONSUMER PRODUCT 
SAFETY COMMISSION 

PART lOld—POLICIES AND PROCEDURES 
IMPLEMENTING THE PRIVACY ACT Of 
1974 

On September 10. 1975 (40 FR 42025). 
the Consumer Product Safety CommLJ- 
Sion published a notice of proposed rule- 
making to amend Title 16, CFR. by add¬ 
ing Part 1014 to Implement the provisions 
of the Privacy Act of 1974. (Pub. L. No. 
93-579). Interested persons were given 
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until October 10, 1975, to submit com¬ 
ments regarding the proposed regula¬ 
tions. 

No comments were received by close of 
business October 10. Upon further con- 
sideraUoo, however, the Commission has 
determined that certain modifications to 
the regiilations, as proposed, are neces¬ 
sary in the interest of clarity and con¬ 
sistency with the Privacy Act and the 
Commission's proposed Notices of Sys¬ 
tems of Records published September 30. 
1975 <40 PR 45124). Therefore, the Com¬ 
mission has decided to make the follow¬ 
ing modifications in the regulations as 
proposed: 

1. Section 1014A, as proposed, provides 
that the Office of the Secretary or the 
Director of Resource Utilisation, as ap¬ 
plicable, shall promptly allow the indi- 
\idual access to a requested record or. in 
the alternative, make the determination 
that the requested records are exempt 
from this provision of the Act. In view of 
the fact that it is the System Manager 
who is responsible for maintenance of the 
record system and is the person most 
familiar with the record's character and 
content, the Commission has determined 
that the System Manager will make the 
initial determination whether to grant or 
deny access to the record. Section 1014.5 
hat been revised to make this change. 
The Office of the Secretary or the Direc¬ 
tor of Resource UUlization. as applicable, 
will continue to serve as the office to 
which the requests for access wUl be 
directed. 

2. Id fl014.5<b). as proposed, the 
statement that the appropriate Commls- 
Blon official might determine that the 
requested records are exempt ''from dis¬ 
closure*' is misleading. It should read: 

.. exempt from individual right of ac¬ 
cess." 

3. In 11014.8. as proposed, the title of 
the section should read: "Appeal of ini¬ 
tial denial of access, correction or 
Hinendmenf'; the first sentence follow¬ 
ing "(a)" should read: "Any Individual 
whose request for access, correction or 
amendment to a record is denied . . 

^d 11014.8(b) (3| should read: *'(2) 
Identify the record to which access Is 
^oughtw or which is sought to be corrected 
or amended." These changes clarify the 
fact that an appeal to the Executive Di¬ 
rector is available from an initial denial 
of a request for access as well as from 
denials of requests for correction or 
amendment, as is provided in section 
1014.5<b). 

Section 1014.12. as proposed, states 
that records relating to Injury Informa¬ 
tion maintained by the Commission's 
Bureau of Epidemiology, Including the 
National Electronic Injury Surveillance 
^stem <NEISS>. Accident Reports (In- 
l>Pth Investigations), and a compilation 
of Death Certificates furnished by 
selected state and local Jurisdictions are 
^latutleal systems of records specifically 
exempted from certain provisions of the 
Act pursuant to 5 UJ3.C. 552a(k)<4). 
upon further evaluation, it was deter¬ 
mined that neither the NEIS8 records 
por the Death Certificates records are 
or can be retrieved by name or personal 


identifier and. therefore, are not "sys¬ 
tems of records" as defined in the Pri¬ 
vacy Act, NEI88 Records contain prod¬ 
uct-related injury information reported 
to the Commission by selected hospital 
emergency rooms in a form which deletes 
the name of the individual being treated 
and the name of the treating phjrslcian. 
Death certificates relating to product 
related deaths are furnished to the Com¬ 
mission by selected state and local gov¬ 
ernments with the name of the decedent 
Included. However, the Commission does 
not Index or file the certificates by name 
or personal identifier and. therefore, does 
not have the capability to retrieve them 
by name or personal identifier. Further¬ 
more. the Commission Is precluded by 
contractual agreement with the re¬ 
porting Jurisdictions from divulging the 
name or other personal identifier of the 
deceased when releasing information 
from the record. Section 1014.12 is, 
therefore, modified to reflect the ex¬ 
clusion from application of the Act to 
these two groups of records. The system 
of records entitled Accident Reports (In- 
Depth) will remain subject to the Act, 

5. Section 1014.12(a> (2), as proposed, 
provides that the systems of records 
described in I I014.l2<a) (U "are ex¬ 
empted from disclosure pursuant to 5 
U.8.C. 552a(k)(4). except that accident 
or investigation reports made by the 
Commission's employees are disclosable 
in accordance with paragraph (a) (3) of 
this section." Paragraph (a) (3) of 
§ 1014.12 refers to section 25(c) of the 
Consumer Product Safety Act <CPSA) 
(15 U.8.C. 2074(c) > which requires the 
disclosure of accident or Investigation 
reports provided the identity of the in¬ 
jured person or person treating him or 
her is not disclosed. To exempt Accident 
reports, under the Privacy Act, from 
"disclosure" would defeat the purpose 
of section 25(c) of the CPSA. Therefore, 
Accident Reports (In-Depth) are avail¬ 
able for access In accordance with sec¬ 
tion 25<c), CPSA, but are exempted, 
pursuant to 5 U.S.C. 552a<k)(4>, from 
the provisions of the Privacy Act relating 
to disclosure of accountings, right to 
correct or amend the record, the require¬ 
ment of relevancy and the application 
of the Commission procedures for access, 
correction, amendment, etc. (subsections 

(c)(3): <d>(2> and (3); CeXl); 

(e>(4)<0). (H) and (D; and (f> of 5 
U.S.C. 552a). 

Accordingly, with these changes, the 
proposed CPSA Policies and Procedures 
Implementing the Privacy Act of 1074 
are adopted as set forth below. 

8 «c. 

1014.1 PurpOM and scope. 

1014.2 Definitions. 

1014.5 Procedures for requests pertaining 

to Indlridual records. 

1014.4 Requirements for Identification of 

* IndlTklaalB maXlng requests. 

10144 Disclosure of requested Infonns- 

tion to lodinduals. 

1014.6 Request for correction or amend¬ 

ment to a record. 

1014.7 Agency renew of request for cor¬ 

rection or amendment of a record. 
1014J Appeal of Initial denial of acoeae. 

oorrectlon or amezkdment. 


Sec. 

10144 Disclosure of record to a person 
other than the tndindual to 
whom It pertains. 

1014.10 Pees. 

1014.11 Penalties. 

1014.12 Speclflc exemptions. 

AuTBoaiTY: Privacy Act of 1974 (5 UA.CX 
662a). 

8 101 i,l PurpcMC and scope. 

This part sets forth the regulations of 
the Consumer Product Safety Commis¬ 
sion Implementing the Privacy Act of 
1974 (Pub. L. 93-579). The purpose of 
these regulations is to inform the pubUc 
about records maintained by the Com¬ 
mission which contain personal informa¬ 
tion about individuals, and to inform 
those Individuals how they may seek ac¬ 
cess to and correct records concerning 
themselves. These regulations do not ap¬ 
ply to requests for information made 
pursuant to the Freedom of Information 
Act (except where such disclosures would 
constitute an invasion of privacy of an 
Individual). 

§ 1014.2 DritnUioufi. 

As used In this part: 

<a) "Individual" means a pei’son who is 
a citlxen of the United States or an 
alien lawfully admitted for permanent 
residence. 

<b) "Privacy Act" means the Privacy 
Act of 1974 (Pub. L, 93-579). 

(c) "Record" means any Item of per¬ 
sonal information relating to an indi¬ 
vidual. such as educational, employment, 
financial.or medical Infonnation. 

(d) "Statistical record” means a record 
in a system of records maintained for 
staiistica] research or reporting purposes 
only and not used in whe^e or In part in 
making any determination about an 
identifiable individual. 

(e) "System of records" or "records 
systems" means a groun of records main¬ 
tained bv the Commission from which 
Information may be retrieved by the 
name of an individual or some other 
individual identifier. 

(f) "Maintain" includes the collection, 
use. storage, and dissemination of Infor¬ 
mation. 

§ 1014.3 Prr>retlnm% for rr<iuo%l»« prr* 
inining lo indivScliuil 

(a) Any indivldu'^1 may request the 
Commission to Inform him or her 
whether a particular record system 
named by the Individual contains a 
record pertaining to him or her. The 
request may be made by mail or In person 
during business hours (8:30 am. to 5 
p.m.) at the Office of the Secretary. 
Consumer Product Safety Commission. 
Suite 1025.1750 K Street NW.. Washing¬ 
ton. D.C. 20207. 

(b) An individual who believes that 
the commission maintains a record per¬ 
taining to him or her but wlx> cannot 
determine which record system may con¬ 
tain the record, may request assistance 
by mall or in person at the Office of the 
Secretary during business hours. 

(c) A Commi^on ofllcer or employee 
or former employee who desires to review 
or obtain a copy of a personnel record 
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pertaining to him or her may make a re¬ 
quest by mall or In person at the Offlce of 
the Director, ORU, Room 600B. 5401 
Westbard Avenue, Beihesda, Met 20207. 

(d > EUich Individual requesting the dis¬ 
closure of a record or a copy of a record 
shall furnish the following information 
to the extent known with the request to 
the Oflacc of the Secretary or to the Di¬ 
rector of the Oflicc of Resource Utiliza¬ 
tion. as applicable: 

< 1) A description of the record sought; 

42) The approximate date of the 
record; 

<3> The name or other description of 
the record system containing the record; 

(4) Proof as required in section 1014.4 
that he or she Is the individual to whom 
the requested record relates; and 

(5) Any other information required by 
the notice describing the record system. 

(e) An individual personally inspect¬ 
ing his or her records may be accom¬ 
panied by other persons of his or her own 
cliooslng. The individual shall sign a 
written statement authorizing disclosure 
of the record in the other person's 
presence. 

(f > Any individual who desires to have 
a record concerning himself or herself 
disclosed to or mailed to another person 
may authorize that person to act as his 
or her agent for that speclAe purpose. 
The authorization shall be in writing, 
signed by the Individual, and shall be 
notarized. An agent requesting the re¬ 
view or copy of another's record shall 
submit with the request the authorization 
and proof of his or her Identity as re¬ 
quired by 11014.4 (c>. 

(g) The parent of any minor Individual 
or the legal guardian of any individual 
who has been declared by a court of 
competent jurisdiction to be incompe¬ 
tent^ due to physical or mental incapac¬ 
ity or age. may act on behalf of that in¬ 
dividual in any matter covered by this 
part A porent or guardian who desires 
to act on behalf of such individual shall 
present suitable evidence of parentage 
or gxtardianship. by birth certlflcate. cer- 
Ufled copy of a court order, or similar 
documents, and proof of the individual's 
identity In a form that complies with 
S 1014.4(c). 

(h) An Individual may request an ac¬ 
counting of all disclosures made to other 
persons or agencies of his or her record, 
except those disclosures made to law en¬ 
forcement agencies pursiiant to section 

(b) (7) of the Privacy Act (5 UJB.C. 552 
a(b)(7)). A request for accounting, 
whenever made, shall be treated as a 
request for disclosure of records. 

§ 1014.4 Rcrquiremml for identillrjition 

of individuAU mnkbig rrquciMs. 

The following proof of Identity is re¬ 
quired for requests for records made pur¬ 
suant to § 1014.3: 

(a) An individual seeking a record 
about himself or herself in person may 
establish his or her identity by the pres¬ 
entation of a single document bearing a 
photograph (su^ as a passport or 
driver's license) or by a presentaUon of 
two items of Identification which do not 
bear a photograph but do bear both a 


RULES AND REGULATIONS 

name and address. An individual who 
cannot provide documentation of his or 
her identity may provide a written state¬ 
ment aflhming his or her identity and 
the fact that be or she understands the 
penalties for making false statements 
(18 U.S.C. 1001 and 5 U.8.C. 552aa) (3)). 

(b) An individual seeking a record by 
mall shall include a statement signed by 
the Individual and properly notarized, 
that he or she appeal^ before a notary 
public and submitted proof of identity 
acceptable to the notary public. 

(c) Requests made by an agent, par¬ 
ent. or guardian shall. In addition to 
establishing the Identity of the minor or 
other person he or she represents as re¬ 
quired by subparagraphs (a) and (b). 
establish his or her agency, parentage, or 
guardianship by documentation. 

(d) In any case in which the Commis¬ 
sion determines that the proof of identity 
is not adequate, it may request the in¬ 
dividual to submit additional proof of 
identity. 

S 1014.5 DiftcloAurr of rr({tie«tc«] infor* 
mat Ion to individuals. 

(a) Upon submission of proof of iden¬ 
tity, the Office of the Secretary or the 
Director of Resource Utilization, as ap¬ 
plicable. shall promptly forward the re¬ 
quest to the system manager who will 
promptly allow the individual to sec and/ 
or have a copy of the requested record or 
send a copy of the record to the Individ¬ 
ual by mall, os requested by the individ¬ 
ual. If the individual asks to see the 
record, the record should be made avail¬ 
able for review and/or copying at the 
location where the record is maintained 
in the Office of the Secretary, or the Di¬ 
rector of Resource Utilization, or at the 
nearest Area Office. 

(b) If the system manager should de¬ 
termine, for any reason, that the re¬ 
quested records arc exempt from tho 
right of access, a notice of denial shall 
be sent to the requester stating the rea¬ 
sons for denial, and the requester’s right 
to appeal the denial in accordance with 
the procedures set forth in 11014.8 of 
these regulations. 

§ 1014.6 Request for rorrmion or 
aracndnMMit to a rcconl. 

(a> Any Indivldua) who has reviewed 
a record pertaining to himself or herself 
may request the Commission official who 
furnished the record to correct or amend 
all or any part of the record. 

(b) Each request for a correction or 
amendment of a record shall be In writ¬ 
ing and shall contain the following in¬ 
formation: 

(1) The name of the individual re¬ 
questing the correction or amendment; 

(2) The name or other description of 
the system of records in which the rec¬ 
ord sought to be amended is maintained; 

(3) The lo(^ation of that record in Uie 
system of records to the extent that it 
is known; 

(4) A copy of the record sought to be 
amended or a description of that record; 

(5) A statement of the material in the 
record that should be corrected or 
amended; 


(6) A statement of the specific word¬ 
ing of tlie correction or amendment 
sought: and 

(7) A staUunent of tho basis for tho 
requested correction or amendment in¬ 
cluding any material that the Individual 
can furnish to substantiate the reasons 
for the amendment sought. 

§ 1014.7 Agcnry review of rcqiirot for 
correction or amendrornt of record. 

(a) Not later than 10 working days 
after the receipt of the request for the 
correction or amendment of a record un¬ 
der f 1014.6. the responsible Commission 
official shall acknowledge receipt of the 
request and inform the indivldua] 
whether further information Is required 
before the correction or amendment can 
be considered. 

<b) The responsible Commission offi¬ 
cial will promptly review the request and 
either moke the requested correction or 
amendment or notify the individual of 
his or her refusal to do so. including in 
the notification the reasons for the 
refusal, and the appeal procedures pro¬ 
vided by 11014.8. 

(c) The responsible Commission official 
will make each requested correction or 
amendment to a record if that correction 
or amendment win correct anything 
within the record that is not accurate, 
relevant, timely, or complete. A copy of 
each corrected or amended'record shall 
be furnished to the Individual who re¬ 
quested the action. If an accounting of 
disclosure has been kept, all previous re¬ 
cipients of the record shall be notified 
of the correction and its substance. 

g 1014.8 Appeal of iiiilUl clcfiial of or* 
correelion or amcnclincnl. 

(a) Any individual whose request for 
access, correction or amendment to a 
record is denied, in whole or In part, may 
appeal that decision within 30 working 
days to the Executive Director. Con¬ 
sumer Product Safety Commission. 
Washington, D.C. 30207. 

(b) The appeal shall be in writing and 
shall; 

(1) Name the Individual making the 
appeal; 

(2) Identify the record to which ac¬ 
cess is sought or which Is sought to be 
corrected or amended: 

(3) Name or describe the record sys¬ 
tem in which the record is contained; 

(4) Contain a short statement describ¬ 
ing the correction of amendment sought: 

(5) State the name and location of 
the Commission official who Initially de¬ 
nied the correction or amendment: and 

(6) State the date of the inUtial 
denial. 

(c) Not later than 30 working days 
after the date on which the appeal is 
received, the Executive Director shall 
complete a review of the appeal and 
make a final decision thereon. However, 
for good cause shown, the Chairman of 
the Commission may extend the 30-dfty 
period. If the Chairman so extends the 
period, he or she shall promptly notify 
the individual requesting the review that 
the extension has been made. 

(d) If after review of an appeal re¬ 
quest, the Executive Director also refuses 
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to amend the record or grant access to 
the record In accordance with the re- 
quest, he or she shall send a written 
notice JU> the requester containing the 
following information: 

(1) The decbkm and the reasons for 
the decision; 

(2) The right of the requester to in¬ 
stitute a civil action in a Federal District 
Court for Judicial review of the decision; 
and 

(3) The right of the requester to file 
with the Executive Director a concise 
statement setting forth the reasons for 
his or her disagreement with the denial 
of the correction or amendment. A copy 
of the statement of disagreement shall 
be filed with the record In issue, end the 
record in issue shall be so mnrlced as to 
Indicate that there is a disagreement. 
The Executive Director shall make the 
.statement of disagreement available to 
prior recipients of the disputed record to 
the extent that an accounting of disclo- 
.surea was maintained, and to any person 
to whom^the record is later dlsclos^. to- 
Rcther with a brief statement, if deemed 
appropriate, of the reasons for denying 
the requested correction or amendment. 

S 1014.0 DiMrlo^are of rrrord to prtMtn 
other than the individuAl to whom It 
prrtalmi* 

(a) Any person or agency (other than 
an officer or employee of the Commis¬ 
sion who has a need for individual rec¬ 
ords In the performance of his or her 
duty) seeking disclosure of personal rec¬ 
ords of another individual shall submit 
a request in writing to the Office of the 
Secretary. Consumer Product Safety 
Commission, 1750 K Street. N.W.. Wash¬ 
ington, DC. 20207. The request must 
specify the records sought and must In¬ 
clude either the written request or con¬ 
sent of the individual whose records are 
being sought or a statement specifying 
the provision of sec^on <b) of the Pri¬ 
vacy Act (5 U.8.C. 552a<b) >, pursuant to 
which the record should be dtlsclosed. 

(b) The Secretary shall determine 
whether or not the requested disclosure 
is proper and so notify the requester. If 
the Secretary determines that the records 
may be disclosed, he or she shall inform 
the requester where and when the rec¬ 
ords may be viewed or shall mall copies 
of the records. The Secretary shall log 
the disclosure In such a manner that the 
individual to whom the records pertain 
can be Informed of all disclosures to 
third parties made by the Oommlsaion. 
If the Secretary determines that the rec¬ 
ord may not be disclosed, he or she shall 
notify the requester in writing of the 
reasons for the denial and of the reques¬ 
ter's right to appeal the decision to the 
Executive Director In accordance with 
the procedures set forth In 11014.8. 

I 1014.10 

The Commission shall not charge an 
Individual for the costs of making a 
search for a record, the costs of review- 
tag or copying a record, or the cost of 
correcting or amending a record. 


§1014.11 Penalties. 

Any person who makes a false state¬ 
ment in connection with any request for 
a record, or an amendment thereto, un¬ 
der this part. Is subject to the penalties 
prescribed in 18 U.8.C. 494. 495 and 1001; 
and S U.8.C. S52a<i)(3). 

§ 1014.12 Specific exrmptioiia. 

(a) Injury Information. (1) The Bu¬ 
reau of l^idemiology maintains a file of 
Accident Reports (In-Depth Investiga¬ 
tions) which are conducted on a sample 
of product related injuries reported to 
the Commission by selected hospital 
emergency rooms. The purpose of this 
record system is to compile accident sta¬ 
tistics for analysing the incidence and 
severity of product related injuries. 

(2) Inasmuch as the maintenance of 
the record ssrstem listed in subparagraph 
Cl) of this section is authorise by sec¬ 
tion 6 of the Consumer Product Safety 
Act (15 U.8.C. 2064) and the data are 
used solely as statistical records, the sys¬ 
tem is exempted from the requirements 
of the Privacy Act relating to making 
available the accounting of disclosures, 
correction or amendment of the record 
and the application of these rules to the 
system of records. Specifically, the sys¬ 
tem Is exempt from 5 U.8.C. 552a(c) (3); 
(d) (3) and (3); (e)(1); (e)<4) (Q), 
<H) and cl>; and (f). However. Accident 
Reports made by Commission employees 
are disciosable in accordance wiUi para¬ 
graph (a) (3) of this section: 

(3) Section 25(c) of the Consumer 
Product Safety Act <15 U.S.C. 2074(o)) 
provides that accident or investigation 
reports made by on officer or employee 
of the Commission shall be made avail¬ 
able to the public In a manner whic^ 
will not identify any injured person or 
any person treating him or her. without 
the consent of the person identified. 
Consequently, an accident or investiga¬ 
tion report which identifies individuals 
is available to the injured party or the 
person treating him or her but would 
not be available for disclosure to a third 
party without the consent of the injured 
party or person treating him or her. 

(4> Since accident or investigation re¬ 
ports are compiled only for statistical 
purposes and are not used in whole or 
In part in making any determination 
about an individual, they are exempted 
from the requirement to correct or 
amend a record as provided by subsection 
(d) (2) of the Privacy Act (5 UAC. 552a 
<d)(2)). Exceptions from this para¬ 
graph, Insofar as they relate to amend¬ 
ments or additions, may be allowed by 
the Executive Director. 

Effective date: November 18. 1975. 

Dated: November 12. 1976. 

Sadtx E. Duifif. 

Secretary, Consumer 
Product Safety Commission, 

(PR DOC.75-S1073 FUed ll>lS-75; 11:14 tan] 


PART 435—MAIL ORDER MERCHANDISE 
Promulgation of Trade Regulation Rule 
Correction 

In FR Doc. 75-28203. appearing at 
page 49492. in the issue for Wednesday, 
October 22. 1975. some background ma¬ 
terial was inadvertently omitted. This 
material was subsequently published in 
a correction which appeared at page 
51582 in the issue for Wednesday, No¬ 
vember 5. 1975. 

The following changes should be made 
to that (ext: 

1. On page 51582, in footnote 6. change 
the number in the first line which now 
reads **R. 215-1-4” to read **R. 215-33^ 
l-4^ 

2. On page 51583. In the first column, 
change the fifth word In the first line 
of the fifth paragraph from “prouct” 
to “product*’. 

3. On page 51589. In the second col¬ 
umn. change the section number which 
appears in the first line of the second 
paragraph from “M25.1 (bXDdl)’* to 
•’4 435.1 (bXDdl)’*. 

4. On page 51593. in the third column, 
change the second word in the third line 
from “Is” to **ln**. 

5. On page 51595. in the second line 
of footnote 168. change (he second num¬ 
ber from “8006’’ to “8086”. 

6. Also on page 51595, In the fourth 
paragraph of the third column, change 
the word “problem’^ appearing In the 
fourth line to “problems”, 

7. On page 51597, in the second col¬ 
umn, delete the number 5 from the fig¬ 
ure **4 5435.1 <a)(l), which appears In 
the next to the last line of that column. 

Title 19— Customs Duties 

CHAPTER I—UNITED STATES CUSTOMS 
SERVICE 

ITD. 75>288] 

PART 153—ANTIDUMPING 
Electric GoH Cars from Poland 
The Secretary of the Treasury makes 
public a finding of dumping with respect 
to electric golf cars from Poland. Sec¬ 
tion 153.43, Customs Regulations, 
amended. 

Section 201(a) of the Antidumping 
Act. 1931. as amended <19 UB-C. 160(a)), 
gives the Secretary of the Treasury re¬ 
sponsibility for determination of sales at 
less than fair value. Pursuant to this au¬ 
thority the Secretary of the Treasury has 
determined that electric golf cars from 
Poland are being, or are likely to be. 
sold at less than fair value within the 
meaning of section 201(a) of the Anti¬ 
dumping Act. 1921, as amended (19 
UB.C. 160(a)). (Published In the Fco- 
xiAL RxGism of June 16. 1975 ( 40 FR 
25497)). 

Section 201(a) of the Antidumping 
Act. 1921, as amended (19U.8.C. 160(a)), 
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gives the United Stntcs International 
Trade Commission responsibility for dc- 
termlnaton of injury or likelihood of In¬ 
jury. The United States Ijlemational 
Trade Commission has determined, and 
on September 16. 1975. It notified the 
Secretary of the Treasury that an in¬ 
dustry in the United States is being In¬ 
jured by reason of the importation of 
electric golf cars from Poland that are 
being, or are likely to be, sold at less than 
fair value within the meaning of the 
Antidumping Act, 1921. as amended, 
i Published in the PEOEnAt Hsgictm of 
October 21. 1975 (40 FR 49153)). 

On behalf of the Secretary of the 
Treasury, I hereby make public these 
determinations, which constitute a find¬ 
ing of dumping with respect to electric 
golf cars from Poland. 

§ 153.13 [.^niendrdl 

Section 153.43 of the Customs Regula¬ 
tions Is amended by adding the follow¬ 
ing to the list of findings of dumping cur¬ 
rently in effect: 

Merehandite, Electrtc Oolf Cars: Country, 
Poland; TJ).. 76-388. 

(Sees. 301. 407. 43 8Ut. 11. as amandsd. 18: 
19 UB.C. 160.173) 

James B. Clawson. 

Acting Assistant Secretary 
0/ the Treasurg. 

Novembeh 13.1975. 

|PRDoc.75-31075 Pllod ll>l7-76;8;46 Mn| 


CHAPTER II—UNITED STATES INTER¬ 
NATIONAL TRADE COMMISSION 

- PART 201—RULES OF GENERAL 
APPLICATION 

Adoption of Official Seal 

Notice is hereby given that on Sep¬ 
tember 18. 1975. the United States In¬ 
ternational Trade Commission, pursuant 
to section 331(g) of the Tariff Act of 
1930. as amended (19 U.SC. 1331(g)), 
approved the use of a new seaL These 
amendments to Title 19. Part 201 of the 
Code of Federal Regulations add a 
new 1201.00 thereto. The purpose of 
these amendments Is to implement 19 
UB.C. 1331(g), and U made pursuant 
thereto. 

§ 200.00 .Seal. 

(a) Pursuant to section 331(g> of the 
Tariff Act of 1930. as amended (19 UB.C. 
1331<g>), the United States Intema- 
tionxd Trade Commission has adopted an 
ofRcial seal, the depicUon of which fol¬ 
lows: 



(b) Custody and eertlficatian obUga- 
Uoni. The Secretary shall have custody of 
the seal of the United States Interna¬ 
tional Trade Commission and he. or the 
Acting Secretary, may execute under seal 
any certification required to authenti¬ 


cate any books, records, papers, or other 
documents as true copies of official 
records of the United States Interna¬ 
tional Trade Commission. 

(Sm. 331(f) Tsrlff Act of 1930. m amended 
(19 UB.0.1331(g))) 

By order of the Commission. 

IsealI RENKcm R. Mason. 

Secretary, 

Issued: November 13.1975. 

• • • • • 

IFR Doc.75-31131 Plied 11-17-75:8:46 am] 


Title 20—Employees' Benefits 

CHAPTER III—SOCIAL SECURITY ADMIN¬ 
ISTRATION, DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 
(BegulatUma No. 4 and 16] 

PART 404—FEDERAL OLD-AGE, 
SURVIVORS, AND DISABILITY INSURANCE 

PART 416—SUPPLEMENTAL SECURITY 
INCOME FOR THE AGED, BUND, AND 
DISABLED 

Administrative Actions That Are Initial 
Determinatioos 

On July 3, 19t5, there were publiAhed 
in the Federal Register. <40 FR 28095) 
a Notice of proposed rule making and 
proposed amendments to the regulations 
proposed by the Commissioner of Social 
Security, with the approval of the Secre¬ 
tary of Health, Education, and Welfare. 

In administering the prognun under 
title II of the Social Security Act (Fed¬ 
eral old-age. survivors, and disability in¬ 
surance) and the program under title 
XVI of the Act (supplcmcntil security 
income for the aged, blind, and disabled), 
it is the policy of the Social Security Ad¬ 
ministration that the decision regarding 
w'bo Is designated to serve or continue to 
serve os representative payee Is an initial 
determination. The proposed amend¬ 
ments reflected this policy and accorded 
the same appeal rights with respect to 
this decision as are already accorded 
with resi)ect to the decision as to wheth¬ 
er representative payment shall serve 
the Interest of an individual by reason 
of his incapacity to manage his benefit 
payments, except decisions Involving 
beneficiaries imder sgc 18 or legally In¬ 
competent. 

Under I 4<)4.905(n) relating to repre¬ 
sentative payees for retirements, survi¬ 
vors, and disability insurance beneficiar¬ 
ies, only the beneficiary or his legal rep¬ 
resentative has the right to appeal the 
determination as to who shall be the rep¬ 
resentative payee. Tliercfore, the deci¬ 
sion that a certain individual Bhall not 
be a payee shall not be considered an 
initial determination and no administra¬ 
tive appeal rights can flow therefrom. 

Under f 416.1403(a) (3) relating to 
supplemental security income, only the 
recipient, his legal representative, or an 
essential person w^ho can show in writing 
that he may be prejudiced thereby, has 
the right to appeal the decision as to 
who shall be the representotlvc payee. 
Section 416.1403(b) Is amended to spe¬ 
cifically state that the denial of an ap¬ 
plication to be made representative payee 


shall not be considered an Initial deter¬ 
mination and. therefore, no administra¬ 
tive appeal rights can flow therefrom. 

Interested parties were given 30 days 
within which to submit any data, views, 
or arguments. No comments were re¬ 
ceived. Accordingly, the amendments are 
hereby adopted as proposed, and are set 
forth below. 

Effective date. These amendments 
shall be effective November 18, 1975. 

(Catslog of Fodoral Dacncstic AstlsU a ce Pro¬ 
gram Nos. 13.803 Social Soourlty-Dlsablllty 
Inauranoc: 13003 Social Secunty-ReUrecnenl 
Iiumranct: and 13.807. Supplemental Secu¬ 
rity Income Program.) 

Dated: September 23, 1975. 

J. B. Cardwell. 

Commissioner of Social Security. 

Approved: November 12.1976. 

David Matmxws, 

Secretary of Health. Education, and 
WeUare. 

Regulations No. 4 and 16 of the Social 
Security Administration (20 CFR Parts 
404 and 416) are amended as follows: 

1. Paragraph (n) of 8 404.905 Is revised 
to read as follows: 

§ .LdminUlraltvo artiooa ikat 

are initial clricrmiiuilione. 


(n) Need for representative paymcjit. 
The Social Security Administration shall 
make findings, setting forth the perti¬ 
nent facts and conclusions and an ini¬ 
tial determination under section 205(j) 
of the Actv as to (1) whether repre¬ 
sentative payment shall serve the in¬ 
terests of an individual by reason of his 
Incapacity to manage his benefit pay¬ 
ments, except that findings as to in¬ 
capacity with respect to an Individual 
under age 16 or with respect to an in¬ 
dividual adjudged legcdly incompetent 
shall not be considers initial determi¬ 
nations: and (2) who shall be appoint¬ 
ed or continued as representative payee 
on behalf of a beneficiary under Utle 
U of the Act (see 1404.1601) 

(Sees. 306(8). (J), and (k). and 1103 of th« 
Social Sacurity Act as amended. 53 Stat. 1366. 
as amended. 53 SUt. 1373. 49 StaL 647. aa 
amended. 43 UB.C. 405(a). (j). and (k). and 
1302.) 

2. Paragraph (c) erf 1404.906 is revised 
to read as follows: 

§ 404.906 Adnilni«tnitlve actlooe wbirii 
are not initial dr terminal looi. 

• • • • • 

(c) The denial of an application to bo 
made reprosentaUve payee for and on 
behalf of a beneficiary under title U of 
the Act (see 8 404.1601). 

(Sees. 306(a>. (j). and (k). and 1109 of the 
Social Security Act as amended. 53 Stat. 1366. 
as amended. 63 Stat. 1372. 49 SUt. 647. as 
amended, 42 UB.O. 40S(a). (j). and (k). and 
1302.) 

3. Section 416.1403 is amended by re¬ 
numbering present paragraphs (a)<3) 
and (a)(4) as paragraphs (a)<4) and 

(a) (5), respectively; adding a new para¬ 
graph (a)(3): and revising paragraph 

(b) to read as follows: 
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§ 416.1403 D(rtrrtnifiJitloti*« 

(a) Initial determinationM. • • • 

(3) A determination regarding to 
whom representative payment shall be 
m^e or continue to be made; except 
that the parties (see f 416.1414) to such 
initial determination shall be restricted 
to the recipient and hb legal representa¬ 
tive; and may Include an essential per¬ 
son as deftned in f 416.243 who has shown 
in writing that he may be prejudiced by 
such determination. 


(b) Other determinations. (1) The fol¬ 
lowing are not Initial determinations! 

(1) The denial of an app l icatio n to be 
made representative payee for and on 
behalf of a beneficiary under title XVI of 
the Act (see Subpart F of this part); 

(II) Determinations with respect to 
presumptive disability for the payment 
of benefits prior to a determination of 
disability; and 

(III) Determinations with respect to 
eligibility for» or amount of. emergency 
cash advances. 

(2) However, when poyment of pre¬ 
sumptive disability benefits or emergency 
cash advances are made, a notice shall 
be sent, explaining the nature of the pay¬ 
ments and the conditions under which 
they are made; and notice shall also be 
sent when no further presumptive disa¬ 
bility payments can be made. 

(Sees. 1102 and 1631(a) of the Social Security 
Act as amended. 40 8tat. 647. as amended, 
and 86 Stat. 1476 (42 UJB.C. 1302 and 1883 

(a))-) 

(FR Ooc.76-3ai5 Piled 11-17-75:8:46 amj 

IftegulatloQB Noa. 4, 5,10. 16. and 22) 
EXPEDITED APPEALS PROCESS 
Miscellaneous Amendments 

Under present regulations, an Individ¬ 
ual Is entitled to judicial review of a deci¬ 
sion on a social security or "black lung" 
claim under section 206(g> of the Social 
Security AcU 42 U.8.C. 405(g). if he has 
received an adverse initial determination 
and has exhausted his administrative 
appeal rights at the reconsideration, 
hearing, and Appeals Council levels. 
However, the Supreme Court in its recent 
opinion in Salfi v. Weinberger. #74-214 
(decided June 26. 1075). 05 S.Ct 2457. 
after considering these exhaustion re¬ 
quirements. concluded. In the context of 
a challenge to the constitutionality of a 
provision of the Social Security Act. that 
it "would be Inconsistent with the con¬ 
gressional scheme to bar the Secretary 
from determining in particular cases 
that full exhaustion of internal review 
procedures is not necessary for a decision 
to be ^final' within the language of f 1205 
Ig) of the Social Security Actl.** Salfi 
tnpra at 95 S.Ct 2467. Accordingly, the 
Commissioner has proposed and the 
Secretary has approved regulations 
which will dispense with the prior re- 
<iuirement for full exhaustion of admin¬ 
istrative appeal rights In that limited 
number of cases, involving a oonsUtu- 
Uonal challenge to a statutory provision. 


RULES AND REGULATIONS 

In which the Secretary determines that 
such exhaustion would be futile for the 
Individual and would reoulre "a com¬ 
mitment of administrative resources un¬ 
supported by any administrative or judi¬ 
cial interest.** Salfi, supra at 95 S.Ct 
2467. 

Under these regulations, the parties to 
a determination or decision which Is ad¬ 
ministratively re viewable will. If they 
so request and if certain requirements 
are met, be permitted to pursue an ex¬ 
pected judidal appeal. *rhls expedited 
appeals process will, as Salfi indicates, be 
appropriate only If the individual **has 
presented his or her claim at a sufficient¬ 
ly high level of review to satisfy the Sec¬ 
retary’s administrative needs”; "the only 
issue is the constitutionality of a statu¬ 
tory requirement”: and ”thc claim U 
neither otherwise invalid nor cognizable 
under a different section of the Act** 
Salfi V, Weinberger, supra, 95 8. Ct. at 
2467. Consequently, the expedited proc¬ 
ess will be appropriate only If the party 
has received at least a reconsideration 
determination, has no dispute with the 
Secretary's findings of fact and applica¬ 
tion and interpretation of the controlling 
laws beyond a contentiOQ that a section 
of the applicable statute is unconstitu¬ 
tional, and pursues as the sole remaining 
issue a challenge to the constitutionality 
of a section of the pertinent statute 
which precludes favorable action on his 
claim. Consistent with SalA. the Secre¬ 
tary win require administrative exhaus¬ 
tion to at least the reconsideration level, 
a •'sufficiently high level” to afford the 
Secretary an opportunity to correct er¬ 
rors; to have a complete record with 
respect to the facts, law. and possible 
alternative bases of entitlement; and to 
seek to Insure national uniformity in 
decisions. These requirements wfil not, 
in the Secretary's view, result in unduly 
delaying the claimant while meeting ad¬ 
ministrative needs; on the other hand, 
these requiremenUi will assure full con¬ 
sideration of the facts and law before 
full exhaustion of administrative reme¬ 
dies could be dispensed with. 

If the Secretary determines that the 
party’s claim is appropriate for treat¬ 
ment under the expelled appeals proc¬ 
ess. an agreement will be executed by the 
party (or parties) and the Secretary or 
his delegate which wrlll detail on its face 
or by incorporation the facts, law, and 
interpretatlDns thereof; the constitution¬ 
al issue for which review will be sought; 
suid the decision of the Secretary which 
has become final for purpose of judicial 
review. The agreement will further pro¬ 
vide that judicial review must be sought 
within 60 days of the date of the agree¬ 
ment and that failure to seek such re¬ 
view will render the Secretary’s "final” 
decision final and binding. As the Su¬ 
preme Court indicated in Salfi, ”a court 
may not substitute its conclusion as to 
futility for the contrary conclusion of the 
Secretary." Sal/l v. Weinberger, supra. 
95 8. Ct at 2467. The Secretary's deter¬ 
mination denying the use of the expe¬ 
dited procedure consequently will not be 
subject to the right to administrative or 
judicial review. 


53385 

These amendments are being promul¬ 
gated without notice of propel rule 
making. The reason Is the Secretary's be¬ 
lief that a prompt regulatory response 
to the Supreme Court's decision is ap¬ 
propriate and that prompt enactment of 
the procedure will focilitate disposition 
of cases currenUy ripe for judicial review 
and alleviate hardships and delays for 
individuals affected by the subject mat¬ 
ter of the regulations. In addition, the 
Supreme Court’s decision points up a 
void in the Social Security Administra¬ 
tion’s appeals procedure which this regu¬ 
lation fills by providing a formal process 
to assist in expediting litigation where 
further administrative proceedings are 
clearlv futile. Hence, it is considered ap¬ 
propriate to make these procedures ef¬ 
fective November 18.1975. 

Although notice of proposed rule mak¬ 
ing is being dispensed with, for the above 
reasons, consideration will be given to 
any data, views, or arguments pertaining 
thereto which are submitted in writing 
In triplicate to the Commissioner of So¬ 
cial Security, Department of Health, 
Education, and Welfare. P.O. Box 1585, 
Baltimore. Maryland 21203. 

Copies of all comments received In re¬ 
sponse to this notice will be available 
for public inspection during regular busi¬ 
ness hours at the Washington Inquiries 
Section, Office of Information. Social Sc- 
curitv Administration, Department of 
Health. Education, and W^fare. North 
Building. Room 4146, 330 Independence 
Avenue. SW.. Washington, D.C. 20201, 
until December 18. 1075. 

(8 mm. 306(a)-(d). (g), 221(d). 1102. 1869. 
1871. and 1872 of Vbo Social Socurity Act. 
and Boc. 413(b) of the Federal Coal Mine 
Health and Safety Act; 53 8tat, 1368. as 
amended. 68 Stat. 1082. as amended. 40 Stat. 
647. as amended. 79 SUt. 380. 79 8Ut. 331. 79 
8 Ui. 382. 86 scat. 152: 42 UBC. 405(a)-(d). 
(g). 421(d). 1302. I395ff. 1395hh. and 139611; 
and 80 UBC. 923(b).) 

Effectiae date. These regulations shall 
be effective November 18. 1975. 

(Catalog of Federal Domealle AsMstance Pro- 
grama Nos. 13000-18807. Health Insurance. 
Social Security. Coal Miners' Benefits, and 
Supplemental Security Income.) 

Dated; October 8. 1975. 

J. B. CaXI)WELL. 

Commissioner of Social Security, 

Approved: November 7, 1975. 

David Matktws. 

Secretary of Health, Education, 
and Welfare. 

Chapter HI of Title 20 of the Code of 
Federal Regulations Is amended as fol¬ 
lows: 

PART 404—FEDERAL OLD-AGE. 
SURVIVORS, AND DISABILITY INSURANCE 

1. Paragraph (j) Is added to § 404.906 
to read as follows; 

§ 401.906 Admmiiktmtivc aclions wltlclt 
are not initial drlf*rmJnationf». 

• • • • • 

Cj> *nie determination by the Social 
Security Adminbtration that an Individ¬ 
ual is not qualified for use of the expe- 
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dited appeals process as proYlded in 
( 404.916a. 

2. Section 404.915 Is revised to read as 
follows: 

§ SO 1.915 Notice of rccoaiidcrcd deter* 
minaCion. 

Written notice of the reconsidered de¬ 
termination shall be mailed to the par¬ 
ties at their last known addresses. The re¬ 
considered determination shall state the 
speclflc reasons therefor and Inform the 
parties of their right to a hearing (see 
f 404.917), or. if appropriate, the require- 
menU for use of the expedited appeeds 
vrocesB (see i 404.916a). 

3. Section 404.916 It revised to read as 
follows: 

S 40-i.916 FITi^ of m rrcoiMidcrcd deter¬ 
mination. 

The reconsidered determination shall 
be final and binding upon all parties to 
the reconsideration unless a hearing is 
requested in accordance with (404.918 
and a decision rendered or unless such 
determination is revised in accordance 
with 1404.956, or unless the expedited 
appeals process is used, in accordance 
with § 404.916a. 

4. Sections 404.916a through 404.916f 
are added to read as follows: 

§ 404.916a Expedited appeal# procryMt; 
conditioci# for U4C of sach proccaa. 

In cases in which a reconsideration 
determination has been made or a higher 
level of appeal has been reached, an 
expedited appeals process maj be used 
in lieu of the hearing and Appeals Coim- 
cil review, if the following conditions are 
met: 

(a) A reconsideration determination 
has been made by the Secretary; and 

(b) The individual is a party referred 
to In 1404.916c; and 

(c) The individual Ims filed a written 
request for the expedited appeals proc¬ 
ess: and 

(d> The individual has alleged, and 
the Secretary agrees, that the only fac¬ 
tor precluding a favorable determination 
with respect to a matter referred to in 
S 404.905. is a statutory provision which 
the individual alleges to be uiKonstitu- 
tlonal; and 

(e) Where more than one Individual 
is a party referred to in I 404.916c, each 
and every party concurs in the request 
for the expedited appeals process. 

§ 404.916b Expedilrd mpp^Mh procnis; 
plsre and liin« of (ilmg rrqueat. 

(a) Place of filing req^est, The request 
for the expedited appeals process must 
be made in writing and hied: 

(1) At an office of the Social Seemity 
Administration; or 

(2) In the case of an individual In 
tlie PhilUpines. at the Veterans Admin¬ 
istration Regional Office . In the Philip¬ 
pines or with a presiding officer, or 

(3) In the case of an individual hav¬ 
ing 10 or more years of service in the 
railroad industry (see Subpart 0 of this 
part), or of an individual entitled to 
an annuity on the basis of an award 
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under the Railroad Retirement Act prior 
to October 30, 1951, who requests in 
writing the use of such process with re¬ 
spect to his application to establish a 
jD^od of disability imder section 216(U 
of the Social Security Act, at an offioo 
of the Railroad Retirement Board. 

(b) Time of filing request. The request 
for the expedited appeals process must 
be filed at one of the following times: 

(1) No later than 6 months after the 
date on the notice to an Individual of 
the reconsidered determination unless 
the time is extended in accordance with 
the standards set out In (404.612 or 
f 404.954: or 

(2) If a request for hearing has been 
timely filed (see I 404.918), at any time 
prior to the individual's receipt of notice 
of the presiding officer's decision: or 

(3) Within 60 days after the date on 
the notice to such individual, of the pre¬ 
siding officer's decision or dismissal, un¬ 
less the time is extended in accordance 
with the standards set out in ( 404.612 
or S 404.954: or 

(4) If a request for review by the Ap¬ 
peals Cotmcil has been timely filed (see 
I 404.946). at any time prior to receipt by 
such individual of notice of the Appeals 
Council's final action. 

§ 40l.9l(W Expedited appesU proc<^i»; 

piirtSr*. 

The parties to the expedited appeals 
process shall be the person or persorvi 
who were parties to the reconsideration 
determination in question and, if appro¬ 
priate. parties to the hearing. 

8 -tOI.91(^ Expedited uppealii proeeiw; 
ogreemetil requlremctil#. 

(aXl) An authorised representative 
of the Secretary shall, if he determines 
that all conditions for the use of the ex¬ 
pedited appeals process are met (see 
1404.916a). prepare an agreement for 
signature of the party (parties) and an 
authorized r^resentative of the Secre¬ 
tary. 

<2) (i) Where a request for hearing has 
been filed, but prior to issuance of a deci¬ 
sion a request for the expedited appeals 
process is filed, the Chief Administra¬ 
tive Law Judge of the Bureau of Hear¬ 
ings and Appeals, or his designee, shall 
determine if the conditions required for 
entering an agreement are met. 

(ii) Where a hearing decision was the 
last action, or where a request for review 
is pending before the Appeals Council, 
and a request for the exp^ted appeals 
process is filed, the Chairman or Mputy 
Chairman of the Appeals Council, or the 
Ctiairman's designee, shall determine If 
the conditions required for an agree¬ 
ment are met. 

(b) An agreement with respect to the 
expedited appeals process shall provide 
that: 

(1) The facts involved in the claim 
are not in dispute; and 

(2) Except as indicated in paragraph 
(b) (3) of this section, the Secretary's In¬ 
terpretation of the law is not In dispute; 
and 

(3) The sole iBsue(s) in dispute is the 
application of a statutory provision(s) 


which Is described therein and which is 
alleged to bo imconsUtutional by the 
party requesting use of such process; 
and 

(4) Except for the provision challeng¬ 
ed. the light(s) of the party is estab- 
Ushed; and 

(5) The determination or decision 
made by the Secretary Is final for pur¬ 
poses of section 205(g) of the Act. 

§ 40'l.916e Expedited iippcmU procex»; 
rifrcl of ■greentrnt. 

The agreement described in I 404.916d. 
when signed, shall constitute a waiver by 
the parties and the Secretary with re¬ 
spect to the need of the parties to pursue 
the remaining steps of the administrative 
appeals process, and the period for filing 
a civil action In a district court of the 
United States, as provided in 'Section 
205(g) of the Social Security Act. shall 
begin as of the date on which the party 
(parties) and the authorized representa¬ 
tive of the Secretary sign the agreement. 
Any civil action under the expe¬ 
dited apt>ea]s process must be filed with¬ 
in 60 days following the date on which 
the agreement is signed by, or on bdialf 
of. the Secretary. 

8 40*1.916f Effc^ of a rrquc*xt tiiat doe* 
not rexult in agreement. 

If a request for the expedited appeals 
process does not meet all the conditions 
for use of the process, the Secretary shalJ 
so advise the party (parties) and shall 
treat the request as a request for recon¬ 
sideration. a hearing, or Appeals Coun¬ 
cil review, whichever Is appropriate. 

5. Section 404.040 is reviewed to read 
as follows: 

8 *101.940 EfTecl of pmoding ollirrr\ 
clrciiiion. 

The presiding officer's decision, pro¬ 
vided for in f 404.939. shall be final and 
binding upon all parties to the hearing 
unless It is reviewed by the Appeals 
Council (see (( 404.948-404.950) or un¬ 
less it is revised in accordance with 
i 404.956. or unless the expedited appeah 
process Is used, in accordance with 
f 404.916a. If a party's request for review 
of tlie presiding officer's decision is de¬ 
nied (see ( 404.947) or is dismissed (see 
1404.952), such decision shall be final 
and binding upon all parties to the hear¬ 
ing unless a civil action is filed in a dis¬ 
trict court of the United States, as is pro¬ 
vided in section 205(g) of the Act, or un¬ 
less the decision is revised in accordance 
with { 404.956. 


PART 405—FEDERAL HEALTH INSUR 
ANCE FOR THE AGED AND DIS 
ABLED 

6. Paragraph (c) Is added to f 405.705 
to read as follows: 

8 405.705 .Artlofu mrr not InllUI 

d cf rr mi n A tlofiit. 

• • • • • 

(e) Whether an individual Is qualified 
for use of the expedited appeals process 
as provided in 1405.718. 

7. Section 405.716 Is added to read ai 
follows: 
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§ 40S.7I6 Notice of rceonftiderrd deter* 
miiiJition#. 

Written noilcjc of the reconsidered 
determination shall be mailed by the 
Social Security Administration to the 
parties and their representatives at their 
last known addresses. Such notice shall 
state the specific reasons for the recon¬ 
sidered determination and shall advise 
the parties of their right to a hearing 
if the amount in controversy Is $100 or 
more. or. if appropriate, advise them of 
the requirements for use of the expedited 
appeals process (see*M05.718>. 

8. Section 405.717 la revised to read as 
follows: 

§405.717 EflTert of a rccon»itlrrcd drier- 
minaliofi. 

The reconsidered determination shall 
be final and binding upon all pcutics 
thereto unless a request for a hearing is 
filed with the Social Security Adminis¬ 
tration within 0 months after the date 
of mailing notice of the reconsidered de¬ 
termination to such parties and a deci¬ 
sion rendered, or unl^ the reconsidered 
determination is revised pursuant to the 
provisions of I 405.750. or unless the ex¬ 
pedited appeals process is used, in ac¬ 
cordance with i 405.718. 

9. Sections 405.718 through 405.718e 
are added to read as follows: 

§405.718 Expedited impeaU proccM; 
coodition* for tixe of process. 

In cases in which a reconsideration 
determination has been made or a higher 
level of appeal has been reached, an ex¬ 
pedited appeals process may be used In 
lieu of the hearing and Appeals Council 
review, if the following conditions are 
met: 

(a) A reconsideration determination 
has been made by the Secretary; and 

<b) The individual is a party referred 
to Inf 405.718b; and 

(c) The individual has filed a written 
request for the expedited appeals proc¬ 
ess: and 

<d) The individual has alleged, and 
the Secretary agrees, that the only factor 
precluding a favorable determination 
with respect to a matter referred to in 
1405.704. is a statutory provision which 
the individual alleges to be unconstitu- 
Uonal; and 

<e) Where more than one individual 
b a party referred to in I 405.718b. each 
and every party concurs in the request 
for the cxpiKiit^ appeals process. 

§40S.7l8a Expedited appeal* iieocciui; 
plare and lime of filing reqne*!. 

(a> Place of fllino reouest. The request 
for the expected appeals process must 
be made In writing and filed: 

<l) At an offlee of the Social Security 
Administration; or 

<2> In the case of an individual In the 
Philipptnes, at the Veterans Administra¬ 
tion Regional Offlee In the Philippines or 
with a presiding officer; or 

13) In the case of a qualified railroad 
retirement beneficiary (see 1404.368 of 
ihis chapter), at an offlee of the Railroad 
Retirement Board. 


(b) Time of filing request. The request 
for the expedited appeals process must 
be filed at one of the following times: 

<11 No later than 6 months after the 
date on the notice to an IndividuaJ of the 
reconsidered determination, unless the 
time Is extended in accordance with the 
standards set out in f 404.612 or 1464.954 
of this chapter; or 

(2) If a request for hearing has been 
timely filed (see f 405.723). at any time 
prior to the indivlduars receipt of notice 
of the presiding officer's decision; or 
(3> Within 60 days after the date on 
the notice to such individual of the pre¬ 
siding officer's decision or dismissal, un¬ 
less the time Is extended in accordance 
with the standards set out in f 404.612 
or f 404.954 of this chapter; or 

(4) If a request for review by the 
Appeals Council has been timely filed 
(see S 404.946 of this chapter), at any 
time prior to receipt by such Individual 
of notice of the Appeals Cotmcil's final 
action. 


§ 405.71 Ab Expedited appcala proeeM; 
parties. 

TTie parties to the expedited appeals 
process shall be the person or persons 
who were parties to the reconsideration 
determination in question and. if appro¬ 
priate. parties to the hearing. 

§ 405.718c Expedited appeals proccat; 
agreement re<|uirementiu 

(aXl) An authorized representative 
of the Secretary shall, if he determines 
that all conditions for the use of the 
expedited appeals process are met (see 
f 405.718). prepare an agreement for 
signature of the party (parties) and an 
authorized representative of the Secre¬ 
tary. 

(2) (I) Where a request for hearing has 
been filed, but prior to issuance of a 
decision a request for the expedited ap¬ 
peals process is filed, the Chief Admin¬ 
istrative Law Judge of the Bureau of 
Hearings and Appeals, or his designee, 
shall determine if the conditions required 
for entering an agreement arc met. 

(ii) Where a hearing decision was the 
last action, or where a request for review 
is pending before the Appeals Council, 
and a request for the expedited appeals 
process is filed, the Chairman or D^uty 
Chairman of the Appeals Council, or the 
Chairman's designee, shall determine if 
the conditions required for an agreement 
are met. 

<b) An agreement with respect to the 
expedited appeals process shall provide 
that: 

(1) The facts involved In the claim are 
not in dispute; and 

(2) Except as Indicated in paragraph 
(b) <3) of this section, the Secretary's 
interpretation of the law is not in dis¬ 
pute; and 

(3) *rhe sole tssueCs) In dispute is the 
application of a statutory provision(s> 
which is described therein and which is 
alleged to be unconstitutional by the 
party requesting use of such process; and 

(4) Except for the provision chal¬ 
lenged. the rightCs) of the party Is estab¬ 
lished; and 


<5) The determination or decLMon 
made by the 8ecretar>’ is final for pur¬ 
poses of section 305(g) of the Act 

§ 405.7 ISd Expedited appeals proroui; 
effect of agreement. 

The agreement described In f 405.718c, 
when signed, shall constitute a waiver 
by the parties and the Secretary with 
respect to the need of the parties to pur¬ 
sue the remaining steps of the adminis¬ 
trative appeals process, and the period 
for filing a civil action in a district court 
of the United States, as provided in sec¬ 
tion 205(g) of the Social Security Act, 
shall begin as of the date on which the 
party (parties) and the authorized rep¬ 
resentative of the Secretary sign the 
agreement Any civil action under the 
expedited appeals process must be filed 
within 60 days following the date on 
which the SM^eement is signed by, or on 
behalf of. the Secretory. 

§ 405.718r Effect of a m{oc»t that den's 
not result in agreement. 

If a request for the expedited appeals 
process does not meet all the conditions 
for the use of the process, the Secretary 
shall so advise the party (parties) and 
shall treat the request as a request for 
reconsideration, a hearing, or Appeals 
Council review, whichever is appropriate. 

10. Section 405.730 is revised to read as 
follows: 

§ 405.730 Court review. 

To the extent authorized by section 
1869, section 1876(f), and eectlon 1879 
(d) of the Act. a party to a decision of 
the Api>eali Council (sec i 404.950 of this 
chapter). or the decision of a presiding 
officer where the request for review by 
the Appeals Council was denied, may ob¬ 
tain a court review where the amount in 
controversy after Appeals Council review 
is $1,000 or more, by filing a civil action 
In a district court of the United States 
in accordance with the provisions of sec¬ 
tion 205(g) of the Act (see ( 422.310 of 
this chapter for the filing procedure). A 
pirty to a reconsidered determination 
may obtain a court review where the 
amount in controversy is $1,000 or more 
and he requests and meets the conditions 
for the expedited appeals process (see 
§405.718). 

PART 410—FEDERAL COAL MINE HEALTH 

AND SAFETY ACT OF 1969. TITLE fV— 

BLACK LUNG BENEFTTS 

11. Paragraph (1) Is added to J 410.615 
to read as follows: 

§410.615 Adminiiitralive artiona that 
mrr not initial determination)!. 

• • • • • 

(1) 'The determination by the Social 
Security Administration that an individ¬ 
ual is not qualified for use of the expe¬ 
dited appeab process, as provided In 
I 410.629a. 

12. Section 410.628 Is revised to read as 
follows: 

§410.628 ^ Notice of rrron«idercd defer- 
mination. 

Written notice of the reconsidered de¬ 
termination shall be mailed by the Social 
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Sectirlty Administration to the parUee at 
Uieir last known addresses. The recon¬ 
sidered determination shall state the 
spedhc reasons therefor and inform the 
parties of their right to a hearing (see 
f 410.G30), or. if appropriate, inform the 
parties of the requirements for use of the 
expedited appeals process (see 1410.- 
629a). 

13. Section 410.629 is rerised to read 
as follows: 

§ 4]0.(»29 Effect of m rc>confii<icrrd defer- 

iiiifiAliiMt- 

The reconsidered determination shall 
be final and binding upon all parties to 
the reconsideration unless a hearing Is 
requested in accordance with I 410.631 
and a decision rendered or unless such 
determination is revised in accordance 
with f 410.671. or unless the expected 
appeals process Is used In accordance 
with 410.629a. 

14. SecUons 410.629a through 410.629f 
are added to read as follows: 

§ 410.629a Expedited appeaU proeeaa; 
ronditioiM for uae of such procese. 

In cases in which a reconsideration 
determination has been made or a 
higher level of appeal has been reached, 
an expedited appeals process may be 
used in lieu of the hearing and Appeals 
Council review, if the following condi¬ 
tions are met: 

(a) A reconsideration determination 
has been made by the Secretary; and 

<b) The Individual Is a party referred 
to in M 10.629c; and 

(c) The Individual has filed a written 
request for the expedited appeals proc¬ 
ess; and 

(d> Tlio individual has alleged, and t2ie 
Secretary agrees, that the only factor 
precluding a favorable determination 
with respect to a matter referred to in 
I 410.610. is a statutory provision which 
the individual alleges to be unconstitu¬ 
tional; and 

(e) Where more than one individual Is 
a party referred to In I 410.629c. each 
and every party concurs in the request 
for the expedited appeals process. 

§ 410.629k Expcdilrd appeal* prctcraai 
place and lime of filing recpieat. 

(a) Place of filing request. The request 
for the expedited appeals process must 
be made in writing and filed: 

(1) At an office of the Social Security 
Administration: or 

(2) With a presiding officer. 

Cb) Time of filing request. The request 
for the expedited appeals process must 
be filed at one of the following times: 

(1) No later than 6 months after the 
date on the notice to an individual of the 
reconsidered determination, unless the 
time is extended for good cause shown; 
or 

(2) If a request for hearing has been 
timely filed (see I 410.631), at any time 
prior to the Individuars receipt of notice 
of the presiding officer's decision; or 

(3) Within 60 days after the date on 
the notice to such individual of the pre¬ 
siding officer's decision or dismissal, un- 
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less the time is extended for good cause 
shown; or 

(4) If a request for review by the Ap¬ 
peals Council has been timely filed (see 
I 410.661 at any time prior to receipt 
by such individual of notice of the Ap¬ 
peals Council's final action. 

S 410.629c Expedited appfvila process; 
parties. 

The parties to the expedited appeals 
process shall be the person or persons 
who were parties to the reconsideration 
determination in question and. if appro¬ 
priate, parUes to the hearing. 

§ 410.629d Expedited appeal* procnuit 
agreement reqairemenu. 

(a) (1) An authorized representative of 
the Secretary shall, if he determines that 
all conditions for the use of the expedited 
appeals process are met (see 8 410.629), 
prepare an agreement for signature of 
the party (parties) and an authorized 
representative of the Secretary. 

(2) (1) Where a request for hearing has 
been filed, but prior to Issuance of a 
decision a request for the expedited ap¬ 
peals process is filed, the Clilef Adminis¬ 
trative Law Judge of the Bureau of 
Hearings and Appeals, or his designee, 
shall determine if the conditions re¬ 
quired for entering an agreement are 
met 

(ii) Where a hearing decision was the 
last action, or where a request for review 
is pending before the Appeals Council, 
and a request for the expedited appeals 
process Is filed, the Chairman or Deputy 
Chairman of the Appeals Council, or the 
Chairman's designee, shall determine If 
the conditions required for an agreement 
are met 

(b) An agreement with respect to tlie 
expedited appeals process shall provide 
that: 

(1) The facts involved in the claim are 
not In dispute: and 

(2) Except as indicated in paragraph 
(b) (3) of this section, the Secretary's 
interpretation of the law is not in dis¬ 
pute: and 

(3) The sole issue(s) in dispute Is the 
application of a statutory provision (s) 
which Is described therein and which Is 
alleged to be unconstitutional by the 
party requesting use of such process; and 

(4) Except for the provision chal¬ 
lenged. the rlght(s) of the party Is estab¬ 
lished; and 

(5) The determination or decision 
made by the Secretary Is final for pur¬ 
poses of section 205(g) of the Act 

§ 410.629e Expcdllrd appeal* proce**; 
cITect of agreement. 

ITie agreement described in 1410.629d. 
when signed, shall constitute a waiver 
by the parties and the Secretary with re¬ 
spect to the need of the parties to pursue 
the re m ai n i n g steps of the administrative 
appeals process, and the period for filing 
a civil action in a district court of the 
United States, as provided in section 
205(g) of the Social Security Act, shall 
begin as of the date on which the party 
(parties) and the authoiiz^ represent¬ 
ative of the Secretary sign the agree¬ 


ment Any civil action under the expe¬ 
dited appeals process must be filed within 
60 days following the date on which the 
agreement is signed by, or on belrnlf of, 
the Secretary. 

S 410.629f Eflfcct of a rcqtie*t ikat ilotfi 
not rcsnll in agreement. 

If a request for the expedited appeals 
process does not meet all the conditions 
for the use of the process, the Secretary 
shall so advise the party (parUes) and 
shall treat the request as a request for 
reconsideration, a hearing, or Appeals 
Council review, whichever is appropriate. 

15. Section 410.655 is revised to read as 
follows: 

§ 410.635 EfTcx*! of .\ilmifiinirativo Ijiw 
Judge'* decUion. 

The decision of the Administrative Law 
Judge provided for in 8 410.654. shall be 
final and binding upon all parties to the 
hearing unless It Is reviewed by the Ap¬ 
peals Council (see 88 410.663-410.665) or 
unless It Is revised in accordance with 
8 410.671, or unless the expedited appeals 
process Is used, in accordance wiUi 
8 410.629a. If a party's request for review 
of the Administrative Law Judge's deci¬ 
sion is denied (see 8 410.662) or Is dis¬ 
missed (sec 8 410.667), such decision shall 
be final and binding upon all parties to 
the hearing unless a civil action is filed in 
a district court of the United States, as Is 
provided In section 305(g) of the Social 
Security Act. as incorporated in the Fed¬ 
eral Coal Mine Health and Safety Act 
by secUon 413(b) of that Act (see 
8 410.670a), or unless the decision Is re* 
vised In accordance with 8 410.67L 


PART 41S—SUPPLEMENTAL SECURITY 

INCOME FOR THE AGED, BUND, AND 

DISABLED 

16. Paragraph (b> of 8 416.1403 is re¬ 
vised to read as follows: 

§ 416.1403 Dctmniiuillon*. 

• • • • • 

(b) Other determinations. Determina¬ 
tions with respect to presumptive dis¬ 
ability for the payment of benefits prior 
to a determination of disability and with 
respect to eligibility for, or amount of. 
emergency cash advances and with re¬ 
spect to whether an individual is quali¬ 
fied for use of the expedited appeals 
process as provided In 8 416.1424 are not 
considered initial determinations. How¬ 
ever. when payment of presumptive dis¬ 
ability benefits or emergency cash ad¬ 
vances are made, a notice shall be sent, 
explaining the nature of the payments 
and the conditions under which they 
are made. Notice shall also be sent when 
no further presumptive disability pay¬ 
ments can be made or a determination is 
made that an individual has not qualified 
for use of the expedited appeals process. 

17. Section 416.1422 Is revised to read 
os follows: 

§ 416.1122 Notice of reconsidered de- 
lerminjiliofi. 

Written notice of the reconsidered de¬ 
termination shall be mailed to the par¬ 
ties at their last known addresses. The 
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reconsidered determination shall state 
the specific reasons therefor and Inform 
the parties of their rialit to a hearing, or. 
if appropriate, inform the parties of the 
requirements for use of the expedited ap¬ 
peals process (see ft 416.1434). 

18. Section 416.1423 is revised to read 
as follows: 

§ 416.1423 Effect of a rcconaidrrrd dc- 
Irrniinatlon. 

The reconsidered determination shall 
be final and binding upon all parties to 
the reconsideration unless a hearing is 
requested and a decision rendered or un¬ 
less such determination is reopened and 
revised, pursuant to 1416.1475 and 
1416.1477. or unless the expedited ap¬ 
peals process U used. In accordance with 
I 416.1424. 

19. Sections 416.1424 through 
416.1424e are added to read as follows: 

§416.1424 Expedited appeal* prorcM; 
rondiiiona for ume of rach prorcM. 

An expedited appeals process may be 
used if the following conditions are met: 

(a) An initial and reconsideration de¬ 
termination or a hearing decision have 
been made by the Secretary: and 

<b) The individual Is a party referred 
to in § 416.1424b: and 

(c^ The individual has filed a written 
request for the expedited appeals proc¬ 
ess: and 

<d) The individual has alleged, and 
the Secretary agrees, that the only fac¬ 
tor precluding a favorable determination 
with respect to a matter referred to in 
1416.1403(a). is a statutory provision 
which the individual alleges to be uncon¬ 
stitutional: and 

(e) Where more than one Individual 
is a party referred to in i 416.1424b. each 
and every party concurs in the request 
for the expedited appeals process. 

§ 416.1124« Expedited appcalu proccM; 
place and lime of filing requeat. 

(a) Place of filing request. The request 
for the expedited appeals process must 
be made in writing and filed at an office 
of the Social Security Administration. 

(b) Time of AUng request. The request 
for the expedited appeals process must 
be filed at one of the following times: 

(1) No later than 35 days after the 
date on the notice to an Individual of the 
reconsidered determination, unless the 
time is extended in accordance with the 
^tandarda set out in I 404.612 of this 
chapter or | 416.1474; or 

<3) If a request for hearing has been 
Umely filed (see 8 416.1426). at smy time 
prior to the individual's receipt of notice 
of the presiding officer's decision; or 

(3) Within 35 days after the date on 
the notice to such indivlcfual of the 
presiding officer's decision or dismissal, 
unlen the time is extended In accordance 
with the standards set out in 8 404.612 of 
this chapter or 8 416.1474: or 

(4) If a request for review by the Ap- 
Poait Council has been timely filed (see 
8 416.1462). at any time prior to receipt 
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of notice of the Appeals Council's final 
action. 

§ 416.1424b Expedited iipp^aU procest; 
partir*. 

The parties to the expedited appeals 
process shall be the person or persons 
who were parties to the initial determina¬ 
tion in question and. if appropriate, 
parties to the reconsidexation and hear¬ 
ing. 

§ 416.1424c Expedited appeal* prorea*; 
agreetneni reqaireroenU. 

(a) (1) An authorized representative 
of the Secretary shall, if he determines 
that all conditions for the use of the ex¬ 
pedited appeals process are met (see 
8 416.1424). prepare an agreement for 
signature of the party (parties) and an 
authorized representative of the Secre¬ 
tary. 

(2) (1) Where a request for hearing 
has been filed, but prior to issuance of a 
decision a request for the expedited ap¬ 
peals process is filed, the Chief Admin¬ 
istrative Law Judge of the Bureau of 
Hearings and Appeals, or his designee, 
shall determine if the conditions required 
for entering an agreement are met. 

(11) Where a hearing decision was the 
last action, or where a request for review 
is pending before the Appeals OounciL 
and a request for the exp^ted appeals 
process is filed, the Chairman or Deputy 
Chairman of the Appeals Council, or the 
Chairman's designee, shall determine if 
the conditions required for an agree¬ 
ment are met. 

(b) An agreement with respect to the 
expedited appeals process shall provide 
that: 

(1) The facts Involved in the claim 
are not in dispute; and 

(2) Except as indicated in paragraph 
(b) (3) of this section, the Secretary's in¬ 
terpretation of the law is not in dispute: 
and 

(3) The sole Issue(s) In dispute is the 
application of a statutory provision(s) 
which is described therein and which is 
alleged to be unconstitutional by the par. 
ty requesting use of such process; and 

(4) Except for the provision chal¬ 
lenged, the iight(8) of the imrty is estab- 
Ushed; and 

(5) The determination or decision 
made by the Secretary is final for pur¬ 
poses of section 205(g) of the Act 

§ 41(t142^id Elxpcditcd app<»«l* prorr*#; 
effect of agreement. 

The agreement described in 8 416.1424c. 
when signed, shall constitute a waiver by 
the parties and the Secretary with re¬ 
spect to the need of the parties to pur¬ 
sue the remaining steps of the adminis¬ 
trative appeals process, and the period 
for filing a civil action in a district court 
of the United States, as provided in sec¬ 
tion 205(g) of the Social Security Act. 
alxall begin as of the date on which the 
party (parties) and the authorized rep¬ 
resentative of the Secretary sign the 
agreement. Any civil action under the ex¬ 
pedited appeals process must be filed 
within 60 days following the date on 
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which the agreement Is signed by, or on 
behalf of. the Secretary. 

9 416.1424e Effect of m requmt that docs 
not re»iill in agreement. 

If a request for the expedited appeals 
process does not meet all the conditions 
for the use of the process, the Secretary 
shall so advise the party .(parties) and 
shall treat the request as a request for 
reconsideration, a bearing, or Appeals 
Council review, whichever is appropriate. 

20. Section 416.1458 is revised to read 
as follows: 

§ 416.1436 Effect of pre«i«ling olfirer’a 
deeiaion. 

The presiding officer's initial hearing 
decision, provided for In 8 416.1457(a>, 
shall be final and binding upon all par¬ 
ties to the hearing unless it is reviewed 
by the Appeals Council, or unless the ex¬ 
pedited appeals process is used, in ac¬ 
cordance with I 416.1424. If a party's re¬ 
quest for review of the presiding officer's 
decision is denied, such decision shall be 
final and binding upon all partita to the 
hearing unless a civU action is filed in a 
district court of the United States as pro¬ 
vided in section 1631(c) (3) of the Act. or 
unless the decision is revised in accord¬ 
ance with 8 416.1475. If a party's request 
for review oi the presiding officer's deci¬ 
sion is dismissed, such decision shall be 
final and binding upon all parties to the 
hearing unless the decision is revised in 
accordance with 8 416.1475. 


PART 422—ORGANIZATION AND 
PROCEDURES 

21. Section 422.210 Is revised to read 
as follows: 

§ 422.210 Court review. 

(a) General, A claimant may obtain a 
court review of a decision by a presiding 
officer if the Appeals Council has denied 
the claimant's request for review or of a 
decision by the Appeals Council when 
that Is the final decision of the Secre¬ 
tary. A claimant may abo obtain a court 
review of a reconsidered determination 
or of a decision of a presiding officer un¬ 
der the conditions set forth in 88 404.- 
9l6e. 405.718d. 410.629e. or 416.1424d Of 
this chapter, as appropriate. (For court 
review as to the amount of benefits for 
Inpatient hospital services, posthospital 
extended care services, or posthospital 
home health services, under Part A of 
title XVlil of the Social Secinity Act. 
the amount in controversy must be $1,000 
or more, os provided uncler section 1869 
(b) of the Act.) An institution or agency 
may obtain a court review of a decision 
by the Appeals Council that it is not a 
provider of services or of a decision by 
the Appeals Council terminating an 
agreement entered into by the institu¬ 
tion or agency with the Secretary (see 
section 1866(b)(3) of the Act). (The 
Social Security Act does not provide for 
a right to court review of a final deci¬ 
sion of the Secretary regarding the sta¬ 
tus of an entity which is not a "provider 
of services," such as an Independent lab- 
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omtory.) (See secUons 205(g) and 1869 

(b) and (c) of the Act and If 404.931» 
404.940. 404.951. and 404.954 of ihU 
chapter.) 

(b) Court in which to institute civil 
action. Any civil action described in para¬ 
graph (a) of this section must be in¬ 
stituted in the district court of the United 
States for the judicial district in which 
the claimant resides or where such in¬ 
dividual or institution or agency has his 
principal place of business. If the in¬ 
dividual does not reside within any such 
judicial district, or if such Individual or 
institution or agency does not have his 
principal place of business within any 
such judicial district, the civil action 
must be instituted In the District Court 
of the United States for the District of 
Columbia. 

(c) Time for insUtuUng civil action. 
Any chrii action described in paragraph 
<a) of this section must be instituted 
wiUiln 60 days after the Appeals Coun¬ 
cil's notice of denial of request for re^ 
view of the hearing examiner's decision 
or notice of the decision by the Appeals 
Council Is mailed to the individual. In¬ 
stitution. or agency, except that this time 
may be extended by the Appeals Coun¬ 
cil upon a showing of good cause. Where 
an agreement has been made pursuant 
to the expedited appeals procedures set 
forth in iM04.916d. 405.718c. 410.629d. 
or 41G.1424C of this chapter, as appro¬ 
priate. a civil action under section 205<g) 
of the Act must be commenced within 60 
days from the date of the signing of such 
agreement by. or an behalf of. the Sec¬ 
retary. except where lime described 
in the preceding sentence of this para¬ 
graph <c> has been extended by the Sec¬ 
retary upon a showing of good cause. 

(d) Proper defendant. Where any civil 
action described in paragraph (a) of this 
section is Instituted, the person holding 
the office of Secretary of Health. Educa¬ 
tion. and Welfare shall, in his official 
capacity, be the proper defendant. Any 
such civil action properly instituted sh^ 
survive notwithstanding any change of 
the person holding the office of Secre¬ 
tary or any vacancy in such office. If the 
complaint is erroneously hied against 
the United States or against any agency, 
officer, or employee of the United States 
other than the Secretary, the plaintiff 
will be Dottfled that he has named an 
incorrect defendant and will be granted 
60 days from the date of mailing of such 
notice in which to commence the action 
against the correct defendant, the 
Secretary. 

(FR X>oc.7S-31116 Filed U-I7-7S:8:4S ami 

Title 20—Employees* Benefrts 

CHAPTER V—MANPOWER ADMINISTRA¬ 
TION. DEPARTMENT OF LABOR 

PART 619—SPECIAL UNEMPLOYMENT 
ASSISTANCE 

Revisions of Regulations 
Correction 

In FR Doc. 29342 appearing at page 
51600 in the issue for Wednesday. No¬ 
vember 5. 1975. the following changes 
should be made: 
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(1) In the second column on page 
51607, the 6th line from the top. the word 
**lnnaccurate" should read “accurate". 

(2) In 4 619.15(b) on page 51606. the 
6th line from the bottom. “J 19.23“ 
should read “i 619.22.** 


Title 21—Food and Drugs 

CHAPTER I—FOOD AND DRUG ADMINIS¬ 
TRATION. DEPARTMENT OF HEALTH. 

EDUCATION. AND WELFARE 

PART 558 —NEW ANIMAL DRUGS 
FOR USE IN ANIMAL FEEDS 

Tylosin 

The Commissioner of Food and Drugs 
has evaluated a supplemental new animal 
drug applicaUon (99-468V) Hied by AUled 
Mills. Inc., 110 North Wacker Drive, 
Chicago. IL 60606, proposing safe and ef¬ 
fective use of an additional tylosin pre¬ 
mix for manufacture of swine feed. The 
supplemental applicaUon Is approved. 
eifecUve November 18. 1975. 

The Commissioner is amending Part 
558 to reflect this approval. 

In accordance with 9 514.11(e) (2) (ii) 
(21 CFR 514.11(e) (2) (ii>) of the animal 
drug regulations, a summary of the safety 
and cITecUvcness of data and informa¬ 
tion submitted to support the approval of 
this applicaUon Is released publicly. The 
summary is available for public examina- 
Uon at the office of the Hearing Clerk. 
Rm. 4-65. 5600 Fishers Lane. Rockville. 
MD 20852, Monday through Friday from 
0 ajn. to 4 p.m., except on Federal legal 
holidays. 

Therefore, under the Federal Pood, 
Drug, and Cosmetic Act (sec. 512(1), 82 
8tat. 347 (21 UJ5.C. 360b(i))) and under 
authority delegated to the Commissioner 
(21 CFR .5.120). Part 558 U amended In 
4 558.625 by revising paragraph (b)(33> 
as follows: 

8 558.625 Tylosin. 


(b) • • • 

(33) To 012323: 0.8 and 2 grams per 
pojmd; paragraph (f) (1) (vlXa) of this 
secUon. 


Effective date. This amendment shall 
become effecUve November 18. 1975. 

(Sec. 512(1). 82 8Ut. 347 (21 UJB.C 360b 

(I)).) 

Dated: November 11, 1975. 

C. D. Van Hotrwn.iKo. 

Director, Bureau of 
Veterinary Medicine. 

|PB DOC.75-S1014 FUed 11-17-75:8:46 am] 

Title 28—^Judicial Administration 
CHAPTER I—DEPARTMENT OF JUSTICE 
(Order No. 630-76| 

PART O—ORGANIZATION OF THE 
DEPARTMENT OF JUSTICE 

Obstruction of JusUco Prosecutions 

This order clarifles responsiblltUes of 
the Assistant Attorneys General in ob¬ 
struction of justice prosecuUons. The De¬ 
partment's policy was first described In 
the Attorney General's Memorandum to 


the Heads of All Departments and Agen> 
clcs In the ExecuUve Branch of the Gov¬ 
ernment. dated September 28,1972. That 
memorandum stated that: 

Obstrxictton and porjury matten will be 
under the euperviaory jurisdiction of the 
DivMon and SecUon of the Deportment bar¬ 
ing respoiiBibillty for the case or matter In 
which the obstruction occurred. When such 
responsibility for the subject matter cannot 
be IdenUfled, superrlsory responsibility is 
with the General Crimes fiectlon of the 
Criminal Dirlslon. 

This order authorises each Assistant 
Attorney General in charge of a Divi¬ 
sion of the Department of JusUce to 
supervise and conduct enforcement of 
obstrucUon of justice and related mat¬ 
ters such as perjury and fraud, when 
such charges arise In the context of a 
case or matter already under his super¬ 
visory jurlsdlcUon. 

Supenision of obstruction, perjury 
and fraud matters includes the author¬ 
ity to appoint special attorneys to present 
evidence to grand Juries. IniUal consulta- 
Uon with the Assistant Attorney General 
in charge of the Crtmlnal Division Is re¬ 
quired. to determine the appropriate 
supervisory jurisdiction In each case. In 
the event the Assistant Attorney General 
in charge of the Division having respon¬ 
sibility for the c&se or matter does not 
wish to assume supervisory jurisdiction, 
he shall refer the matter to the Assistant 
Attorney General in charge of the 
Criminal Division for handling by that 
Division. 

By virtue of the authority vested In me 
by 28 UJB.C. 509. 510, 515 and 5 U.S.C. 
SOI. Part 0 of Chapter I of Title 28. Code 
of PMeral Regulations, is amended by 
adding a new Subpart Z-1 Immedlatr'y 
after Subpart Z. 

Subpart Z-1—Proft*cutIon« for Obolnurtfon of 
iuttico optf RolotoS ChorgM 

0.178 Scope. 

0.179a Kaforooment responsibility. 

Subpart Z-1—Prosecutions for 
Obstruction of Justice and Related Charges 

§ 0.179 Scope. 

This Subpart applies to the following 
matters: 

(a) Obstruction of justice and ob¬ 
struction of a criminal investigation (18 
UJ3.C. 1501-1511); 

(b) Perjury and subornation of per¬ 
jury (18 UJ8.C. 1621. 1622): 

(c) False declarations before a grand 
jury or court (18 UJB.C. 1623); 

(d) Fraud and false statements In 
matters within the jurisdiction of a gov¬ 
ernment agency (18 U.S.C. 1001); and 

(e) Conspiracy to defraud the United 
States (18 UJ3.C. 371). 

§ 0.179a Enfurccmcnl rrspofiftibtlilir^* 

(a) Matters involving charges of ob¬ 
struction of justice, perjury, fraud or 
false statement, as described in secUon 
0.179 of this Subpart, shall be under the 
supervisory jurisdiction of the Division 
having responsibility for the case or mat¬ 
ter in which the alleged obstruction oc¬ 
curred. The Assistant Attorney General 
in charge of each Division shall have full 
authority to conduct prosecution of such 
charges, including authority to afH>oint 
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special attorneys to present evidence to 
^rand juries. However, such enforcement 
shall be preceded by consultation with 
the Assistant Attorney General In charge 
of the Criminal Division, to detennine 
the appropriate supervisory jurisdiction. 
(See28CFR 0.55(p>.) 

(b) In the event the Assistant Attorney 
General In charge of the Division having 
responsibility for the casn or matter does 
not wish to assume supervisory juris¬ 
diction he shall refer the matter to the 
Assistant Attorney General in charge of 
the Criminal Division for handling by 
that DlvisloiL 

Dated: November 7, 1075. 

Edward H. Lbvx. 

Attorney Oeneral. 

(FR DOC.7M1008 FUed 11-17-78:8:46 am) 


Title 47—Teiecommunkatlon 

CHAPTER I—FEDERAL COMMUNICA* 

TIONS COMMISSION 

IFCC 75-12391 

part I—practice and procedure 

Order Regarding Practice and Procedure 

1. In proceedings involving amendment 
of the FM Table of Assignments (I 73.202 
of the Rules) or the Television Table of 
Assignments (| 73.005), it appears that 5 
copies (an original and 4) of petitions for 
rule making, comments, reply comments 
and pleading^ will sufQce to meet the 
Commission's needs. We are therefore re¬ 
ducing the number of copies required by 
the rules. 

2. Amendments to the rules are set out 
in the attached Appendix. Because they 
are procedural in nature, the prior notice 
and effective date requirements of 5 
UB.C. 553 are inapplicable. Authority for 
their adoption Is contained in Sections 
4(i) and 303(r) of the Communications 
Aciof 1034, as amended, 47 UB.C. 154(1) 
and 303(r). 

3. Accordingly, it is ordered, effective 
November 18, 1075, that the Rules and 
Hegulailona are amended as set out 
below. 

(8«3I. 4. SOS. 48 8Ut, as amended. 1008. 1092; 
47 OJS.C. 154, SOS). 

Adopted: November 4. 1975. 

Released: November 5, 1075. 

PCDCRAL COmrUffXCATlOHS 
CoicMisaxoN, 

rSCALl Vnt CENT J. Muluks, 

Secretary, 

Part 1 of Chapter I of Title 47 of the 
Code of Federal Regulations is amended 
as follows: 

1. Section 1.51<b) is revised, to read 
ss follows: 

I 1.51 Number of coplea of plradingn, 
briefa and oilier papers. 

• • • • • 

(b) In rule making proceedings which 
have not been designated for hearing, an 
original and 11 copies of all papers shall 
be Wed. See, however, f 1.420<e). 


2. Section 1.401(b) is revised to read 
as follows: 


§ 1.401 Petition* for rule making. 

• • • • • 

<b) The petition for rule making shall 
conform to the requirements of f 1.49, 
1.52 and 1.419(b) (or i 1.420(e),U appli¬ 
cable), and shall be submitted or ad¬ 
dressed to the Secretary, Federal Com¬ 
munications Commission, Washington, 
D.C.20554. 


3. Section 1.420(e) is added, to read as 
follows: 

§ 1.420 Additional proeediire* in pro¬ 
ceeding* for amendment of the FM 
or Television Table of Aa»ignmenU. 
• • • • • 

(e) An original and 4 copies of all 
petitions for rule making, comments, re¬ 
ply comments, and other pleadings shall 
be Wed with the Commission. 

IFRDOC.75-S1107 Ftlsd 11-7-75:8:45 am] 


IDocket No. 19565; FCC75-1225| 

PART I—PRACTICE AND PROCEDURE 
Memorandum Opinion and Order 

In the matter of implementation of 
the National Environmental Policy Act 
of 1969. 

1. A Report and Order in this proceed¬ 
ing was released on December 16. 1974 
(FCC 74-1042. 49 FCC 2d 1313, 39 FR 
43834. December 19, 1974). The Report 
and Order promulgated final rules Im- 
plemtmting the National Environmental 
Policy Act (NEPA.)* Four petitions for 
stay of the effective date of those rules 
were Wed; they were denied on January 
24. 1975. FCC 75-97, 50 PCX? 2d 814. Pctl- 
Uons for reconsideration have been filed 
by the following interested organisa- 
tioQs: 

Amarican Radio Relay League. Ine. (ARRL) 
ComznunlcaUofit Propertie a. Inc . (CPI) 

GTE Sendee Corporation (QTK) 

MCI Telecommunications Corporation (MCI) 
Prank K. Spain, doing bustnees m Mlcro- 
wa?e Service Co.. Microwave Service Com¬ 
pany of Florida, Inc., and Alabama Micro- 
wave. Ino. (Mlrcovrave Service Co.) 
Midwestern Relay Company (Mldweetem) 
Teleprompter Corporation 
United Video, Inc. 

UUliUes Telecommunication Council (UTC) 

Rcponslvo pleadings have been Wed 

by: 

American Telephone and Telegraph Company 
(ATAT) 

The Anoclatloa of American Railroads 
(AAR) 

Citlaena for Cable Avrareceoa in Pennsylva¬ 
nia and the PbUadelphla Community Cable 
CoaUUon (CCAP) 

Western Union 

2. Most of the petitions question the 
difference between the treatment of 
microwave relay antenna towers and 
other antenna towers. Section 1.1395(8) 
of the rules provides, in part, that actions 
authorizing the construction of the fol¬ 
lowing classes of communications facili¬ 
ties are major actions within the mean¬ 
ing of NEPA; 

(2) Private , and eoimnon carrier micro¬ 
wave relay antenna towers or supporting 


*42 US.C. 4321-4347. 


structures exceeding 100 feet In height, ex¬ 
cluding pole mounted mlcrosrave antennas. 

(3) Standard (AM), FM, television and In¬ 
ternational broadcast antenna towers or sup¬ 
porting structures which exceed 300 feet in 
height, and all AM directional arrays sdthout 
regard to height. 

(4) Other antenna tosrers or supporting 
structures. Including pole mounted mlcro- 
vrave antennaa. which exceed 300 feet In 
height and are not located In areas devoted 
to heavy industry or to agrtculture. 

Petitioners uniformly state that gen¬ 
eral statements to the effect that micro- 
wave relay antenna towers are bulkier or 
more conspicuous than other antenna 
towers are erroneous, and that there is 
no factual basts for applying the rules to 
microwave facilities over IOC feet in 
height while applying the same rules to 
most other facilities only If they exceed 
300 feet In height. On further considera¬ 
tion. we can only concede that the rules 
in this respect are based on unwarrant^ 
assumptions and that the disparate treat¬ 
ment of microwave towers cannot be 
justified. Some microwave towers are 
bulkier than other towers of the same 
height, but many arc not. At this stage, 
a fresh look at the criteria for classifying 
towers appears to be warranted. 

3. The following alternatives to the 
present rules are advanced in the peti¬ 
tions for reconsideration: 

(X) A number of pirtlclpanta suggnt thal 
oil antenna tower* be Hated oa major facili¬ 
ties only If they exceed 900 feet In height. 

(2) MCI and Western Union suggest n 300 
foot cutoff for guyed towers and a 100 foot 
cutoff for oelf-aupportlng towers. 

(3) Microwave Service Oo. urgee that vre 
precisely deOne the type of towers leas then 
300 feet in height which ore eufflcleDtly 
bulky to be conoldered **mm)or*^ 

(4) United Video auggeata that we use 
actual width and bulk os weU oe height in 
defining major ocliona. 

(5) UTC suggests that we consider the 
glr^ at the top of the tower, to dloUngulah 
between the bulk of tapered and non- 
tapered towers. AAR eupporta UTC'e 
position. 

(6) ATAT euggevte that we consider the 
height and location, but not the use of 
towers in deviling criteria for major actions. 

4. We have considered various possi¬ 
bilities for taking the bulk as well as the 
height of a tower into account in dis¬ 
tinguishing between major and minor 

• facilities, but none has proved entirely 
practicable. What is needed Is a cutoff 
which Is reasonable but is also simple and 
clear-cut and Is based on Information 
routinely submitted with applications for 
radio facilities. A cutoff based on tower 
height meets this test, but one based on 
bulk does not We have decided on a basic 
cutoff of 300 feet for all towers: It will 
apply equally to either self-supporting 
or guyed towers. As provided in the 
original rules, AM directional arrays, 
facUlUes located In certain sensitive 
areas, and facilities whose construction 
will involve an extensve change In surface 
features will be considered major 
faculties. 

5. It Is important to understand the 
nature of the distinction between major 
and minor facilities. The diatiDctlon la 
not between faculties which will have 
significant environmental effect (and 
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whicli will therefore require on environ¬ 
mental impact statement) and those 
which will not Such a distinction de¬ 
pends on many factors. Including the 
specific location of the facilities, and can¬ 
not reliably be made in advance by rule. 
The distinction we are making, on Uac 
basis of the height of the facaitles and 
other factors, relates to the likelihood 
of their having significant effect It Is a 
procedural device for conoentraflng our 
limited resources on those facilities 
which are most likely to have sign^cant 
effect* Any disUncUon of this kind is 
necessarily judgmental. However, some 
cutoff is needed and. in our Judgment 
300 feet is a reasonable figure, based 
upon the comments, petitions, and re¬ 
sponsive pleadings filed herein. Also 
judgmental is ou^ decision to deal in the 
same way with self-supporting and 
guyed towers of the same height As a 
number of the parties stress, the self- 
supporting tower is bulkier and more 
conspicuous. The guyed tower of the 
same height, with its guy wires, on the 
other hand, extends over a far greater 
lard area and. we think, can reasonably 
be treated the same. 

6. Section 1.1305(a) Is being amended 
to refiect these changes and to eliminate 
the distinction between microwave relay 
and other antenna towers. The amended 
rule Is set out in the attached Appendix. 

7. Present 1 1.1305(a) (4) classifies as 
•‘minor'* antenna towers •^hich are 
neither broadcast nor microwave towers 
and which are located In areas devoted 
to heavy industry or to agriculture. What 
we had In mind were facilities operated 
in support of the agricultural or Indus¬ 
trial activities In question, bearing in 
mind that the number and scale of such 
facilities are likely to be in a reasonable 
proportion to the agricultural acreage or 
Industrial facilities with which they are 
associated. This Is true of microwave as 
well as land mobile and other towers 
operated In support of cither an agricul¬ 
tural or Industrial enterprise. It is not 
necessarily true, for example. In the case 
of a broadcast towTr erected in an in¬ 
dustrial area or of a microwave system 
which passes through an area devoted 
to agriculture. We are revising this pro¬ 
vision to more clearly rcfioct our intent 
The revised provision, set out as part of 
the note at the end of 1 1.1305<a), reads 
as follows: ‘'The provisions of this parr.- 
graph also do not apply to facilities 
located In areas devoted to heavy indus¬ 
try or to agriculture which are operated 
in support of the agricultural or indus¬ 


* It is appropriate hert to corract the Re¬ 
port and Order tn one rcipcct. The laet sen¬ 
tence or paragraph 19 states that we found 
It unneeassry to consider the number of ap- 
pUcatlons for which routine environmental 
proceeslng would be useful and productive. 
However, we have taken that factor into con¬ 
sideration In dlttlnguUblng between major 
and minor facllittes. It U important tn thk 
respect to appreciate that the likelihood that 
even "major** facllUles will have algnlflcant 
effect la very small and that Impact state¬ 

ments win be prepared for^ "minor" faeUlUes 
whenever it appears that^they wlU in fact 
have significant effect. 
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trial enterprises with which they are 
associated** 

8. United Video urges that the time 
allowed by 1 1.1315 for commenting on 
draft environmental impact statements 
be reduced from 45 to 15 days and that 
the time allowed for applicant's reply to 
such comments be reduced from 21 to 14 
days. UTC, on the other hand, asks that 
the time for filing such replies be In¬ 
creased from 21 to 45 days. United Video 
states that the delays occasioned by such 
pleading period will be costly, vhereas 
UTC contends that the 21 day period 
will be Inadequate. The 45 day period Is 
specified by the Council on Environ¬ 
mental Quality in its Guidelines for im¬ 
plementing NHPA and refiects the judg¬ 
ment of that expert agency concerning 
the time needed for filing comments. 
I^ss time should be required for the ap¬ 
plicant's reply to such comments, and 
21 days refiects our considered judgment 
as to the time needed. Fourteen days 
may well be insufficient. Except In com¬ 
parative proceedings, where a single ap¬ 
plicant lacks full control, an applicant 
can always expedite the process by filing 
early. If an applicant should need addi¬ 
tional time, he may of course request an 
extension. United also suggests internal 
Commission procedures and timetables 
for the prejMtration of impact state- 

We do of course have procedures 
and we will do our best to expedite 
processing. 

9. United Video also suggests that top- 
mounted antenna lighting apparatus be 
excluded in computing tower height. The 
information we regularly receive on 
tower height is related to air safety con¬ 
siderations and Includes all top-mounted 
apparatus (e4r.* antennas, lights, lighting 
rods). This being the case, the exclusion 
of top-mounted apparatus for the pur¬ 
pose of environmental processing would 
tend to confuse and delay environmental 
processing. The suggestion Is therefore 
rejected. 

10. The American Radio Relay League 
(ARRL) asks the Commiasion to rule 
that the environmental regulations are 
not applicable to "applications for sta¬ 
tion licenses in the Amateur Radio 8crv- 
Ico other t h a n applications for li(^ense8 
tor repeater and auxiliary link stations.'* 
In support of its request, ARRL states 
that an application for a station license 
In the amateur service ‘‘neither contains 
a description of any antenna system nor 
proposes to construct any particular an¬ 
tenna system ” ARRL states further that 
an amateur station may be operated on a 
portable or mobile basis and that the 
amateur rules “contain no reference to or 
limitations upon the characteristics, in¬ 
cluding the size and height, of antenna 
systems." Quoting further, “An amateur 
may rebuild or otherwise modify his an¬ 
tenna system every day in the year if he 
so desires without seeking permission 
from or giving notice to the Commis¬ 
sion." 

11. This request is denied. While it is 
most unlikely that amateur operators will 
construct antenna towers which are 
major facilities under the environmental 
rules. It is possible for amateur operators 


to construct such facilities. Should such 
faculties be constructed, the fact that 
they are constructed by amateur opera¬ 
tors is not a basis for exempting them 
from the requirements of the environ¬ 
mental rules. Contrary to the statement 
of ARRL. an amateur os>erator who plans 
to construct facilities which are “major" 
within the meaning of those rules may 
not do so wiUiout prior Commission ap¬ 
proval purstiani to i 1.1311<c). In addi¬ 
tion, prior Commission approval on the 
basis of air safety considerations is re¬ 
quired by f 97.45 of the Amateur Rules. 

12. *rhis brings us to the comments of 
Citisens for Cable Awareness in Pennsyl¬ 
vania (CCAP), which raise a number of 
objections to the environmental regula¬ 
tions. The nature of the objections Is 
implicit In the following discussion of 
them. 

(1) We have adhered clorcly to the 
CEQ Guidelines in both letter and spirit 
In our opinion, CCAP*s statement to the 
contrary is totally erroneous. It should 
hardly be expected that our rules should 
be the same as those of other Federal 
agencies which have Implemented the 
Guldellnos. since the procedures recom¬ 
mended by CEQ have been merged with 
other procedural requirements applicable 
only to the Commterlon. 

(2) ‘The Comml«3lon*8 procedures do 
not mention, but also do not bypass, the 
“A-95 Clearinghoiisc” procedure. All staff 
units were instructed tn January to for¬ 
ward impact statements to the appropri¬ 
ate State Clearinghouses and were 
furnished the addresses of those Clear¬ 
inghouses. 

(3) Section L1305(a>(l) provides that 
authorizing the construction of under¬ 
ground cable or wave guide routes and 
aerial transmission lines for lone dis¬ 
tance telecommunication Is a major ac¬ 
tion within the meaning of NEPA. crAP 
obiects to the phra.*te, "for long dbtspcc 
telecommunication.” However, the 
phrase Is no more than a limitation of the 
provision to construction of the type 
over which the Commission exercises 
authority. The Commission does not reg¬ 
ulate the activities of Intrastate common 
carriers by wire and does not authorise 
the construction of distribution facili¬ 
ties by cable television 5 v.stems. Actions 
with regard to these matters are State 
or local actions, not Federal actions, and 
are therefore not “malor" Fedeml ac¬ 
tions. Tile passage objected to adds noth¬ 
ing to the meaning of the provision and 
Is being deleted. 

(4) The Commission does not author- 
be the construction of buildings as such 
'Thus, for exiunnle. If an existing Heerwee 
should decide to build a new studio or 
transmitter shed on the same site. It 
would not need the Commission's ao- 
provaL On the other hand, the Commis¬ 
sion’s approval of new communications 
facilities — e.g., transmitter and anten¬ 
na—is required, and It is obvious that 
other stnicttires w'ould not be built if the 
construction permit for the comrounicn- 
tloas facilities w^ere denied. If the Com¬ 
mission's approval is required, consldcra- 
Uon wiU be given to the environmental 
consequences of the total facility, Includ- 
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ing buildings ftt or near tlie transndtter 
site. 

(6) It Is expected that cross-refcr* 
cnees to the environmental regulatloas 
will eventually be added to the rules ap¬ 
plicable to particular communications 
services (including the CARS service) 
and to appropriate forms. However, a 
cross-reference from the cable televbdon 
riiles (Part 76) would not be appropriate 
for reasons stated in (3> above. 

(6) Environmental determinations are 
not **8olely based upon the applicant's 
representations" iCCAP Petition, at p. 
6). See 11.1313. 

(7) Section 1.1311<b) provides, in part, 
that, 'If the applicant perceives unavoid¬ 
able environmental consequences, it may 
be appropriate to attach a statement by 
an expert in the relevant disciplines 
• • CCAP apparently reads this pro¬ 
vision as meaning that the applicant b 
required or allowed to make the environ¬ 
mental determination (Petition, at p. 7). 
That reading is not correct. However, 
the applicant is allowed to have percep¬ 
tions and is not requirrd to submit with 
his application expert statements con¬ 
cerning unavoidable environmental con¬ 
sequences which he docs not perceive. 

(8) CCAP states that "the Commis¬ 
sion's procedures should require siifllclent 
Information to be submitted so that the 
decision can be made by its staff." That 
is Indeed our purpose and. though we 
have not attempted an exhaustive list of 
Information to be submitted, we believe 
we have aocomplbhed the purpose. See 
11.1113 (a) and (b> and paras. 37^38 of 
the Report and Order. 

(9) Information submitted by the ap¬ 
plicant and others is maintained in a 
publie tUe in the Public Reference Room. 

(10) We fully appreciate that second¬ 
ary social consequences of actions which 
affect Uie physical environment must be 
ronsidered. Thus, construction of a road 
or sewer may increase population den¬ 
sity and strain available social servicet. 
and the latter possibility should be con¬ 
sidered. We also appreciate that the ef¬ 
fect on the physical environment may it¬ 
self be secondary, as where changes in 
tax or rent control laws may result In 
the deterioration of housing. What we 
state in paragraph 11 of the Report and 
Order and repeat hete is that NEPA has 
no application if the action has no direct 
or indirect effect on the physical envi¬ 
ronment When we state that non-envi- 
ronmental considerations are not dis¬ 
cussed in impact statements, we do not 
mean that we will not consider second¬ 
ary social consequences: rather, we mean 
that we do not reach such matters as 
communications efficiency and cost to the 
applicant and make a final judgment as 
to whether the facilities in question 
should be authorised. Or. to put it an¬ 
other way, the impact statement process 
Is preliminary to. and not a substitute 
for. the decision-making process. 

(11) We consider that the Federal 
Hegister provides entirely satisfactory 
notice of the actions of Federal agencies 
to any individual or group which has the 


initiative to refer to iU It is available on 
a subscription basis at a reasonable 
price ($45.00 a year) and In most public 
libraries. However, supplementary 
forms of notice and publicity are regu¬ 
larly utilised by the Commission. The 
* most recent of these Is a mailing list of 
public interest groups (including CXJAP) 
and cerUln individuals. See FCC 75-949. 
40 FR 34461. Aug. 16.1976. 

(12) Section 1.1319 of the rules makes 
it quite clear that cases may be desig- 
naUxI for hearing on environmental is¬ 
sues. In Commission practice, bearings 
on applications are held when a substan¬ 
tial and material question of fact is pre¬ 
sented or the Commission for any reason 
is unable to determine on the record 
prior to hearing that grant of the appli¬ 
cation will serve the public interest. Bee. 
ejT.. 47 UJ3.C. 309(e). The environmental 
rules arc part of th e Ru les of Practice 
and Procedure (47 C!FR Pt. 1). which 
specify the criter ia for holding a hearing. 
See. C41.. 47 CFR 1.591 and 1.603. 

(13) In view of Uie foregoing, it is or¬ 
dered. effective December 19, 1975, That 
f 1.1305 of the Rules is amended as set 
forth below, and that the peUUons for 
reconsideration are in other respects de¬ 
nied. Authority for this amendment b 
contained In SecUons 4(1) and 303(r) 
of the CommunlcaUons Act of 1934. as 
amended. 47 UR.C. 154(1) and 303(r). 
and in the National Environmental Pol¬ 
icy Act. 42 UR.C. 4321-4347. 

(8#C9. 4. SOS. 48 SUt.. as amendod. 1060. 1082; 
47 U.SC. 154, 303.) 

Adopted: October 30. 197$. 

Released: November 14.1975. 

PxosftAL ComavNiCArrotfs 
COMinSSTON. 

ISCSLl ViNCeWT J. MULLneS. 

Secretary, 

Section X.1305(a)(l). (2). (3) and (4). 
and the note at the end are revised to 
read as follows: 

g 1.1305 Major artion«». 

(a) • • • 

(1) Underground cable and wave guide 
routes and aerial transmbsloD lines. 

(2) Antenna towers or supporting 
structures which exceed 300 feet In 
height. 

(3) AM directional arrays without re¬ 
gard to height. 

(4) (Reserved] 


Non: Tbe prorUSonj of this paragraph do 
not encompaaa the Installation of additional 
cabla over existing underground cable routoi 
or the mounting of microwave. FM. talevtilon 
or other antennas comparable thereto in also 
on an existing, building or antenna tower. 
The use of exIsUng routes, buildings and 
towers la an environmentally desirable al¬ 
ternative to the conatruotlon of new routea 
or towers and Is encouraged. The provlelona 
of Ihla paragraph alio do not apply to fa* 
cUlUea located In areas devoted to heavy in¬ 
dustry or to agiicullure which are operated 
in support of the Industrial or agricultural 
enteprlses with which they are amodaled. 


iFaDoc.75-dn08 Piled ll-17-75;e:tf amj 


lOocket No. 19800; PCC 75-1244| 

PART 2—FREQUENCY AUOCATIONS AND 

RADIO TREATY MATTERS, GENERAL 

RUUS AND REGULATIONS 

PART 94—PRIVATE OPERATIONAL- 
FIXED MICROWAVE SERVICE 

Memorandum Opinion and Order 

In the matter of amendment of the 
Commission's rules to establish a prtvmte 
operational-fixed microwave ra^ serv¬ 
ice (Part 94), 

1. The Commission has under consld- 
eraUon a number of PeUUons for Recon- 
slderaUon which have been submitted 
tvith respect to rule clianges that were 
adopted in the'above-enUUed proceeding 
In the Commission's Report and Order 
that was released May 6. 1975, and pub¬ 
lished in the Fcocxal Rxgistui on May 13. 
1975, (40 PR 93). The peUUons have bcai 
filed by the Central Station Industry Fre¬ 
quency Advisory Committee (CSIPAC). 
CardlOD Electronics (Cardion). Interna¬ 
tional Microwave Corporation (IMG). 
American Petroleum InsUtute (API), 
Anixter-Mark, Dartmouth College (Dart¬ 
mouth). and UUliUes Telecommunica¬ 
tions Council (UTC). 

2. The rules adopted in thb proceed¬ 
ing established the Private Operational- 
Fixed (Microwave) Service (Part 94 of 
the Commission's Rules) and cover the 
licensing and operaUon of private micro- 
wave systems in the frequency bands 
above 952 MHs. Each of the peUtloners 
supports the general purposes and resulU 
of these rules, that were to take effect 
on August 1, 1975.' Hoaever, the peU- 
Uoners raise a number of issues and note 
ambiguities as to certain of the stand¬ 
ards and requirements of the new rules 
wlilch they believe warrant considera¬ 
tion. An exception b Dartmouth's peti¬ 
tion where reconsldeniUon b sought only 
if our intent was to preclude conUnued 
licensing of its operations. Dartm(nith b 
presenUy authorized to operate a wide¬ 
band video system in the 6 OHz band 
and the Colhm requests clariffcation as 
to whether Its system may continue to bo 
renewed on an Indeflnitc basb notwith¬ 
standing the new provbions which pre¬ 
clude the licensing of such systems below 
12 GHz. Tlib matter b covered In new 
rule 1 94.15, where It b provided that 
video systems that were authorized 
b<^ore the new rules take effect to employ 
more than 10 MHz bandwidth per chan¬ 
nel in bands below 12 OHz, may continue 
to be authorized indeffnltely. Of course, 
as Dartmouth recognizes, thb exception 
does not apply to any additional stations 
which might be brought into its micro- 
wave video 8>*stem after the rules take 
effect, as such stations would have to 
conform to the new rule provbions. 

3. In view of the foregoing, Dart¬ 
mouth's problem b already adequately 


•By Order lulopied August 6. 1975. tbs 
effsetvo dAU for tbs new rules was deferred 
pending Commission action on these reoon- 
skSermUoQ petitions siMl rsJesse of s further 
Order. 
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addressed tn the new rules and its request 
for reconsideration Is obviated. The other 
petitions, however, raise matters that the 
Commission finds warrant reconsidera¬ 
tion action and are discussed in the fol¬ 
lowing paragraphs. 

4. The question of applicability of the 
new rules was raised in the API and X7TC 
petitions with respect to license modifi¬ 
cations. Here, the petitioners note that 
although a **grandfather** provision in 
Part 94 (§D4.61(a)) permits the con¬ 
tinued licensing of presently authorized 
stations until August 1. 1985, this pro¬ 
vision does not apply to modifications 
of existing systems that have to be ap¬ 
proved by the Commission under i 94.45. 
They se^ assurance that the **grand- 
father** pri\ilege wUl still apply to that 
part of an existing station or system 
which is not directly Involved In the 
modification action. For example, API 
states. **it seems that the new rules could 
possibly be Interpreted to require com¬ 
plete replacement of an existing "back- 
bone* station, not complying with the 
new rules, when an application Is filed 
to add a 'spur* to the existing facility/* 
“Certainly,** API contends, “all equip¬ 
ment Installed on the new 'spur* should 
meet the appropriate new standards; 
but the licensee should be permitted to 
continue operating the previously au¬ 
thorized 'backbone* station in accord** 
ance with those technical standards in 
force prior to August 1,1985.'* The Com¬ 
mission agrees with these petitioners. 
It was our Intent that only the part of 
an existing system affected by the modi¬ 
fication being sought will have to com¬ 
ply with the new standards prior to 
August 1.1985. 

5. Objections of CSIPAC to the new 
rules relate to licensing and operations 
of central station alarm facilities. The 
new rules expanded the eligibility for 
the frequencies in the 952-960 MHz band 
to Include all eliglbles in the Business 
Radio Service and the petitioner asks 
for reconsideration of this action. To 
support its request. CSIPAC notes the 
national emphasis being placed on pri¬ 
vate protection services and the indus¬ 
try's efforts to develop viable alarm sys¬ 
tems for microwave applications. Never¬ 
theless. there is not a convincing show¬ 
ing that the number of frequencies gen¬ 
erally available for operations of this 
nature would not be adequate to accom¬ 
modate the reasonable demand for these 
facilities, and we are adhering to our 
finding that exclusive microwave allo¬ 
cations for centra] station alarm pur¬ 
poses within the Business Radio Service 
is not justified. 

6. CSIPAC also requests that we allow 
cither linearly or drcularly polarized 
antennas to be used at the central sta¬ 
tion; that omnidirectional linearly po¬ 
larized antennas be authorized for use 
at the outlying stations; and that the 
central station alarm systems generally 
be exempted from the antenna stand¬ 
ards in the table in I 94.75(b). Each of 
these requested actions must be consid¬ 
ered on the basis of the prbblems that 
could result with respect to Intersystem 
interference. From this standpoint, the 
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Commission concurs with the petitioner 
that the use of linear or clrctUarly po¬ 
larized antennas at the central stations 
would be appropriate. Thus, we are 
modifying our antenna rules to provide 
an exception for these stations. We do 
not agree, however, that the use of omnl- 
directiona] antennas at the outlying sta¬ 
tions of a system will not increase the 
Interference potential. Such use will 
serve to extend the perimeter of the 
operating area and thereby restrict the 
re-useability radius for these frequen¬ 
cies. We will require, therefore, that a 
directional antenna be used at the out- 
hdng stations with either circular or 
linear polarization which Includes the 
directional gain and front-to-back ratio 
requirements given In revised I 94,25. 

7. The new general antenna standards 
were objected to in a number of the peti¬ 
tions. Basically, the new standards pro¬ 
vide that there w*!)] be either a Category 
A or a Category B type antenna. *rhe 
Category A antenna is to be used tn areas 
which are expected to be subject to 
significant frequency congestion, while 
the Category B antenna may be used in 
other areas. Cardlon, IMC. and Anlxtcr- 
Mark all argued for smaller microwave 
antennas. They contend that low power 
systems theoretically occupy less geo- 
spectral area when utilizing 3* beam- 
width antennas than when using 1* 
beamwldth antennas and. therefore, the 
3* beamwldth antennas are more effi¬ 
cient in the utilization of the spectrum. 
Their argtiments were based upon keep¬ 
ing the transmitter output power the 
same In making comparisons among 
antennas. This is somewhat unrealistic, 
however, because the level of transmitter 
ouU)ut power is as important In causing 
or preventing interference as are antenna 
characteristics. Thus, although we agree 
that there is some percentage of inter¬ 
ference situations In which a narrow 
beam antenna is not the optimum one to 
use. high power systems are the most 
likely to cause Interference (these have 
been excluded from the petitioner's 
analysis) and. in new systems, the trans¬ 
mitter power should be adjusted for 
higher gain antennas. Therefore, while In 
existing systems the tendency might be. 
when changing to a larger antenna, not 
to adjust the transmitter power to com¬ 
pensate for the increased antenna gain, 
we feel that In the interest of efficient 
spectrum utilization the maximum effec¬ 
tive radiated power should be no more 
than that necessary for reliable com¬ 
munications. thus implying the neces¬ 
sity for a downward adjustment. Re¬ 
quirement to this effect Is contained in 
194.73(a). 

8. Some of the petitioners also objected 
to the standards that require high per¬ 
formance antennas, primarily because of 
cost considerations. We have reviewed 
these standards on the basis of the peti¬ 
tions and available industry data and. 
while we have concluded that upgrading 
of the standards is necessary and desir¬ 
able, we agree with the petitioners that 
some changes are warranted. *rhus, we 
have relaxed the criteria, particularly 
with respect to off-axis radiation and, in 


some cases, the beamwldth.” In reaching 
this conclusion, we considered a number 
of alternate suggestions. Including one 
by IMG that sidelobe gain (l.e.. gain 
above an Isotropic radiator for off-axis 
radiation of an antenna) be specified In¬ 
stead of sidelobe sun^^resslon (l.e,. the 
ratio of off-axil radiated power to on- 
axis radiated power). We feci that this 
proposal has some merit but is not Justi¬ 
fied in the light of generally accepted 
practices in the antenna inchistrv. 
Antenna radiation raitems are almost 
universally specified In terms of radiation 
sun^re«slon with r^^fi^rence to gain on the 
antenna axU. Off-aris gain mav be 
readily derived from th*se data for thase 
who wb*h to ipe It We al‘?o considered 
Anlxter-Mark*s suggeption that the an¬ 
tenna standards should be based upon a 
maximum effective radiated power 
(ERP) pattern instead of radiation sup¬ 
pression as now specified in the rules 
However, this appropch Is also contrary 
to commonly accepted Industry practices 
a»>d to the general approach we have 
taken in Part 94 and it is, therefore, 
rejected. 

9. As noted, the use of a Category B 
antenna Is limited to areas where there is 
no “frequency congestion.** Several of 
the petitioners .sugge<ted the need for 
guidance as to what areas could be con¬ 
sidered u-der this term. Obviously, there 
Is no practical wav to delineate the.se 
areas where a Category B antenna could 
be employed since the s%*8tem parameters 
and the situation at the specific time an 
annlicatlon Is made must be examined to 
determine whether an area qualifies. 
However, it Is feasible to list areas that 
would be automatically excluded by vir¬ 
tue of apparent freqft^ency congestion for 
use of Category B ante'^nas. Accordingly, 
the Commission Intends to provide a list¬ 
ing from time-to-tlme of those areas 
which are judged to be frequency con¬ 
gested areas and where the use of Cate- 
gorv A antennas would be required. 

10. One other matter with resnect to 
antennas was noted bv UTC who re¬ 
quested that the definition of a “peri¬ 
scope antenna system** be modified to 
limit the horizontal distance from the 
tower to the vertically mounted parabolic 
reflector to a maximum of 20 feet. How¬ 
ever. we find this limitation would un¬ 
duly restrict the engineering of micro¬ 
wave systems utilizing periscope anten¬ 
nas because it leaves little flexibility for 
adapting the a'^tenna system to local site 
obetnicUons. different tower heights, etc. 
and we are denying this request. 

11. The other malor area of concern 
raised in the reconsideration petitions is 
In connection with the interference pro¬ 
tection criteria set forth In i 94,63. Gen¬ 
erally, the provisions under this section 
require applicants for new or modified 
microwave systems to make an analysis 
to determine that the proposed facilities 
will not cause interference to existing 


•Notwithstanding the relaxmtlon of aome 
of the antenna standards, we haye retained 
in the nilea a requlreoaent for the use of a 
high performance antenna where present or 
potential Interference problems can be re¬ 
solved by the use of such antennas. 
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systems above prescribed levels unless 
consent to higher Interference Is agreed 
to by the licensees Involved. We provided 
that the Interference protection criteria 
would be applied by calculating the ratio 
In dB between the desired (carrier) sig¬ 
nal and the undcslrcd (Interfering) sig¬ 
nal (C/I ratio! at the Input to the re¬ 
ceiver under Investigation. Further, we 
decided that applicants would not be re¬ 
quired to use any one method for deter¬ 
mining C/1 ratios, but could use any 
technique developed by any recognized 
authority which has been demonstrated 
to be capable of producing reliable data 
for interference calculations. 

12. Notwithstanding the Commission 
findings as Indicated above, UTC asks 
that the revised E3A Bulletin lOB be 
specified as the only procedure to be fol¬ 
lowed In determining Interference levels. 
They contend that **<mdle88 confusion*' 
will probably result if a number of dif¬ 
ferent procedures arc used, and they 
Imply that using the EIA procedure will 
result In uniformity. We do not agree for 
at least the reason tliat we are not con¬ 
vinced that uclformity in this area la a 
beziefit, especially since this approach 
would severely limit applicants with 
capability to do more detailed Intcfer- 
enee analysis than Is afforded by ETA 
Bulletin lOB. Further, applicants ought 
to have the opportunity to follow any ac¬ 
ceptable good engineering practice par¬ 
ticularly when it Is con<^vable that 
better methodology will be developed by 
EIA or others than the present EIA 
procedures. UTC makes a more com- 
l^elUng argument that even if the Com¬ 
mission rejects its suggestion for allow¬ 
ing only present EIA methods, this ap¬ 
pears to be the only procedure now being 
developed and it will take six months to 
one year for EIA to publish its Bulletin 
lOB. An extension of the effective date 
for requiring interference protection 
analysis Is requested, therefore, until at 
least January 1, 1976. Here, we agree 
wiUi the petitioner. While the rules pro¬ 
vide guidelines that make it possible for 
an applicant to make a satisfactory in¬ 
terference analysis, we rcx’ngnize that the 
use of methods such as those being de¬ 
veloped by EIA may aigniflcanUy facil¬ 
itate this process. Thus, the Commission 
finds that the additional time requested 
to allow for development of EIA and 
other producers for doing this type of 
analysis may be warranted, and we are 
Including this problem In our general 
discussion as to the need for delaying the 
effective date of the new rules. (See para¬ 
graph 23. In/ro.) 

13. UTC requested that the interfer¬ 
ence protection criteria given in f 94.63 
Hhould include the number of exposures 
as well as the level of exposures. They 
argue that the total noise in a micro¬ 
wave system is not delineated unless both 
of these limitations are specified. The 
Commission feeb that this position Is 
correct In principle but that further study 
Is necessary to determine the specific 
criteria to use in specifying the total in¬ 
terference levels to be allowed. Therefore, 
we are not changing the Interference cri¬ 
teria in this respect as now set forth in 
the rules, but we will initiate a study to 
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determine what total Interference levels 
should be specified and will propose at 
the conclusion of this study that the re¬ 
sulting interference criteria be included 
in the rules. 

14. Cardion argued that the alternate 
interference criteria given in i 94.63(d> 
(3) is not reasonable. They maintain that 
the co-channel carrier to Interference 
(C/I) level ratio of 90 dB applicable to 
all bands (except the 952-960 MHz band) 
is too stringent and the 65 dB appli¬ 
cable to the 952 MHz band is too lenient. 
While we believe that the 90 dB figure is 
sound, wc concur that the 65 dB p/I ratio 
for the 952-960 MHz band Is too lenient 
and arc. therefore, changing this to 75 
dB. Carbon also suggested that there is 
no reason why the adjacent channel in¬ 
terference criteria (43 dB C/I ratio for 
the 952-960 MHz band given in f 94.63 
(d) (3) (U) should be different from the 
other bands (56 dB C/X ratio) • Wo agree 
with this position and are amending the 
rules to make the adjacent channel C/I 
ratio 56 dB for all bands, with the exr 
ception of one hop systems in the 952 
MHz band used for control and fixed 
relay operation for which the ratio will 
remain 43 dF. 

15. Cardion also suggested that we 
provide the same interference criteria for 
the 952 to 960 MHz band as for the other 
short haul bands. With one exception, the 
Commission believes this position Is valid 
and we are amending our rules as re¬ 
quested. The exception involves very 
short fone hop) systems used for control 
links for radio repeaters In the land mo¬ 
bile services. For this case, the interfer¬ 
ence criteria for interference from oth^ 

* stations into these systems will remain 
250 pWpO per exposure for co-channel 
sibeband-to-sideband interference and 
1000 pWpO per exposure for co-channel 
carrier beat interference. However, inter¬ 
ference from these stations into other 
microwave systems will be required to 
meet the criteria for long and short haul 
systems as specified in f 94.63(b). 

16. We have provided exceptions in 
I 94.63(e) to requirements for perform¬ 
ing interference protection an^sis in 
certain station mo^fication applications. 
UTC asked for two additional exceptions. 
One Is the situation In which a different 
transmitter is substituted for an existing 
one with equal frequency tolerance. The 
second case covers a decrease in the 
transmitter output power by any amount. 
The Commission finds that such provi¬ 
sions are warranted and S 94.63(e) has 
been changed to require no interference 
protection analysis In these two cases. 

17. Channelling plans for the frequency 
bands above 952 MHz were another sub¬ 
ject In some of the petitions. Cardion 
requested that the 952 MHz channel allo¬ 
cations should be changed to allow more 
200 kHz channels. They advocate a fre¬ 
quency arrangement and realignment In 
this band that increases the 200 kHz 
channels, but at the cost of deleting 50 
kHz and 100 kHz channels. This results 
in a drastic reduction in total fre¬ 
quency pairs. This we do not feel is Justi¬ 
fied at this time since it has not been 
adequately demonstrated that the prac- 
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Ucal need In this band Is for greater 
numbers of 300 kHz channels. Should this 
need eventuate, this issue will be re¬ 
visited. API and UTC requested that the 
channelling plans for the 6525 to 6675 
MHz bond be modified to change Uie un¬ 
paired frequencies to paired frequencies 
so as to alleviate potential interference 
problems while also increasing the use¬ 
ful frequency pairs in the band. We agree 
that the unpaired frequencies should be 
changed to paired frequencies to the ex¬ 
tent that It is practical to do so. The ru'es 
have been amended to change tlie un¬ 
paired frequencies to paired frequoncica 
in I 94.65(g)(1). but we are footnoUrg 
these corrected frequencies to permit 
Uieir assignment for unpaired use as may 
be necessary. Wc also agree that the fre¬ 
quency table In I 94.65(g) (2) should be 
changed for the purpose of alleviating in¬ 
terference problems. The revised table 
avoids the pertinent interference prob¬ 
lems while retaining the use of most of 
the frequencies of the original tables. 
However, because of the proximity of one 
frequency to the bandedge. special limi¬ 
tations have been imposed upon this fre¬ 
quency to prevent interference to the 
adjacent bond. We are retaining one fre¬ 
quency pair for maintenance, emergency 
restoration and temporary use subject to 
the condition that such use will cause no 
Interference to other frequencies in this 
band. Where this pair cannot be used be¬ 
cause of frequency confiict. others may 
be authorized under existing STA pro¬ 
cedures. We have looked into similar 
modifications in the other bands that 
have unpaired frequencies available but 
see no apparent need at this Ume for 
changes of the nature being adopted in 
the 6 QHz band. 

16. A number of additional requests In 
the petitions under consideration, and 
matters that have come to our attention 
through studies and consultations, indi¬ 
cate the need for modifications of the 
new rules in the following areas. In the 
13 OHz band there are some low power 
equipments utilizing double sideband AM, 
video and digital modulation. IMC said 
that the frequency tolerance and anten¬ 
na requirements of the new rules would 
preclude these uses. While wc believe 
that technical standards should be raised 
as the spectrum becomes more crowded 
and new technology is developed, we do 
feel that some provision.5 should be made 
In the rules for these low power, utili¬ 
tarian-type systems serving specialized 
needs. To subject all such systems to the 
full burden of the technical requirements 
and additional costs of longer haul sys¬ 
tems could seriously inhibit many worth¬ 
while uses of the band. Therefore, sys¬ 
tems of 3 tandem hops or less, and with 
stations operating at 55 dBm or less 
effective radiated power, which will ac¬ 
cept a co-channd interference of —90 
dBm will be authorized on four fre¬ 
quencies in the 12,200-12.700 klHz band. 
In addition, on these four frequencies, a 
band-width of up to 12 MHz may be made 
available upon a showing of need and the 
frequency tolerance will be relaxed to 
0.01% provided that an antenna beam- 
width of 4 degrees is not exceeded. The 
rules have been modified accordingly. 
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19. TJTC qtieations the need for I 04.13 
(b> concerning the Interconnection of 
private microwave stations Inasmuch as 
Interconnection Is permitted by 4 94.11 
<a) imder points of communication. The 
difference In the 194.13(b) provision Is 
to require compliance with the filing and 
reporting requirements of f 94.17 for co¬ 
operative use of stations. However. It Is 
not necessary that such requirements be 
met for Interconnection of private sys¬ 
tems and we are deleting 4 94.13(b>. The 
petitioner also requests that the reoulre- 
ment to have a transmitter Identifica¬ 
tion card or plate affixed to each trans¬ 
mitter be deleted since this equipment 
may be readily Identified from the sta- 
Uon license. We agree with this request 
and paragraph <c) of 4 94.107 la being 
deleted. 

20. Another deletion we are making 
removes the requirements In 4 94,81 for 
the submission of technical Information 
for application reference as to antennas 
and certain receivers. It Is likely, how¬ 
ever, that these or similar requirements 
will be restored In connection with our 
planned further development of our mi¬ 
crowave technical data base following a 
Commission study as to the specific na¬ 
ture of the Information which will be 
of most value in these respects. 

21. A number of minor deletions or 
changes essentially of an editorial or cor¬ 
rection nature are included in the modi¬ 
fications resulting from this action. A 
specific change of note In this regard Is 
to the power limitation table in 4 94.73 
(a)(1) where we have now properly 
aligned the limitations with the partic¬ 
ular frequency bands involved. 

22. In addition. Part 2,10€ of the Rules 
Is being amended to make Footnote NO 
52 be consistent with 4 94.25(h). The 
latter was amended to extend the 1976 
licensing cutoff dote In 4 91-^&3<e) to 
August 1.1980 for stations used for trans¬ 
mission of program material to Cable 
Television (CATV) systems. 

23. The Anal matter to be considered 
concerns numerous requests for postpon¬ 
ing the effective date of the new rules 
(which had been scheduled for August 1, 
1975), to provide an opportunity for the 
orderly Implementation of new reqtilre- 
ments. As noted In paragraph 12, supra, 
there are apparent benefits In a post¬ 
ponement with regard to the develop¬ 
ment and use of Industry methods for 
calculating Interference protection anal¬ 
ysis. Further, there is Indication that, 
to a large extent, re-toollng for the man¬ 
ufacturing of new radio equipment to 
comply with our new equipment tech¬ 
nical standards will necessitate more 
time than has been afforded by the Jan¬ 
uary 1.1976 effective date. In considera¬ 
tion of these comi>clllng factors, the 
Commission determines that It Is In the 
public Interest to extend the effective 
date of the technical rules (subpart c) of 
Part 94 until July 1, 1976. There is no 
need to postpone the effective date of 
the remaining rules. 

24. In consideration of the foregoing, 
the Commission finds that modification 
of the rules as shown in the attached ap¬ 
pendix Is In the public interest, conveni¬ 
ence, and necessity. Therefore, the peti¬ 


tions for reconsideration Identified above 
are granted to the extent indicated and 
are denied in all other respects. 

25. Accordingly, it is ordered That, 
rule changes adopted for Part 2 and Part 
94 by the Commission's Report and Or¬ 
der In this proceeding are amended as 
shown below. It is further ordered That, 
the Effective Date for Subpart C and 
4 94.15(b). Part 94. as amended herein, 
is extended from August 1,1975 to July 1, 
1976 and that those remaining Rules In 
Part 94 and Part 2 arc effective Janu¬ 
ary 1. 1976, purstiant to section 4(1) and 
303<r) of the Communications Act of 
1934 as amended. It is further ordered, 
That this proceeding is terminated. 

Secs. 4. 803. 48 6Ut., M ameiided. 1066, 
1062: 47 UB.O. 154, S03. 

Adopted: November 5,1975. 

Released: November 14,1975. 

FEOBSAL COMMtmiCATIOKS 
COMlOSSlOlf, 

(seal] Vincekt J. Mullins, 

Secretarv- 

Part 2 of the Commission's Rules is 
amended as follows: 

1. Section 2.1(>6, Footnote N052 to the 
frequency table Is revised to read as fol¬ 
lows: 

§2.106 Tahir of Frrqornry Allor«t»oiia. 

• • • • • 

NO PooTNons 


N062 BtaUona used for IrmnamiaBlon of 
program materlAl to cable telerlHon (CATV) 
aystema. which are authorised to operaU in 
the band 12.2>12.7 OHx on November 22, 
1066. may continue to be authorised to fo 
operate unUl August 1. 1980, under the ooo- 
diUons epecifled in that license. 

• • • • • 

Part 04 of the Commission's Rules are 
amended as follows: 

1. Section 94.9(b) (3) is revised to read 
as follows: 

§ 91,9 Pcrniinelbllity of ronimuniratiooe* 

• • • • • 

(b) • • • 

(3) Ftor transmission of program ma¬ 
terial to cable television systems, except 
for operations of this nature authorized 
pursuant to 4 94.25(h). 

2. Section 94.13 is revised as follows: 

§94.13 Inlcrronnectlon of private op¬ 
erational-fixed mirrowave Mathina, 

Stations authorized under this part 
may be Interconnected with facilities of 
common carriers subject to applicable 
tarlffa 

3. Section 94.15(b) Is revised to read as 
follows: 

§ 94.15 Policy governing the a*>i»ignnienl 
of frrquenclea. 

• • • • • 

(b) All applicants for new or modified 
stations shall make an engineering anal¬ 
ysis of the potential Interference between 
the proposed facilities and previously au¬ 
thorized faclUtles and pending appUca- 
tions. The applicant shall include as sup¬ 
plemental Information with the appli¬ 


cation: (X) a certification that based 
upon frequency engineering analysis, the 
potential interference shall not exceed 
that prescribed by the Interference cri¬ 
teria In 4 94.63; or (2) if the potential 
Interference Is to exceed that prescribed 
by 4 94.63, a statement to the effect that 
all parties affected have agreed to accept 
the higher level of Interference. In either 
case, the applicant shall furnish the 
names of the licensees and the call signs 
of thie stations which were considered In 
conducting the engineering analysis. 
Further, applicants shall notify these 
licensees of the filing of his proposal and 
they. In turn shall cooperate promptly 
and fully In the exchange of technical 
information necessary to perform fre¬ 
quency engineering analysis and. In the 
•vent of technical differences, cooperate 
In resolving these differences. 


4. In Section 94.25, the first sentence 
of paragraph (h) U revised to read as 
follows: 

§ 94.25 Filing of appUratSona. 

• • • • ♦ 

(h) Applications for authorizations to 
construct new microwave operational 
fixed radio stations for transmission of 
program material to cable television sys¬ 
tems will not be accepted. 


5. Section 94.63 Is amended by revising 
(b) Introductory paragraph, (b)(2). (d) 
(3) and (e): 

§ 94.63 Inlcrfcrrnr** prolcrtion rrilorla 
for oprrational-flxed stalioDA, 


(b) The Interference protection cri¬ 
teria for operational fixed stations, other 
than those licensed under the provisions 
of |94.65<h)(3) are as follows: 


(2) To short-haul analog systems 
employing frequency modulated radio 
and frequency dlvlson multiplexing to 
provide multiple voice chmmels. the al¬ 
lowable Interference level‘per exposure: 

(1) Due to co-channel sldeband-to- 
sldeband Interference shall not exceed 
25 pWpO except In the 952-960 MHz 
band Interference Into single link fixed 
relay and control stations shall not ex¬ 
ceed 250 pWpO exposure. 

(U) Doe to co-channel carrier-beat 
Interference shall not exceed 50 pWpO 
except In the 952-960 MHz band Inter¬ 
ference liito single link fixed relay and 
control stations shall not exceed 1000 
pWpO per exposure. 

• • • • • 

(d) Applying the criteria, 

• • • • • 

(3) Except as provided in 194.90, 
where the applicant's proposed faclllti^ 
are of a type not Included In paragraph 
(b) of this Section or where the develop¬ 
ment of the carrier to Interference 
(C/I) ratio is not covered by gcncraw 
acceptable procedures, or where me 
applicant docs not wish to develop the 
carrier to Interference ratio, the appli¬ 
cant sbaH, in the absence of criteria or 
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% developed C/1 ratio, employ the follow* 
ing C/I protection ratios: 

(1) Co*channel interference: Both 
sideband and carder-beat, applicable to 
all baxuls; the existing or previously au¬ 
thorized system shall It afforded a car¬ 
rier to interfering signal protection ratio 
of at least 90 dB except; in the 952>960 
MBs band where it shall be 75 dB. 

(il> Adjacent channel Interference: 
Applicable to all bands; the existing or 
previously authorized system shall be 
alforded a carrier to interfedng signal 
protection ratio of at least 56 dB. 


(e) An applicant filing for a modifi¬ 
cation of an existing station imder the 
provisions of i 94.45 need not perform 
the interference protection analyses re¬ 
quired by this section If the only modi¬ 
fications made to the station are one or 
more of the following: 

(1) Substitution of transmitting 
equipment having equal or tighter fre¬ 
quency tolerance. 

(2) Any decrease in antenna primary 
lobe beamwidth which is accompanied 
by a corresponding decrease in antenna 
input power so as to not increase the 
effective radiated power in excess of a 
2 to 1 ratio. 

(3) Any decrease in transmitter out¬ 
put power by any amount. 

6. Section 94.65 (g). Ch)(2> and (D 
are revised to read as follows: 

§ 9i.6S Frequencies. 

• • • # • 

(g) 6525-6875 MHz. 

<1) 10 MHx maximum bandwidth. 

pAouto PuQuvircxEa 


Heetivt (or 

Transmit (or recelre) 2 iTQnsmit) 

..^715 

6665* —___«... *6726 

6868 __—__ 6735 

6865 - 6748 

6596 - 6756 

6608 - 6765 

6615 - 6775 

6828 - 6785 

6638 - 6798 

6648 _..... 6808 

6658 - 6816 

666S. 6828 

6678 - 6838 

6688 - 6848 

6698 - 6888 

6708 - 6868 

0538* *6878 

( 2 ) 5 MHz maximum bandwidth. 

PAnum PasQusifcxBa 


(geeHoeor 

Transmit (or rw^etvsi— transmit) 

6550.0 ........................ 6730. 0 

6560.0 6740.0 

6590.0 *.............^^,^..,. 6750.0 

6600.0 ........._............ 6760.0 

66ia0 -----6770.0 


(Rettive or 

lYansmlt (or receive)— trorumiO 

6620.0 _ 6780.0 

6830.0 __ 6790. 0 

6640.0 ___ 6800. 0 

6860.0 _ 6810.0 

6660.0 ..... 6820. 0 

6670.0 __ 6830. 0 

6680.0 _ 6840. 0 

6690.0 _ 6850.0 

6700.0 __ 6880. 0 

6710.0. *6870.0 


UNPABSO PSSQCTEMCOea 

6720* 

* AvsXlsble only for emergency restorstlon. 
msintenanoe bypass, or other temporary-axed 
purposes. Such usee are authorised on a non- 
Interference bails to other frequencies In 
this band. Interference analysis required by 
I 94.63(a) does not apply to this frequency 
pair. 

* These frequenotes may be assigned for un¬ 
paired use. 

•Use of Ibis frequency is authorized on a 
non-interfeienoe basts to Broadcast opera¬ 
tions In the band 6875-7125 MBs. 

(h) 12,205-12.700 MHz. 

• • • • • 

<2) 10 MHz Maximum Bandwidth. 

Paxsap P as Q OKKc n M 

Aecelire (or 

Transmit (or reoelfe): troMMmit) 

12.210 ■. *12.460 

12:840_ 12,480 

12.260*-*12^00 

12.280 . 12,520 

12.300 •. *12.640 

12.320 - 12.660 

12.340*. *12.580 

12360 ___ 12,600 

12380 .. 12.620 

12.400 —. 12.640 

12,420 - 12.660 

12.440 _ 12.680 

* AraOable for systems employing one-sray 
tranamlaslons. 

* These frequencies may be assigned in ac¬ 
cordance with I 94.90. 

(I) Frequencies In bands authorized 
in f 94.61(b) above 13.000 MHz are not 
paired and will be specified In authoriza¬ 
tions. 

7. Section 94.67 is revised to read as 
follows: 

§ 94.67 Frequency tolerance. 

(a) Stations in this service shall main¬ 
tain the carrier frequency of each 
authorized transmitter to within the 
following percentage of the assigned fre¬ 
quency. 

Frsqucncy band Toltnnct as percentoffa 

MHx: of assigned frequency 

952-960 *.. 0.0005 

1850-1990_ 0.009 

2130-2150 _ 0.001 

2150-2160 .-«-.«-«««.«««.«...« 0 001 

2100-2200 ..... 0.001 

2450-2500 ___ 0.001 

2500-2690 .. (») 

6528-6878 0.008 

12300-12,700 . *0.008 


(grcetpc or 

Transmit (or receive)— franimir) 

12.708-40.000 __ 0.03 

Above 40.000.__....... (*) 

* Transmitters operated at remote aites as 
part of a central protection alarm system 
are permitted a tolerance of .002%. 

*ln accordance with the technical stand¬ 
ards contained In Subpart I. Part 74 of this 
chapter. 

* For exetpUons see I 94.90. 

*To be speclOed in authorisation. 

8. Section 94.73 Is revised to read ns 
follows: 

§ 94,73 Power liinilalione. 

(a) On any authorized frequency, tha 
average power delivered to an antenna 
in this service shall be the minimum 
amount of power necessary to carry out 
the communications desired. Application 
of this principle shall include, but not 
limited to requiring a licensee who re¬ 
places one or more of his antennas with 
larger antennas to reduce his antenna 
input XK>wcr by an amount appropriate 
to compensate for the increased primary 
lobe gain of the replacement anten- 
na(8). In no event sh^ the average ef¬ 
fective radiated power rERP) as refer¬ 
enced to an isotropic radiator, exceed 
the values specified below. FurUier, the 
output power of a transmitter on any 
authorized frequency in this service shaH 
not exceed the following; 

tffsnsmUter 


output 

pentfer 

^’^equ•ncy band: (Watts) 

952'960 MHz. i 09 

1850-6878 MHx. 20 


12300-40.000 MBs.. lo 

As specified in 
Above 40.000 MHz-«««.«^ authorization 

* When an onmldlrecUonal transmitting 
antenna U auihorlxed the maximum iihall be 
100 watts. 

( 2 ) 

Sfaximum 

atioicabte 

Frequency band: erq* dBm 

962-960 BCHx..«.« __ *70 

1850-2690 MHx-... 

6525-40.000 .*«.«««««.,. •»80 

As specified in 
Above 40,000 KfBz.aiilhorixatlon 

* Peak envelope power shall not exceed five 
times the average power. 

■When an omnldtreottonal transmitting 
antenna Is authorized In the bands 952-960 
MHz and 2150-2160 MHz the maximum shall 
be 60 dBm. 

* Except In the bands 2658-2690 MHz and 
12300-12.700 MHz the maximum allowable 
EBP la specified In | 94.77. 

* Except as provided in I 9430. 

9. Section 94.75 (b). (c) and (e) arc re¬ 
vised and (f) is added to read as follows: 

6 94.75 Antenna limSlalionA. 

• • • • • 

<b) Directional antennas shall meet 
the performance standards (for parallel 
pdarlzatlon) indicated in the following 
table; 


F5DUA1 tSOISTCI. VOL 40. NO. 223—TUESDAY, NOVIMSEI 18, 1975 













































S3398 


RULES AND REGULATIONS 


tfandardM 


Frtqottoey hm%d On RMvahirU) 


Mvdimtm 

bMunwi4ihio iHirtnmm mOirtton wtpprwalon nt intl» tn Oi^rw ftwm etwftrtlni of mate bow tn 0*dbrb~ 

Cntnfory MBimlnts ■■ ■ ■ ^ - ■ - —. . ■ — -— -— ■ ■■• ■■ ■ 

OodiKlfHl tiHlto i t4> 10 10 to IS IS to ao ao to to 10 to lOO 100 to 100 100 to ISO 

io 


«3to000i«_. 
1890 to aOM > 



•6»10«75.. 

12,300 to 12.700 ».. 

Abo V* I2,700—To b« ■peciOed In wiboritoUoa esoefH tb«t bonds shn^ vHh doiMOtlc pttbllc rodlo amrioos Hs tlo n a (port 21) alioU eonlona to 


14.0 . 
aoLO. 
AO 
AO 
ts 
zo 
1,0 
zo 


13 

S 

» 

21 

21 

20 


la 

18 

20 

28 

as 

2ft 


11 

0 

22 

ao 

83 

» 

a& 

38 


14 

10 

as 

20 

84 

ti 

80 

80 


n 

88 

84 

18 

1ft 
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(c) AppUcatants shall request, and 
authorization for stations in this serv¬ 
ice will spieclfy. the polarization of each 
transmitted signal. When periscope an¬ 
tenna systems or passive repeaters are 
employed, the applicant shall Indicate 
the exiiectcd polarization of the reHected 
signal The polarization should be ex¬ 
pressed as either horizontal, vertical, or 
as an angle from vertical. Antenna polar¬ 
izations of horizontal and vertical should 
be denoted by the abbreviations (H) and 
CV), respectively. For antennas using 
linear polarizations other than horizon¬ 
tal or vertical, the polarization should be 
stated tn degrees measured from the ver¬ 
tical. with angles between 0* and +90* 
denoting the on-coming electric field 
vector displacement In a counterclock¬ 
wise direction, and angles between 0* and 
—90* denoting the oncoming electric 
field vector disnlacement in a clockwise 
direction. In the event polarization di¬ 
versity is authorized, the two polariza¬ 
tions must be separated by 90*. Anten¬ 
nas employing other than linearly polar¬ 
ized feed systems will not be authorized, 
except to stations operating in the 952- 
900 MHz band as a part of a central pro¬ 
tection system. 


(e) The provisions of paragraphs (a) 
and (c> of this section shall also apply 
to passive repeaters employed to redirect 
or repeat the signal from a station’s di¬ 
rectional antenna system. 

(f) Periscope antennas used at an dec- 
trlc power facility plant area will be ex¬ 
cluded from the requirements of para¬ 
graphs (b) and fd) of this section on a 
case-by-case basis where technical con¬ 
siderations preclude the use of other 
types of antenna systems. 

10. Section 94.77(a) is revised to read 
as follows: 

§ 9-1.77 inirrfermre Io gro^^iulioniuy 
•alcllilcfu 


(a) The transmitting antenna(s) for 
a station operating in the band 2655- 
2690 MHz and employing an equivalent 
isotropically radiated power exceeding 
65 dBm. Shan be so oriented that the 
direction of maximum radiation will be 
removed at least 2.0* from the geo- sta¬ 
tionary orbit, taking into account atmos¬ 


pheric refraction. However, an exception 
may be authorized In unusual circum¬ 
stances upon a ohowing that there is no 
reasonable alternative to the transmis¬ 
sion path proposed, and there is no evi¬ 
dence that such exception would cause 
Interference to the geo-etatlonary satel¬ 
lite orbit. In such case, a transmission 
path may be authorized where the maxi¬ 
mum value of equivalent isotropically 
radiated power does not exceed: Cl) 
+77 dBm in any direction within 0.5* of 
the geo-stationary orbit: or (2) +77 to 
+85 dBm on a linear decibel scale <8 dB 
degree), in any direction within 0.5* and 
1.5* of the geo-stationary orbit, taking 
Into accoimt the cHect of atmospheric 
refraction. 

11, Section 94.81 Is revised as follows: 

§ 94.81 Type accfptiuirc and lecbnlral 
information filings of mltxowavr 
cquipmrnL 

Except for equipment used under a de¬ 
velopmental authorization, type accept¬ 
ance by the Commission is required for 
all transmitters employed in this serv¬ 
ice. Requirements for obtaining type 
acceptance by the Commission are 
contained in Bubpart J Part 2 of this 
chapter. 


12. Section 94.90 has been added to 
read as follows: 

S 94.90 Special provisionn for low powcY, 
limited coverage avotcnni In llic 
12,200-12.700 Mila band. 

Notwithstanding any contrary provi¬ 
sions in this part, the frequency pairs 
12,200/12,460, 12,260/12,500, 12,300/12,- 
540 and 12,340/12.580 may be authorized 
for low power, limited coverage systems 
subject to the following: 

<a) Maximum effective radiated power 
(ERP) shall be 55 dBm. 

(b) The rated transmitter output 
power Shan not exceed 0.500 watts. 

(c) Frequency tolerance shall be main¬ 
tained to within 0.01 percent of the as¬ 
signed frequency. 

(d> Maximum beamwldth not to ex¬ 
ceed 4 degrees. However, the sidelobe 
suppression criteria contained in Section 
94.75(b) of this part shall not apply, 
except that a minimum front-to-back 
ratio of 38dB shall apply. 


Ce) Upon a showing of need, a maxi¬ 
mum bandwidth of 12 MHz may be au¬ 
thorized per frequency assigned. 

(f) Radio systems authorized under 
the provisions of this section shall have 
no more than three hops in tandem but 
in any event, the maximum tandem 
length of the system should not excee<i 
25 miles, 

<g) Interfering signals at the receiver 
antenna terminals of stations authorized 
under this section shall not exceed —90 
dBm and —70 dBm. respectively, for co- 
channel and adjacent channel interfer¬ 
ing signals. 

(h) Stations authorized under the pro¬ 
visions of this section shall provide the 
protection from interference specified In 
Section 94.63 of this part to stations op¬ 
erating in accordance with the other pro¬ 
visions of this part. 

§94.107 (Amended] 

13. Section 94.107(c) is removed. 

(FR Doc.75-31109 Plied ll-17-75;8:45 sm| 


(Docket Ho, 20490) 

PART 21—DOMEST(C PUBLIC RADIO 
SERVICES (OTHER THAN MARHIME 
MOBILE) 

Vanous Procedural Requirements for the 
Don>estic Public Radio Service; Correc¬ 
tion 

In the matter of amendment of Parts 
21 and 43 of the Commission's Rules and 
Regulations relative to various proced¬ 
ural requirements for the Domestic Pub¬ 
lic Radio Services. 

In the First Report and Order, FCC75- 
1073, released October 6, 1975 at 40 FR 
47496. the following corrections to the 
text are made: 

1. The first sentences of paragraph? 
(c) and <d) of f 21.15 are revised to read 
as follows: 

§21.15 Technical cotitrnl of appllru- 
lion*. 

• • • • • 

(c) Each application involving a new 
or modified antenna supporting struc¬ 
ture or passive facility, the addition or 
removal of an antenna, or the reposi¬ 
tioning of an authorized antenna for a 
station or receive only facility must be 
accompanied by a vertical profile sketch 
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of the total structure depicting its struc¬ 
tural nature and clearly indicaUng the 
ground elevation <above mean sea level) 
at the structure site, the overall height 
of the structure above ground (includ¬ 
ing obstruction lights when re<ndred, 
lightning rods, etc.) and. If mounted on 
a building, its overall height above the 
buUding. • • • 

(d> Each application proposing a new 
or modified antenna structure for a sta¬ 
tion (including a receive only facility or 
passive repeater) so as to change its 
overall height shall include a statement 
indicating whether or not notification 
of the Federal Aeronautics Administra¬ 
tion (PAA) is required. • • • 


2. In 121.113(b) revise footnote 1 to 
the Table to read as follows: 

§21.113 Quirt Zoncis. 

• • • • • 

(b) • • • 

* Ekiuivalent values of power flux den¬ 
sity are calculated assuming free-space 
characteristic impedance of 370.7=120 
*ohms. 


Released; November 7,1076. 

PxDsaAL ComfinncATiONs 
Commission. 

[seal] Vxncxnt J. Mdllxms, 

Secretary. 

(FRI>oc.76>^1110PUed 11-17-75:8:45 am | 


lOocket No. IIM>33791 

PART 73— RADIO BROADCAST SERVICES 

Report and Order Regarding Termination 
of Proceeding 

In the matter of amendment of t 73.608 
(b). Table of Assignmenta, Television 
Broadcast Stations. (Anacortea and Bell- 
tngham, Washington). 

1. The Commission has before it the 
Notice of Proposed Rule Making, ad(H>ted 
February 12, 1075, 40 FR 8232, InviUng 
comments on a proposal to delete Chan¬ 
nel 24 from Bellingham, Washington, 
and reassign it to Anacortes. Washing¬ 
ton. The only commenting party Is the 
iHrtiUoner. Ceorl Corporation, which 
states that if the channel is assigned It 
will apply for Its use. and. if authorized, 
it will construct promptly. 

2. Anacortes (pop. 7,701)*, lo<^atcd on 
Fldalgo Island In the northwest comer 
of Washington, is the second largest city 
In Skagit County (pop. 52,381). Ana- 
cories has an industrial base consisting 
of )>etroletim refining, fisheries, and lum¬ 
ber and plywood manufacturing. The 
petitioner also reports that Anacortes is 
an important seaport, handling com¬ 
mercial and ferry traflic from Vancouver 
Island (British Columbia). Economic 
growth In Skagit County is anticipated 
due to the county government's approval 
of a rezoning plan for a nuclear power 
plant and the zoning of 120 acres of land 


*All populAtloD IgvirM are from the 1870 

UA. Ceojua. 


for industrial purposes in hopes that It 
will become a new industrial park. 

3. Bellingham (pop. 39.375), from 
which the petitioner proposed to delete 
Channel 24, is locatki eighteen miles 
north-northeast of Anacortes. The peti¬ 
tioner states that it intends to provide 
service to the western portion of Skagit 
County which Includes San Juan Coun¬ 
ty (pop. 3.856) and Island County (pop. 
27.011) as well as the communities of 
Mt Vernon, pop. 8.804; Burlington, pop. 
3.133; and Sedro-Wooley. pop. 4,593. Al- 
thou^ not stated. It appears that the 
proposed assignment would also provide 
service to Bellingham. 

4. The petitioner states that the pro¬ 
posed assignment would serve more than 
65.000 persons who are presently within 
the Grade A contour of only one televi¬ 
sion sUUon (KVOS-TV. Bellingham) 
and on the fringes of the Grade B con¬ 
tours of three commercial television sta- 
tl ons ( KOMO-TV, KINO-TV. SeatUe; 
KSTW, Tacoma) and an educational 
station (KCTS-TV, SeatUe). It further 
states that this proposal is In the public 
interest because It would provide a flrst 
local television service. It should be 
noted that the deletion of Channel 24 
from Bellingham would still leave Bell¬ 
ingham wlUi two unoccupied television 
assignments, one commercial and one 
noncommercial educational, as well as 
the operating station. KVOS-TV. 

5. In a letter addressed to the Com¬ 
mission, William T. Berry, General Man¬ 
ager of AM radio station KAGT. Ana¬ 
cortes. Washington, expressed concern 
about the proposed station's ability to 
raise enough revenues for operation due 
to the Canadian legislation denying tax 
benefits to Canadian advertisers on 
American stations. Mr. Berry also claims 
that the petitioner's propo^ antenna 
site, Mt. Erie, is not available since Puget 
Bound Power and Light Co. refuses to 
allow any additional transmitting anten¬ 
nas on the mountain. 

6. It should be noted that Mr. Berry’s 
contention that the proposed station at 
Anacortes would be unable to raise 
enough revenues for operation docs not 
diminish the petitioner's showing that 
assignment of the channel would create 
the possibility of providing a first local 
television service and a second television 
service to a large area. Mr. Berry does 
not allege that the grant of authoriza¬ 
tion to construct a TV station In Ana¬ 
cortes would diminish In any wray the 
programming service of the existing 
aural broadcast stations In the commu¬ 
nity. If it was his Intent to raise a Carroll 
issue, such an issxie should be raised at 
the application stage.* 

7. After Commission review of the ter¬ 
rain in the area around Anacortes, it is 
our opinion that other transmitter sites 
are available for use If the proposed site 
on Mt Erie is indeed unavailable that 
would meet all engineering standards. 

8. Anacortes is located within 250 
miles of the UB.-Canadlan border. 


•Carroll Broadetuting Go. r. F.CjC., 258 F. 
2cl 440 (D.O. Cir. 1858). 


Therefore, under the Canadian-United 
States Television Agreement, tiie pro¬ 
posed amendment requires the consent 
of the Canadian government This con¬ 
sent has been obtained. 

9. We believe that the showing of 
Ceorl Corporation is sufllclent to demon¬ 
strate a need for a television assignment 
to Anacortes. In addition, we note that 
such an assignment would bring Ana¬ 
cortes its flrst local television service. Re¬ 
marks in opposition to the assignment 
have been unpersuasive. Tliercfore. the 
Commission finds that adoption of the 
Ceorl Corporation proposal Is warranted. 

10. In view of the foregoing and pur¬ 
suant to authority found In Sections 4(1), 
6(d)(1), 303 (g) and (r). and 307(b) of 
the Communications Act of 1934, as 
amended, and f 0.281 <b) (6) of the Com¬ 
mission’s Rules, it is ordered. That effec¬ 
tive December 18. 1975, the Television 
Table of Assignments contained in 
173.806(b) of the (^mmlssion’s Rules 
and Regulations Is amended. Insofar as 
the cities listed below are concerned, to 
read as follows; 

§ 73.606 [.Anirndrtl] 


(b) • • • 

City: Channel Jio 

Anscortes, WwUiing- 

ton -- 84 

Brlllngham, W»ah- 
ington.. laf, *34. 84 


11. tt is further ordered. That this 
proceeding Is terminated. 

(Saca. 4. 6. 303. 307, 48 Slat., aa amended, 
loss. 1068. 1082. 1083; 47 UA.C. 154. 156, 

307) 

Adopted: October 30, 1975. 

Released; November 5,1975. 

Fxdekal Communications 
COMMISSXOK, 

(SEAL) Wallace E. Johnson, 

Chief, Broadcast Bureau. 
(FR Doc.75>31111 Filed 11-17-75:8:45 am) 


Title 50—Wildlife and Rshedes 

CHAPTER I—UNITED STATES RSH AND 
WILDLIFE SERVICE, DEPARTMENT OF 
THE INTERIOR 

SUBCHAFTCR B—TAKINO, POSSESSION. 
TRANSPORTATION. SALE, PURCHASE. BAR. 
TER, EXPORTATION. AND IMPORTATION OF 
WfUHJFE 

PART 17—ENDANGERED AND THREAT 
ENEO WILDLIFE AND PLANTS 

Reclassincjtkm of the American Altigatoi 
and Other Amendments; Corrections 

In PR Doc. 75-25480 appearing at page 
44412 In the Peoeral Recuteii of Friday, 
September 26. 1975, the following 

changes should be made; 

1. On page 44418, under the '•Sclentiflr 
Name** column, the entry for ’’Gazelle, 
Clark’s (Dibatag)” is corrected to read 
^Ammodoreas clarkei"\ 

2. On page 44418, under the ’’Sclentifle 
Name” column, the entry for ’’Monkey, 
Red-backed Squirrer Is corrected to 
read **Saimiri oerstedil (Saimiri sciureus 
oerstedii) ”, 
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3. On page 44419. under the **SclenUfic 
Name** column, the entry for •T^ralrlc 
Do«. Mexican'* Is corrected to read ''Cy- 
nomps mexicanus*'. 

4. On page 44419. under the *‘8ctentlfic 
Name** column, the entry for 

Dog, Utah” U corrected to read **Cvnomv$ 
parvidens**. 

5. On page 44419. under the ^Common 
Name** column, the entry **Ratkangaroo. 
Hcsucur*s** Is corrected to read •'Rat- 
kangaroo. Le8ueur*8**. 

6. On page 44420. under the **Sclentiflc 
Name’* column, the entry for •’Oallinule, 
Hawaiian” Is corrected to read *"GQllinula 
chloropus sandtHcensis*\ 

7. On page 44420. under the ”6cientlhc 
Nome” column, the entry for ”Ooobc. 
Hawaiian fNene)” Is corrected to read 
-flronfa sandvicensW*. 

8. On page 44420, under the "Common 
Name’* column, the entry "Hawk. Galla- 
pagos** is corrected to read "Hawk, 
Galapagos”. 

9. On page 44422, under the "Special 
Rules” column, the entry for the "Darter, 
Bayou” is corrected to read ”117.44(b)”. 

10. On page 44422, under the "ScienUhe 
Name” column, the entry for "Salaman¬ 
der, Texas Blind” is corrected to read 
**Typhlomolgf rathhunV*. 

11. One page 44423, under the '•Scien¬ 
tific Name** column, the entry for "Snail. 
Manus Island Tree” Is corrected to read 
**Papustvla fnilcherrima,^ 

12. On page 44423, under the ••Com¬ 
mon Name*^ column, the entry ••MOL- 
LUSKS” Is deleted and replaced by the 
word ••CLAMS.” 

13. On page 44423, under the "com¬ 
mon Name" coltunn, below the new entry 
••CLAMS: freservedl” is inserted "CRUS¬ 
TACEANS: freserved.)" 

14. On page 44423 under the ••Com¬ 
mon Name” column, after the entry ••IN¬ 
SECTS: ireservedr* the entry “OTHER 
FORMS: rrcscrvedl" Is deleted and re¬ 
placed by the entry "COMMON 
SPONGES AND OTHER FORMS: ire- 
served 1." 

15. On page 44424 in the second line of 
section 17.21(f) (2) the word ••carriers” 
is deleted and the word "carries" inserted 
and that line should now read "en¬ 
dangered wildlife which carries a”; 

16. Also, on page 44424 in section 27.22 
<ai(6) the comma at the end of the 
second line should be changed to a colon. 

17. On page 44427. section 17.40 is cor¬ 
rected by adding the following line after 
the last line of paragraph (a) (1) (1) (B); 
••by regulation prohibit any further com¬ 
mercial Importation of such wildlife from 
that State." 

18. Also on page 44427, in the fourth 
line of section 17.40(b) (l)(v) the word 
"this** is inserted after the word •'by”, 
"(a) (4) (il) ” Is deleted and replaced with 
"(a) (1)and that line should now read 
••act prohibited by this paragraph (a) 

( 1 )”. 

19. On page 44428. middle column, in 
section 17.42(a) (2) (Iv), add the words 
"in the wild” after the word "threat¬ 
ened*. 

20. On page 44428. in section 17.42 the 
paragraph ”(c) Special conditions” is re¬ 
designated as "(C) Special conditions'*. 
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21. On page 44429. section 17.45 is cor¬ 
rected to read "section 17.46 Special 
rules—snails and clams fReservedl**. 

22. On page 44429, section 17.48 is cor¬ 
rected to read ••section 17.48 Special 
rules—common sponges and other forms 
[Reservedl". 

23. On page 44420, under the ••Scientif¬ 
ic Name’* column, the entry for "Duck, 
Mexican” is corrected to read "Anas 
duud**. 

24. On page 44425, section 17.23(b)(4) 
<ii) Is corrected to read "Became binding 
prior to the date when the notice of a 
review of the status of the species or the 
notice of proposed rulemaking proposing 
to list such wildlife as endangered was 
published in the Fsoxgai. Rcozster, 
whichever is earlier; and.”. 

Dated! November 12, 1975. 

Lynn A. Oseenwalt, 
IHrectar, 

Fish and WUdU/e Sendee. 

IFR Doc.T5~3ll34 FUed H-17-75;8:46 am) 


PART 2S—PUBLIC ACCESS, USE, AND 
RECREATION 

National Wildlife Refuges 

The following special regulations are 
issued and are effective on January 1, 
1976. 

§ 28.28 Sprrial rrguLilioiis; public ac- 
rrs», a»r, and rrcrraljotn for iniltvid- 
oal «rildlifc rrfugc arraiu 

Arizona 

CABEEA PtUXTA NATIONAL WILOUFE EE7TJCE 

The Cabeza Prieta National Wildlife 
Refuge, Arizona, is open to public access, 
use, and recreational activiUes from 
January 1 through December 31. 1976, 
subject to the provisions of Title 50. Code 
of Federal Regulations, and all appli¬ 
cable Federal and State laws and regu¬ 
lations and all official signs posted in 
the area. For purposes of protecting 
human safety as well as the fragile en¬ 
vironment of the 940,000-acre Cabeza 
Prieta National WUdUfe Refuge, aU 
entry into the refuge is subject to the 
possession of a valid permit Issued by the 
Refuge Manager or his designated as¬ 
sistant Such permit may be obtained 
at the offices of the UB. Fish and Wild¬ 
life Service located at 356 W. First 
Street Tuma. Arizona or at 1611 2nd 
Avenue. AJo, Arizona, between the hotirs 
of 8 ajn. and 5 p.m., Mondays through 
Fridays (except holidays). 

One permit will be required for each 
vehicle entering the refuge, the driver of 
which must apply in person to receive 
the permit and a copy of the public use 
regulations. Each person entering the 
refuge by means other than motorized 
vehicles Is also required to possess an 
entry permit obtainable as required for 
vehicular entry. 

The provisions of this special regula¬ 
tion supplement the regulations which 
govern public access, use and recreation 
on wildlife refuge areas generally which 
arc set forth in Title 50. Ck>de of Federal 


Regulations, Part 28. and are effective 
through December 31. 1976. 

KOrA CAME EANCl 

The Kofa Game Range, Arizona. Is 
open to public access, use, and recrea¬ 
tional activiUes from January 1 through 
December 31, 1976, subject to the provi¬ 
sions of Title 50. Code of Pederal Regu- 
laUons. and all applicable Federal and 
State laws and re^aUons and all offi¬ 
cial signs posted in the area. For purposes 
of protecUng wlidemess values and the 
fragile desert e’^vironments of the 660.- 
000-acre Kofa Game Range, all motorized 
vehicular travel Is restricted to desig¬ 
nated routes of travel. Maps delineating 
such routes may be obtained at the office 
of the UB. Fish and WUdUfe Service. 356 
W. First Street. Yuma. Arizona between 
the hours of 8 am. and 5 p.m. Mondays 
through Fridays (except holidays), 

The provisions of this special regula- 
Uon supplement the regulaUons which 
govern public access, use and recreation 
on wildUfe refuge areas generally which 
are set forth In ’Title 50. Code of Federal 
Regulations. Port 28. and are effective 
through December 31.1976, 

Arizona and Cautornia 

HAVASU NATIONAL WILOLIFE REFUGE 

The Havasu Natiooal Wildlife Refug ?. 
Arizona and CaUfomia. is open to pub¬ 
lic access, use. and recreational activities 
from January 1 through December 31. 
1976. subject to the provisions of Title 
50, Code of Federal Regulations, and all 
applicable Federal and State laws and 
r^ulations and all official signs posted in 
the area, and the foUowing special con¬ 
ditions: 

(1) Waterskiing Is permitted only on 
the channelized segment of the Colorado 
River except for that portion of the river 
called “Topock Gorge’* which is desig¬ 
nated by buoys as being "Closed to 
Waterskiing". The north buoy line Is 
located between the 1-40 highway bridge 
and the A.T. & 8 J*. Railroad bridge. The 
south buoy line is located on an imag¬ 
inary line between the southern en¬ 
trance to Jops Landing on the Arizona 
shoreline and the southern entrance to 
Clear Bay on the California shoreline 

(2) The observer of a person in tow 
behind a boat shall continuously ob¬ 
serve the pcr8on(s) being towed and 
shall display a Hag immediately after 
the towed personis) falls into the water 
and during the time preparatory to 
skiing while the personCs) is still in the 
water. Such flag shall be a bright or bril¬ 
liant orange or red color, measuring no 
less than twelve inches on each side, 
mounted on a handle, and displayed as 
to be visible In every direction. 

(3) Camping is restricted to tent and 
boat camping. along the Arizona shore¬ 
line below the buoy line designating the 
southern entrance to Topock Gorge. This 
buoy line is located on an imaginary line 
between the southern entrance to Clear 
Bay on the California shoreline and the 
southern entrance to Jops Landing on the 
Arizona shoreline. Camping is prohibited 
at Mesquite Bay. 
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Recreational vehicles and tent camp¬ 
ing is permitted at Five Mile Landing and 
Catfish Paradise concessions for a nomi¬ 
nal fee. All camping is limited to stays 
of no longer than 7 days. 

(4) Boating is permitted in all waters 
of the refuge except where restricted by 
appropriate signs. Wakeless speed only 
is permitted east of the buoys on the BUI 
Williams River and within the harbors 
of Five Mile Landing and Catfish Para¬ 
dise. 

<5) Wheeled vehicles, including motor¬ 
bikes, are permitted only on designated 
roads and parking areas. Driving off 
roads or on roads closed by signs or bar¬ 
riers is prohibited. 

(g) Swimming, wading, scuba diving, 
and skin diving arc permitted except 
where restricted by signs. 

(7) Fires may be buUt only in areas 
where camping is allowed. 

(8) Litter faciUUes are provided only 
for recreational users who are swimming, 
boating, picnicking, fishing, hunting, 
hUdng Of camping. Other uses of litter 
facilities is prohibited. 

(9) Additional attachments to mobile 
homes and travel trailers located at ref¬ 
uge concessions must be limited to 
cabanas, awnings, or simUar types of 
shades that are easily removable, port¬ 
able and not pennanentb' fixed to the 
(rround. They may be equipped with 
windbreaks of a similar portable nature 
that do not completely enclose the sides, 
but may not be utilized for regular living 
or deeping space or to house household 
equipment other than lounge furniture. 

(10) Residents arc required to main¬ 
tain their lots and traileni In a neat, 
orderly and hazard-free condition. No 
.storage will be allowed under the mobUe 
home, travel trailer, or porch area. The 
Interior of the mobUe home, travel 
trailer, storage shod or storage yard are 
the only authorized storage areas. 

<11) Concession operators and tenants 
win maintain their faculties and resi¬ 
dences in accordance with Title 25. 
Housing and Community Development; 
Chapter 5, MobUe Home Parks, Special 
Occupancy Trailer Parks and Camp¬ 
grounds: California Administration 
Code; Stale of California. 

(12) All trailers and attachments and 
other structures on the lots must be 
capable of being removed within 24 
hours of notice. AU tires must remain 
on the mobUe home or travel traUer at 
all times. 

(13) The mooring of unattended boats 
ia allowed only at designated boat slips at 
Five Mile Landing and Catfish Paradise 
concessiona. 

The provisionB of this special regula¬ 
tion supplement the regulations which 
govern pubUc access, use and recreation 
on wildlife refuge areas generaUy which 
are set forth In TiUe 50. Code of Federal 
HegulaUons, Part 28, and are effective 
UiTough December 31, 1978. 

IMPKaUL NATIONAL WILOLXnc RSFUCS 

The Imperial National WUdllfe Ref- 
Arizona and California, is open to 
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public access, use, and recreational ac¬ 
tivities from January 1 through Decem¬ 
ber 31, 1976, subject to the provisions of 
Title 50, Code of Federal Regulations, 
and all applicable Federal and State laws 
and regulations. The public use areas on 
the 25.764-acre Imperial National Wild¬ 
life Refuge arc designated on maps avaU- 
able at refuge headquarters. Martinea 
Lake. Arizona, and from the R^onal Di¬ 
rector. UB. Pish and WUdllfe Service, 
P.O. Box 1306, Albxiquerque, New Mex¬ 
ico 87103, and are subject to the foUow- 
ing special conditions: 

(1) An area on the west end of Mar¬ 
tinez Lake, consisting of approximately 
175 acres, and an area of approximately 
60 acres In the north end of Ferguson 
Lake (areas as designated by signs or on 
above-mentioned map) shsll be closed 
to public entry during the periods Janu¬ 
ary 1 through March 1. 1976. Inclusive: 
and October 1 through December 31, 
1976, inclusive. 

(2) Waterskiing is permitted only on 
certain sections of the main stream 
(c h a nne l) of the Colorado River where 
designated by signs. In general, these 
open areas are tiie main stream of the 
Colorado River In the Martinez and 
Ferguson Lakes area and adjacent to the 
Picacho State Recreational Area. Back¬ 
waters arc closed to waterskiing. 

(3) Boating is permitted In all watere 
of the refuge except where prohibited by 
appropriate signs and tn those areas 
closed to public entry. 

(4) Blocking of ramps or routes 
of public access is prohibited. 

(9) HUcing. sightseeing, and photog¬ 
raphy arc permitted except in those areas 
closed to pubUc entry. ^ 

(6) The removal or disturbance of 
sand, gravel or rock is prohibited, 

(7) Camping: le., overnight camping, 
is prohibited. It has been determined that 
camping Is detrimental to the accom¬ 
plishment of refuge wUdlife ecological 
objectives. 

(8> The removal or dlstobancc of 
dead wood is prohibited. 

(9) Pets ore permitted only If they are 
confined or kept on a leash not to exceed 
ten (10) feet in length, one end of which 
is secured so as to restrict the movements 
of the animal. 

The provisions of this special regiila- 
tion supplement the regulations which 
govern pubUc access, use and recreation 
on wildlife refuge areas generally which 
are set forth In Title 50, Code of Federal 
Regulations. Part 28. and are effective 
through December 31. 1976. 

Oklahoma 

SALT PLAINS NATXOKAL WILDLIPS RXrUGX 

The Salt Plains National WUdllfe 
Refuge, Oklahoma, is open to pubUc 
access, use, and recreational activities 
from January 1 through December 31, 
1976, subject to the provisions of Title 50, 
Code of Federal RegiUations, and all 
api^cable Federal and SUte lavs and 
regulations. The public use arccs on the 
32,009-acrc Salt Plains National WUd¬ 
llfe Refuge are designated on maps avaU- 
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able at refuge headquarters. Jet. Okla¬ 
homa, and from the Regional Director. 
UB. Fish and WUdlife Service, P.O. Box 
1306, Albuquerque. New Mexico 87103, 
and subject to the following special con¬ 
ditions: 

(1) The public is permitted to enter 
upon the Great Salt Plains from the west 
along designated routes of trav^ to col¬ 
lect gypsum (selenite) crystals. Vehicles 
will be allowed only along such travel 
lanes and parking areas as are posted 
for such activity. 

(2) Each individual may collect for 
his personal use up to a maximum of 10 
pounds plus one crystal or crystal cluster 
per day. 

(3) Digging for crystalB will be con¬ 
fined to areas posted for such activity. 

(4) The period of tise shaU be on Sat¬ 
urdays, Sundays and hoUdays, from 
AprU 1 through October 15, 1976, in¬ 
clusive. 

The provisions of this special regula¬ 
tion supplement the regulations which 
govern public access, use and recreation 
on wildlife refuge areas generally which 
are set forth in Title 50, Code of Federal 
Regulations, Part 28, and are effective 
through December 31,1976. 

SEQUOYAH NATIONAL WILSUTE EXrUGX 

The Sequojrah National Wildlife Ref¬ 
uge, Oklahoma, is open to public access, 
use. and recreational activity from 
January 1 through December 3U 1976, 
subject to the provisions of Title 50. 
Code of Federal Regulations, and all ap¬ 
plicable Federal and State laws and 
regulations and all official signs po 5 t 4 Ki 
tn the area. The refuge area, compris¬ 
ing approximately 20,800 acres, is de¬ 
lineated on maps available at refuge 
headquarters. Salllsaw. Oklahoma, and 
from the Regional Director, U.8. Fish 
and Wfldllfc Service. P.O. Box 1306, Al¬ 
buquerque, New Mexico 87103. and is 
subject to the followlnf special condi¬ 
tions: 

(1) An area of approximately 2.200 
acres, south of Vlan Creek and east of 
the refuge tour road, shall be closed, as 
posted, to an public access during the 
periods January 1 through March 31, 
1978. Inclusive, and October 1 through 
December 31, 1976. Inclusive. This land 
is set aside to provide an area of mini¬ 
mum disturbaxKe for waterfowl and 
other wfidllfe during the winter months. 

(2) Some refuge roads may be closed 
to vehicle entry from January 1 through 
March 31. 1976. inclusive, and from Oc¬ 
tober 1 through December 31, 1976. in¬ 
clusive. as posted, to prevent disturbance 
of wintering and migrating waterfowL 

(3) Sightseeing, nature observatioxL 
photography and hiking are permitted. 

(4) Picnicking Is permitted onlv at 
the Vlan Creek Recreation Area. Picnic 
fires may be built at the recreation area 
only in the fire grills provided or in camp 
stoves or charcoal grills. 

<5) Overnight camping is not per¬ 
mitted except for youth conservation 
groups supervised by adults. Permits 
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must be obtained In advance from the 
Refuge Manager. 

(6) Firearms and long bows and ar¬ 
rows are prohibited except as permitted 
by special hunting regulations. When 
permitted, firearms and/or long bows 
and arrows being transported in a motor 
vehicle must be unloaded and disman¬ 
tled (in the case of firearms); unstrung 
(in the case of bows), or cased. Posses¬ 
sion of any firearms and/or long bow and 
arrows on the refuge at night or in refuge 
areas closed to hunting is prohibited ex- 
copt as otherwise permitted by Title 50, 
Code of Federal R^ulations. 

(7) Boating is permitted in accord¬ 
ance with Federal and State regulations. 

(8) Waterskiing Is prohibited in all 
refuge waters. 

(9) Pets arc permitted only If they are 
confined or kept on a leash not to exceed 
ten (10) feet in length, one end of which 
is secured so as to restrict the move¬ 
ments of the animal, except that dogs 
may be used for hunting in accordance 
with refuge hunting regulations. 

(10) Pecan picking is limited to one 
(1) gallon per person per day. 

The provisions of this special regula¬ 
tion supplement the regulations which 
govern public access, use and recreation 
on wlldUfe refuge areas generally which 
are set forth in Title 50. Code of Federal 
Regulations, Part 28. and are efiecUve 
through December 31,1970. 

WICHITA MOUNTAIHS WIU)Lin RCFUCX 

The Wichita Mountains Wildlife Ref¬ 
uge. Oklahoma, is open to public access, 
use. and recreational acUvi^ from Janu¬ 
ary 1 through December 31. 1978. subject 
to the provisions of Title 50, Code of Fed¬ 
eral Regulations, and all applicable Fed¬ 
eral and State laws and rorulations and 
all official signs posted in the area. The 
public use area totals approximately 
22.400 acres and is delineate on maps 
available at refuge headquarters. Cache, 
Oklahoma, and from the Regional Di¬ 
rector, U.S. Fish and WUdllfc Service. 
P.O. Box 1306. Albuquerque. New Mexico 
87103, and subject to the following spe¬ 
cial conditions: 

(1) Sightseeing, nature observation, 
photography and hiking are permitted. 

(2) Camping and picnicking are per¬ 
mitted in recreation areas containing fa¬ 
cilities for these purposes unless pro¬ 
hibited by signs. Exceeding posted visit¬ 
ing hours or unit capacities of these areas 
is prohibited. A written permit Is re¬ 
quired for stays exceeding seven (7) days. 

<3) Fires are permitted only In recrea¬ 
tion areas where camping or picnicking is 
allowed and only at such times or hours 
that the areas are open to these uses. 
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Dead fallen timber may be used. 

(4) Boating is permitted only on 
Elmer Thomas Lake. All other floating 
devices are prohibited on all refuge wa¬ 
ters unless permitted by other Federal 
regulations. Boating Is prohibited In 
marked scuba diving and sw immin g 
areas. 

(5) Swimming, wading, snorkeling and 
skin diving are permitted only at desig¬ 
nated swimming beaches, and only when 
these beaches are manned by refuge su¬ 
pervised lifeguards. Lifejackets and buoy¬ 
ant vests may be worn while swimming. 
Food, bevmges and pets are prohibited 
on swimming beaches. Beach users must 
comply with all offitial beach signs posted 
on the area and with the directions of 
authorised lifeguards. 

(6) Scuba diving Is permitted only on 
Elmer Thomas Lake. Diving areas must 
be marked with appropriate warning 
flags when outside of marked swimming 
areas. Flags must be removed before leav¬ 
ing the area. Inflatable vesta may be 
wrom while diving. 

(7) Pets arc permitted only If they arc 
confined or kept on a leash not to exceed 
ten (10) feet in length, one end of which 
Is secured so as to restrict the movements 
of the animal. 

(8) Vehicles found parked in any 
closed area, any ‘^no parking** area, or In 
any area after posted visiting hours may 
be removed from the area. Any charges 
or expenses incurred by such removal. In¬ 
cluding storage fees, shall be borne by 
the owner of the vehicle. 

(9) The use of gliders. Including hang- 
gliders. is prohibited. 

(10) Possession or use of any alcoholic 
beverage by persons under twenty-one 
(21) years of age is prohibited. 

The provisions of this special regula¬ 
tion supplement the regulations which 
govern public access, use and recreation 
on wildlife refuge areas generally which 
are set forth in * *nUe 50, Code of Federal 
Regulations. Part 28. and are effective 
through December 31.1970. 

W. O. Nelson, Jr., 
Regional Director, 
Albuquerque, New Mexico, 

November 10,1975. 

IFR Doc.7&>3109S Filed 11-17-76:8:45 am] 


PART 33—SPORT FISHING 
Audubon National Wildtlfa Refuge. N. Dak. 

The following special regulation Is 
issued and is effective November 13.1975. 


§ SS.**) Special regulation*; *port 

ing, for individual wildlife rrfugr 
area*. 

North Dakota 

AUDUBON NATIONAL WILOUFE BJETUGE 

Lake Audubon within Audubon Na¬ 
tional Wildlife Refuge is open to all fish¬ 
ing December 15,1975 through March 28, 
1976 and is closed from March 29 through 
December 14, 1976. 

Sport fishing on the Audubon National 
Wildlife Refuge. Colcharbor, North Da¬ 
kota is permitted on all water areas 
throughout the refuge. The water area, 
comprising 5,900 acres is delineated on 
maps available at refuge headquarter^, 
or at the office of the Area Manager, UB, 
Fish and Wildlife Service, Blsmiarck, 
North Dakota 58501. 

Sport fishing shall be In accordance 
with all applicable State regulations. 

*rhe provision of this special regulation 
supplement the regulations which govern 
fishing on wildlife refuge areas generally 
which are set forth in Title 50, Code 
of Federal Regulations. Part 33. and are 
effective through December 14,1976. 

David C. McOlauchun. 
Refuse Manager, Audubon Ra¬ 
tional Wildlife Refuge, Cole- 
harbor, North Dakota SS5SJ, 

November 10, 1975. 

IFR Doc.75-82097 Filed 11-17-76:8:45 Bm| 

Title 5—Administrative Personnel 
CHAPTER I—CIVIL SERVICE COMMISSION 
PART 213—EXCEPTED SERVICE 
Federal Maritime Commission 

Section 213.3367 is amended to show 
that one position of Confidential Assist¬ 
ant to the (Chairman Is excepted under 
Schedule C. 

Effective November 18, 1975. Section 
213.3367(c) is added as set out below; 

(213.3367 Federjd Mnrttimr Comnii- 
»lun. 

• • • • • 

(c) One Confidential Assistant to the 
Chairman. 

(6 UB.O. 8301. 3302; SO 10577. 3 CTR 1954- 
1956 Comp., p. 218) 

United States Civil Serv- 
xcx Commission. 

[seal] James C. Spry, 

Executive Assistant 
to the Commissioners. 

IFR Doc.75-31311 FU«d 11-17-75:9:30 am] 
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This section of tho FEDERAL REGISTER contains notices to the public of the proposed Issuance of rules end resutetJons. The purpose of 
these noOces Is to give Interested persons an opportunity to perticipete In the rule making prior to the adoption of the final rules. 


DEPARTMENT OF THE INTERIOR 
Bureau of Indian Affairs 
[ 25 CFR Part 20 ] 

FINANCIAL ASSISTANCE AND SOCIAL 
SERVICES PROGRAM 

Proposed Establishment of New Part 
NovcMBSit 7« 1976. 

This notice Is published In exercise of 
authority delegated by the Secretary of 
the Interior to the Commissioner of In¬ 
dian Aifarrs by 230 DM 2. 

Notice is hereby given that it la pro¬ 
posed to add a new Part 20 to Subchap¬ 
ter D, Chapter I. of Title 26 of the Code 
of Federal Regulations. This addition is 
proposed pursuant to the authority con- 
lAlned In 25 U^.C. 13. 

The ptupose of this addition is to set 
forth the regulations under which finan¬ 
cial assistance and social services pro¬ 
gram will be made available to eligible 
Indians and Alaska Natives. 

It Is the policy of the Department of 
the Interior, whenever practicable, to af¬ 
ford the public an opportunity to particl- 
pata in the rulemaking process. Accord¬ 
ingly. Interested persons may submit 
written comments, suggestions, or objec¬ 
tions regarding the proposed regulations 
to the Director, Office of Indian Services. 
Bureau of Indian Affairs. Washington. 
D.C, 20245. on or before December 17. 
1975. 

It is proposed to add Part 20 to Sub¬ 
chapter D. Chapter I. of Title 25 of the 
Code of Federal Regulations to read as 
follows: 

PART 20—HNANCiAL ASSISTANCE 
AND SOCIAL SERVICES PROGRAM 

Subp«rt A—PuipuM Mid D«flnltlon« 

Sm. 

30.1 DeAnlUona. 

20.2 rurpo^e. 

204 

Subp#rt B—Application Frocoduroa 

30.10 Application /or aadatance or Mrrloea. 

20.11 Securing InXormatlon. 

20 J 3 Decision. 

20.13 Written notice. 

20.14 Adjusting Incorrect payments. 

Subpart C^EJiglblllty CondlUona 
20.20 General. 

2041 General aaaiatance. 

3042 Child welfare aaaiatance. 

20.23 Mlacellaneoua aaalstanoe. 

2044 Pamlly and community serricee. 

2046 Conaultatlon with tribes. 

Subpart D—Appaala and Walvara 

2040 Hearings and appeals. 

2041 Waivers or exceptions. 

AonioaiTY; 26 UJ8.0. IS. 


Subpart A—Purpose and Deflnitiomi 

§ 20.1 Definitlona, 

As lued in this Part: 

(a) '^Appeal" means the process of 
making a written request for correction 
of un action or decision clxUrned to vio¬ 
late a person's legal right or privileges as 
provided In 25 CPR Part 2. 

(b) "Applicant" means an individual 
or persons on whose bolmU an Applica¬ 
tion has been made under this Part. 

Cc) "Application" means the process 
through which a request is made for serv¬ 
ices. 

(d) "Area Director" means the Bureau 
official in charge of an Area Office. 

(e) "Bureau" means the Bureau of In¬ 
dian Affairs. United States Department 
of the Interior. 

<f) "Child" means a person who is in 
gestation or under the age of 18 or such 
other age of majority as may be estab¬ 
lished for puiDoaes of parental support 
by tribal or state law (if any) applicable 
to the person at his or her residence, ex¬ 
cept that no person w*ho has been eman¬ 
cipated by marriage shall be deemed a 
child. 

(g) "Child welfare assistance" means 
financial assistance provided on behalf 
of an Indian child, or an Indian under 
age 22 if assistance w*as initiated before 
age 18. whose special needs require 
placement In a foster home or spccial- 
Ired non-medical care facility: or pro¬ 
vided when a child has special needs or, 
requires special services not available un¬ 
der general assistance In accordance 
with standards of payments established 
by the State pursuant to the foster care 
program under Title IV of the Social Se¬ 
curity Act (49 Slat. 620). 

(h) "Commissioner" means the Com¬ 
missioner of Indian Affairs. 

(I) "Pamlly and community services" 
means social services. Including protec. 
tlve services, not involving money pay¬ 
ment. usually provided through the so¬ 
cial work skills of casework, group work 
or community development to solve so- 
cial problems Involving children, adults 
or communities. 

(J) "Foster care service" means those 
social services provided when an Indian 
child Uvea away from the family home. 

(k) "General assistance" means finan¬ 
cial assistance as determined by the ap¬ 
plicant's need less resources. 

(l) "Indian" means any person who is 
a member, or a degree blood quantum 
descendant of a member, of any Indian 
tribe. 

(m) *Tndian tribe" means any Indian 
Tribe. Hand. Nation. Rancherla. Pueblo. 


Colony, or Community, including any 
Alaska Native village or regional or vill¬ 
age coxporatlon as defined In or estab¬ 
lished pursuant to the Alaska Native 
Claims Settlement Act (85 Slat. 688) 
which is federally recognized as eligible 
by the United States Government for 
the special programs and services pro¬ 
vided by the Secretary to Indians because 
of Uicir status as Indians. 

(n) "Miscellaneous assistance" means 
a financial payment made for burial 
services, to facilitate the provision of 
emergency food or disaster programs, or 
for other costs not defined in this Part 
but related to services for needy In¬ 
dians. 

(o) "Near reservation" means those 
areas or communities adjacent or con¬ 
tiguous to naervations which are recom¬ 
mended to the Commissioner by the local 
Bureau Superintendent In consultation 
with the tribal governing body of those 
resen'aUons as locales appropriate for 
the extension of financial assistance and/ 
or social services, based upon such gen¬ 
eral criteria as: (1) Number of Indian 
people native to the reservation residing 
in the area. (2) a designation by the 
tribal governing body that their mem¬ 
bers residing In the area are socially and 
economically affiliated with their re¬ 
spective tribe, (3) geographical proxim¬ 
ity of the area to the reservation, and 
(4) administrative feasibility of provid¬ 
ing an odequate level of services to the 
area. The Commissioner shall designate 
each area and publish the designations in 
the PsoeiiAL RxotsTni. 

(p) "Need" means the deficit between 
resources and money amounts necessary 
to meet the cost of basic items and/or 
special items by the applicant as estab¬ 
lished pursuant to the Social Security 
Act by the public welfare agency of the 
state in which the Indian resides and 
which shall be usct. by the Bureau in 
determining the amount of financial as¬ 
sistance to be provkled to Indians re¬ 
siding in that state. 

<q) "Public assistance" means those 
programs of assistance provided under 
Title IV of the Social Security Act (49 
Stat. 620). as amended. 

(r) '^Recipient" means an individual or 
persona who have been determined eligi¬ 
ble and are receiving financial assistance 
or services under this Part. 

(s) "Reservation" means any Federally 
recognized Indian reservation. Indian 
trust land, public domain Indian al¬ 
lotment. the State of Alaska, and tradi¬ 
tional Indian country in the State of 
Oklahoma. 
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(t) •'Resources’* means Income or serv¬ 
ices available to an Indian person or 
family unless excluded by Federal stat¬ 
ute for public assistance or Supple¬ 
mental Secnirity Income from being con¬ 
sidered as Income for the purpose of de¬ 
termining financial assistance. 

(u> ••Secretary** means the Secretary 
of the Interior. 

(V) ••Superintendent** means the Bu¬ 
reau official in charge of an agency of¬ 
fice. 

(w) **Sui:H)lcmcntal Security Income** 
means those programs of assistance pro¬ 
vided under Title XVI of the Social 
Security Act <49 Stat. 620), as amended. 

(x) ••’TradiUonai Indian country*' 
means the State of Oklahoma except 
Oklahoma City and Tulsa. 

§ 20.2 ParpoM*. 

The regulations in this Part govern 
the provision of general assistance, child 
welfare assistance, miscellaneous assist¬ 
ance and family and community services 
to eligible Indians. 

§ 20.3 Pollrj. 

When assistance or services are not 
available or not being provided by state, 
local, or other agencies, general assist¬ 
ance. child welfare assistance, miscel- 
laneoias assistance and family and com¬ 
munity services shall be provided for 
eligible Indians by the Bureau in a man¬ 
ner designed to promote personal and 
family unity and economic and social 
stability, working toward attainment of 
self-sufficiency. 

Subpart B—Application Procedures 

S 20.10 Appliration for sMiManrr or 
•rrvirca. 

(a) Written application by or on 
behalf of any individual or group vriU be 
accepted for assistance or services under 
this Part. In addition to applications 
from Indians desiring assistance or serv¬ 
ices. referrals win be accepted directly 
from relatives. Interested Individuals, 
social welfare agencies, law enforcement 
agencies, courts and others. 

(b) Applications for assistance or 
services under this Part shall be made to 
the Superintendent or his designated 
representative. 

§ 20.11 Srtraring informution. 

The applicants wUl be given an oppor- 
timity to present pertinent information 
regarding their circumstances. If it is 
necessary to secure information from 
other sources, the applicant will be asked 
to authorize the release of information. 
The applicant wUl be informed in ad¬ 
vance of the kinds of information to be 
sotight, the sources to be used, and that 
the information obtained will be used 
only In connection with the application 
for assistance or services under this 
Part. 

§ 20.12 Drrlftion. 

Upon receipt of an applScation for as¬ 
sistance or services under this Part, the 
Superintendent will insure that: 

(a) The application Is promptly 
considered. 


(b) A decision is made on whether 
the applicant meets the appropriate 
eligibility criteria given in Subpart C of 
this Part for the type of assistance 
requested. 

<c) *rhe financial assistance or serv¬ 
ices are provided as required to meet 
the needs of eligible applicants and 
recipients. 

g 20.13 Writtrn notice. 

Written notice of a decision will be 
provided to all applicants for financial 
assistance under this Part, including the 
reasons therefor. This written noUce of 
a decision shall advise the applicant* as 
to the right of appeal under f 20.30. A 
written notice of appro>al for financial 
assistance shall advise the recipient of 
his or her responsibility to report 
changes in his or her circumstances. 

§ 20.14 Adjtt»tlng incorrect gniymcnU, 

(a) When the Bxireau finds that on 
Incorrect payment of financial assist¬ 
ance has been made to an Individual pv 
family, proper adjustment or recovery 
shall ^ required, as appropriate to the 
circumstances that resulted in an incor¬ 
rect payment 

<b) Applicants who knowingly and 
willfully provide the Bureau false, ficti¬ 
tious or fraudulent Information are sub¬ 
ject to a fine of not more than $10,000 
or imprisonment for not more than five 
years, or both, (18 U-S.C. f 1001) 

Subpart C—Eligibility Conditions 

g 20.20 Gcncrnl. 

(a) Basic eligibility conditions shall 
be: 

<1) The applicant must be an Indian, 
except that in the States of Alaska and 
Oklahoma a one>quarter degree Indian 
or Native blood quantum will be an ad¬ 
ditional eligibility requirement: and 

(2) The applicant must reside on a 
reservation: or 

(3) The applicant must reside near 
reservation and be a member of the 
tribe or tribes located on that reserva¬ 
tion. 

(b> The applicant must further meet 
the additional eligibility conditions for 
each of the specific programs of assist¬ 
ance or services as set forth in f 120.21 
through 20.24 in order to be eligible for 
assistance under that program. 

§ 20.21 GrnerAl aMlKtance. 

Indians meetings the requirements 
prescribed in f 20.20(a) shall be con¬ 
sidered eligible for general assistance 
under this Part provided that: 

(a) Their resources do not meet their 
need. 

(b) They do not receive and are not 
eligible to receive public assistance or 
Supplemental Security Income pay¬ 
ments and are not included in such 
payments made to others. However, 
otherwise eligible Indians may receive 
general assistance imder this Part upon 
application for and pending Initial re¬ 
ceipt of such payments. 

<c) They redde in areas where gen¬ 
eral assistance is not available to an 
residents no the same basis from a State, 
county, or local public jurisdiction. 


(d) They seek and accept available 
employment which they are able and 
qualified to perform. 

g 20.22 Child welfare oAnifttiinee. 

An Indian child meeting the require¬ 
ments prescribed In 4 20.20(a) shaU be 
considered eligible for child welfare as¬ 
sistance or services under this Part pro¬ 
vided that: 

(a) The child's legally responsible par¬ 
ent or guardian: 

(1) Is unable to provide necessary care 
and guidance for the child in the home 
and is unable to meet the cost of foster 
care, or 

(2) Is unable to provide for the child's 
snocial needs which cannot be met 
through other assistance programs in¬ 
cluding the Bureau's general assistance 
program. 

(b) The child Is not receiving and is 
not eligible to receive public assistance 
or Supplemental Seoirlty Income pay¬ 
ments and is not included in such pay¬ 
ments made to others. However, an 
otherwise eligible child may receive child 
welfare assistance under this Part upon 
application for and pending initial re¬ 
ceipt of such payments. 

g 20.23 MiMcclIiincoas 

In the absence of other resources, mis¬ 
cellaneous assistance shall be provided 
to eligible Indians under the criteria set 
out in S20.20(a). 

g 20.21 Family and rommunily nrnricr*. 

(a) Family and community services 
shall be provided for Indians who meet 
the criteria set out in f 20.20(a) who re¬ 
quest such services or on whose behalf 
such services are requested. 

(b) Family and community services 
may include, but are not limited to. the 
following: 

(1) Family and individual counseling 
to assist In solving problems related to 
family functioning, housekeeping prac¬ 
tices. care and supervision of children, 
interpersonal relationships, economic op¬ 
portunity. money management, and 
problems related to illness, physical or 
mental handicaps, drug abuse, alcohol¬ 
ism and violation of law. 

(2> Protection services which arc pro¬ 
vided when chUdrei. or adults are de¬ 
prived temporarily or permanently of 
needed supervision by responsible adult.^. 
or arc neglected, exploited, or need serv¬ 
ices when they are mentally retarded, 
ph^'sically handicapped or otherwise 
seriously disabled, and for children who 
have nm away from home. Such services 
include but are not limited to the fol¬ 
lowing: 

(i) Response to requests from mem¬ 
bers of the community in behalf of 
children or adults alleged to need pro¬ 
tective services. 

<li) Family supplemental services, in¬ 
cluding referral for homemaker and day 
care services, and which appropr.atcly 
divert children from the Juvenile Justice 
system. 

(ill) Assistance to responsible family 
members or guardians to seek appro¬ 
priate court protections for the child 
or adult and. In the absence of such 
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responsible adult, to seek the appoint¬ 
ment of a guardian. 

(ir) Response to requests bj a Court 
of Indian Offenses or tribal court for 
evaluation of alleged neglect, exploita¬ 
tion. or other disability, for planning 
ireatment and. as appropriate, provide 
treatment of the causes of the condi¬ 
tion. 

<3) Probation services which are pro¬ 
vided when after an adjudication of de¬ 
linquency by a Court of Indian Offenses 
or tribal court, the chhd or youth is 
placed on probation and permitted to re¬ 
main in the family home under super¬ 
vision. Such services may include but are 
not limited to: 

U> Evaluation of alleged deliquency 
reported by members of the community 
and reporting for consideration by the 
Court of Indian Offenses or tribal courts 
those children or youth who appear to 
come under the jurisdiction of the court 

fli) Recommendation of a plan for the 
court's disposition of the case. 

(til) Supcrrtslon of the probation in¬ 
cluding recommendations for return to 
the court for violation of probation or for 
termination of probaUoa. 

(4) Foster care sendees for children 
which shall be provided when an Indian 
child is a recipient of child welfare as¬ 
sistance under I 20.22 of this Part and 
services arc not available from another 
source, and may be provld^ as needed 
for an Indian child living away from Its 
parentis) in the absence of a child w’cl- 
fore assistance payment. 8uch services 
shall Include but are not limited to: 

fl> Determination that foster care Is 
the best available plan for the child. 

(U) Development of an immediate and 
long range plan to establish a more stable 
emotional and social life for the child and 
Its family. Including referral of the child 
for adoption when indicated. 

(ill) Assistance in the recruitment and 
development of suitable foster homes and 
other foster care facilities. 

(iv) Assistance to responsible family 
members, or at the request of an Indian 
court. In the selection of a suitable foster 
care facility and a continued ev^uaUon 
of the suitability of the facility. 

(V) Assistance in the placement of an 
Indian child for long or short term foster 
care suited to his needs and to review 
the plan periodically. 

(v!) Assistance to parent(s). foster 
parentcs), or other caretaker(s) to pro¬ 
vide care and guidance for the child In 
foster care. 

(8) Foster care services for adults 
which Shan be provided when a general 
w^slAtance payment under 9 20.21 is made 
for their care In a foster care facility, or 
when needed In the absence of a general 
assistance payment The services may in¬ 
clude but are not limited to: 

(1) Arranging for care In a private 
family home, or a facility for the care of 
ihe aged or disabled except where the 
primary service provided by the facility 
1$ medical 

<U) Assistance to responsible family 
members, guardians, or at the request of 
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an Indian court, in selecting a facility 
which win provide needed care. 

(ill) Assistance with providing for con¬ 
tinuity with family and commxmlty ties. 

(iv) Assistance with the continual 
evaluation of the suitability of the se¬ 
lected care facility, including referral 
for other care as indicated. 

(6) Community services which are 
services Involving other groups, agencies, 
and facilities in the community may in¬ 
clude but are not limited to: 

(1) Responses to community needs for 
evaluating social conditions affecting 
the well-being of its citizens. 

(ii) Treatment of the Identified con¬ 
ditions that are within the competence 
of social services. 

(lU) Maintenance of Italsonship with 
other community agencies for the pur¬ 
pose of: 

(A) Identifying the availability of 
services that may be brought to bear on 
the social problems of individuals, fam¬ 
ilies and children. 

(B) Facilitating the use of available 
community senrlcet by Indian persons 
who need them. 

§ 20.25 Coiuiuluition with tribes. 

Bureau personnel shall provide con¬ 
sultation and adivee to tribal entities, 
including Courts of Indian Offenses and 
tribal courts, sedcing to organize their 
community services to mc^et more effec¬ 
tively the social welfare needs of their 
members. 

Subpart D—Appeals ar>d Waivers 
8 20.50 HeAring9 and appeaU. 

Any applicant for or recipient of fi¬ 
nancial assistance under this Part who is 
adversely affected by any decision or 
action concerning eligibility or assistance 
provided may appeal and request a hear¬ 
ing before the Superintendent or his des¬ 
ignated representative with privilege of 
counsel at no cost to the Bureau of In¬ 
dian Affairs. If adversely affected by a 
decision made as a result of the hearing, 
the applicant may appeal to the Area Di¬ 
rector and to subs^uent levels of au¬ 
thority within the Bureau of Indian Af¬ 
fairs in accordance with procedures for 
appeals from administrative actions pre¬ 
scribed in 25 CFR Part 2. 

8 20.31 Waivm or rxr^ption«. 

The regulations in this Part shall not 
be deemed exhaustive of the authority of 
the Commissioner, and waiver of or ex¬ 
ception to the regulations in this Part 
may be made upon a finding by the Com¬ 
missioner that such waiver or exception 
Is justified by circumstances not contem¬ 
plated by these rules and that such ac¬ 
tion is desirable to carry out the purpose 
of 25 CFR 1.2. 

(CaUlog of Fedarsi DomMtlo AjBieUnce 
Programs No. 16.103. Indian Social Borvlcea^ 
Child Welfare Aaatstance; No. 15.113 Indian 
Social Services—Oeneral Assistance: No. 
16.132 Indian Social Senrloea—Counseling.) 

Motais T){Oia*soN. 

Commissions of Indian Affairs. 

(FR Ooc.TS-SlOM Filed 11-17-75:8:46 aai| 
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DEPARTMENT OF AGRICULTURE 
AgricuKural Marketing Service 
[ 7 CFR Part 1036 ] 

(Docket No. AO-17a-A4tl 

MILK IN THE EASTERN OHfO-WCSTERN 
PENNSYLVANIA MARKETING AREA 

Notke of Hearing on Proposed Amend¬ 
ments to Tentative Marketing Agree¬ 
ment and Ordar 

Notice Is hereby given of a public 
hearing to be held on December 3. 1975, 
at the Sheraton-Hopkins Motor Inn. 
5300 Riverside Drive. Cleveland. Ohio 
(located at Cleveland-Hopkins Interna¬ 
tional Airport) beginning at 10:00 a m., 
with respect to proposed amendments 
to the tentative marketing agreement 
and to the order, regulating the han¬ 
dling of milk in the Eastern Ohio-West¬ 
ern Pennsylvania marketing area. 

The hearing Is called pursuant to the 
provisions of the Agricultural Marketing 
Agreement Act of 1937. as amended (7 
U.8.C. 601 et seq.). and the applicable 
rules of practice and procedure govern¬ 
ing the formulation of marketing agree¬ 
ments and marketing orders (7 CFR 
Port 900). 

The purpose of the hearing is to re¬ 
ceive evidence with respect to the eco¬ 
nomic and marketing conditions which 
relate to the proposed amendments, 
hereinafter set forth, and any appropri¬ 
ate modlficatioas thereof, to the tenta¬ 
tive marketing agreement and to the 
order. In this regard, it should be noted 
that consideration of Proposal No. 1 may 
necessarily encompass a review of the 
order's schedule of payment dates to de¬ 
termine if such schedule is compatible 
with the proposed application of charges 
on overdue accounts. 

The proposed amendments, set forth 
below, have not received the approval of 
the Secretary of Agriculture. 

Proposxd by Dawylxa CoopxRATivg Inc. 

Proposal No. /—Amend | 1036.78. 
Charges on overdue accounts, to read: 
Any unpaid obilgaUon of a handler or of 
the market administrator pursuant to 
99 1036.71, 1036.72. 1036.77, 1036.85 and 
1036.86 shall be increased one percent 
effective the day following the due date 
of such obligation, and an additional one 
percent on the net obligation on the due 
date of each month thereafter until such 
obligation is paid. 

PXOPOSXD BY THX DaIKY DiVXStON, 
ACRlCULTUkAL MARKgTtNO SCRVICg 

Proposal No. 2—Make such changes 
as may be necessary to make the entire 
marketing agreement and the order con¬ 
form with any ameixlmcnts thereto that 
may result from this heariirg. 

Copies of this notice of hearing and the 
order may be procured from the Market 
Administrator, P.O. Box 30128, Cleveland. 
Ohio. 44130. or from the Hearing Clerk, 
Room 112-A. Administration Building, 
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United SUtes Department of Agriculture^ 
Washington, D.C. 20250 or may be there 
Inspected. 

Signed at Washington. D.C., on; No¬ 
vember 14. 1975. 

Donald E. Wilkinson. 

Administrator, 

|FR Doo.75-31281 PUed 11>17<75:8:46 ani| 

DEPARTMENT OF 
TRANSPORTATION 
Fodaral Aviation Administration 
[14 CFRP8rt39] 
lUocket No. 75~WS^5d-AD] 

AIRWORTHINESS DIRECTIVES 

Douglas Model DC-10 Series Airplanes 
Notice of Proposed Rule Making 

The Federal Aviation Administration 
is considering amending Part 39 of the 
Federal Aviation Regulations by adding 
an airworthiness directive applicable to 
Douglas DC-10 Series airplanes Incor¬ 
porating Bcrtea Corporation P/N 210051 
elevator actuator manifold assemblies. 
There have been two instances of single 
(inboard) elevator surfaces travelling to 
the extreme trailing edge up position 
(split elevators) and jamming in that 
position on Douglas Model DC-10 Series 
airplanes. Interference can exist be¬ 
tween the internal control linkage and 
the manifold when the linkage Is moved 
towards the actuator retract position, 
due to extreme tolerance conditions In 
certain manifold assemblies which occur 
during manufacturing. Since this con¬ 
dition is likely to exist or develop in other 
airplanes of the same type, the proposed 
airworthiness directive would require In¬ 
spection of the Bertea P/N 215051 actua¬ 
tor manifold assemblies, and rework if 
required, in accordance with Bertea 
Service Bulletin No. 27-48. Revision 1. 

Interested persons arc invited to par¬ 
ticipate in the making of the proposed 
rule by submitting such written dau. 
views, or arguments as they may desire. 
Communications should identify the 
docket number and be submitted in du¬ 
plicate to the Department of Transpor¬ 
tation. Federal Aviation Administration. 
Western Region, Attention: Regional 
Counsel. Airworthiness Rule Docket. 
P.O. Box 92007. Worldway Postal Center. 
Los Angeles, C^lfomla 90009. All com¬ 
munications received on or before De¬ 
cember 22. 1976 will be considered by the 
agency before talcing action upon the 
proposed rule. The proposals contained 
in the notice may be changed in the light 
of comments received. All comments will 
be available, both before and after the 
closing date for comments, in the Rules 
Docket for examination by Interested 
persons. 

This amendment Is proposed under 
the authority of Sections 313(a>, 601. 
and 603 of the Federal Aviation Act of 


1958 (49 UB C. 1354(a), 1421. and 1423). 
and of Section 6(c) of the Department 
of Transportation Act (49 U.S.C. 1655 
(c)). 

In consideration of the foregoing, it is 
proposed to amend f 39.13 of Part 39 of 
the Federal Aviation Regulations by 
adding the following new airworthiness 
directive: 

Mcdonncll Dorrouia Applies to all Douglas 
Mo<lcl DC-10-10. -lOF. -30. -30F, and -40 
Series alrplanea, cerUOcated in all cate¬ 
gories. Incorporating Bertea Corporation 
P/N 316051 elevator actuator manifold 
aMQmblles with aerial numbers 240 to 
500, Inclusive. 

Compliance required within the next 1500 
hours* time In service after the effective date 
of this AD. unless already accompUshed. 

To prevent jamming of Inboard elevator 
Burfaoea accomplish the followtng: 

(a) Inspect the inboard eelvator actuator 
manifold aasembUes for Interference between 
the Internal control linkage and the mani¬ 
fold. and rework If required, in accordance 
with Bertea Service Bulletin No. 27-48. Re¬ 
vision 1. dated October 9. 1975, or later FAA- 
approved revisions, or an equivalent Inspec¬ 
tion and rework procedure approved by the 
Chief. Aircraft Engineering Division. FAA 
Western Region. (Douglas Service Bulletin 
Na 27-141. dated October 10. 1975. caUs at¬ 
tention to the Bertea service bulletin). 

(b) Special night pertniu may be Issued 
per FAR'S 31 197 and 21T99 to operate air¬ 
planes to a base for the accomplishment of 
maintenance required by this AD. 

Issued In Lo9 Angeles. CaUfomla on 
November 7. 1975. 

RoBggT If. Stanton, 
Director, FAA Western Region, 
|FB Doc.75-31023 Plied n^l7-75;8;40 am] 


[ 14 CFR Part 71 ] 

(Airspace Docket No. 75-NE-39| 
ALTERATION OF TRANSITION AREA 
Proposed Rule Making 
Correction 

In FR Doc. 75-29269 appearing at page 
60726 In the issue for Friday, October 31. 


1975. make the following changes: 

1. On page 50727, the first column, the 
first complete paragraph, the fifth line, 
the figures **809'* should read **800". 

2. On the same page, the middle 
column: 

a. The heading after the first para¬ 
graph should read: 

PoaTi.ANO. Mains. Tbansition Aasa 

b. The material in smaller print, the 
fifth line from the bottom which pres¬ 
ently reads **longltude 69*^57*0" W.. then 
counterclock-** should read "UongiUide 

W.. then countcrlock-". 


[14 CFR Part75] 

|Alrsp«cc Docket No 75-WA-301 
ALTERATION OF AREA HIGH ROUTE 
Proposed Rule Making 
Correction 

In FR Doc. 75-30195 appearing at page 
52409 In the issue for Monday. Novem¬ 
ber 10. 1975. change the longitudinal 
reading in the third line of the fourtli 
paragraph which reads 100*27'6'* to 
read: **109*27'26'*.*’ 


COMMODITY FUTURES TRADING 
COMMISSION 
[17CFRCIiaplerl ] 
COMMODITY OPTIONS 
Temporary Regulations 
Correction 

In FR Doc 75-28432 appearing at page 
49360 in the issue of Wednesday, Octo¬ 
ber 22. 1975. the first and second com¬ 
plete paragraphs In the second c<^umn 
on page 49360 are part of footnote 3 and 
should be transferred to appear below 
the last line of footnote 3 reading, 
"modity for future delivery. . . 


ENVIRONMENTAL PROTECTION AGENCY 
[40 CFR Part 85] 

IFRL 437-7] 

CONTROL OF AIR POLLUTION FROM NEW MOTOR VEHICLES AND NEW MOTOR 

VEHICLE ENGINES 

Emission Regulations for New Motorcycles 
Correction 

In FR Doc. 75-28173, appearing at page 49496. in the Issue for Wednesday. 
October 22, 1975. as corrected at page 52415, In the Issue for Monday, November 10. 
1975. make the following change: 

On page 52415, in the paragraph designated "6”, the corrected equations should be 
transposed to read as follows: 

6. On page 49509. in the third column, the equations should read as follows: 

a. In I 85.478-23(a) (6) (vil): 

Percent efficiency = | (v)-(It) |/| (vl)-<iv) ] X100 percent (A) 

b. In f 85.478-23(a) (6) (viU): 

Percent efficiency = (14-(v-vl)/( 111 -Iv) | XlOO percent (A) 
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FEDERAL COMMUNICATIONS 
COMMISSION 
[47 CFR Part 76] 

I Docket No. 204MI| 

CA8LE TELEVISION SYSTEM 

Order Extending Time Regarding Signal 
Strength Contours 

In the matter of amendment of Part 
76 of the Commission's Rules and Regu¬ 
lations to modify or eliminate the use of 
jiignal strength contoiu^ for purposes of 
cable television system regulation. 

1. The Commission has before It a mo¬ 
tion in the above-captioned proceeding 
filed by KaUer Broadcasting Company 
requesting that the Commission hold 
said rule making proceeding in abeyance 
or. in the alternative, extend for a period 
of sixty days the time for filing com¬ 
ments.' 

2. As justification for its request, pe¬ 
titioner references the Commission's re¬ 
cently adopted Order specifying the con¬ 
tour prediction showings it would accept 
in required hUngs, contested cases, and 
in the application of its rule.* In this Or¬ 
der the Commission suspended the use of 
the terrain roughness correcting factor * 
for the filing of predicted signal strength 
contours and indicated that in the in¬ 
terim prima facie weight would be given 
to contours calculated form the newly 
modified propagation curves * absent 
correction for terrain roughness. The 
Commission stated that such a suspen- 
Mon for a period of six months would af¬ 
ford the time necessary for further study 
and ultimate resolution of the terrain 
roughness problem. Petitioner notes that 
the captioned proceeding U intended (1) 
to assess the impact of the new predicted 
contours on the rights and obligations of 
television broadcast stations and cable 
television systems in the context of the 
cable television regulations found in Pari 
76 of the Commission's Rules, and (2) 
to examine the propriety of substituting 
Axed mileage zones for contours In any 
or all of those cable ietevision rules now 
referencing signal strength contours. In 
view of the above, petitioner contends 
that our recent Order has resulted in a 
:^igniflcant change of circumstance that 
mandates either a suspension of the sub¬ 
ject rule making proceeding or at least 
an extension of the time for filing com- 
nients. Petitioner states that it had 
planned to file evidentiary data based on 
the Commission’s original contour pre- 
AicUon decision • which had required 
that contour calculations be made using 
both the new propagation curves and the 
terrain roughness factor, and that even 
if the Commission decides against defer¬ 
ring further comment or action In the 
captioned rule making proceeding, there 
U clearly Inadequate time to have its 


* KaUer states that counsel for Store 
^roedCMtlng Company axul Metromedta joU 
KaUer in these alternatlre requests. 

•rco 75 -- FCC ad - ( 1076 ) 

.1 <“>• 

*1) of the ComnUieion*B Rules. 

•Sas Report end Order in Dockets ieoo 

’^^-•56. 53 FCC 20 856 (1075) 


study redone and to assess the impact of 
these changes on the issues set forth for 
comment* While asking for an extension 
of sixty days for the filing of comments, 
peUUoncr, as noted above, also requests, 
in the alternative, that the Commission 
suspend the subject proceeding until the 
terrain roughness issue is resolved. 

3. Because of the Commission's recent 
action concerning the use of the terrain 
roughness factor in predicting contour 
locations, it appears appropriate to grant 
an extension of time*in this proceeding 
adequate to allow parties to consider the 
implications of possible changes in that 
area before commenting in this proceed¬ 
ing. For this purpose the comment and 
reply dates will be extended to Decem¬ 
ber 15. 1975 and January 12, 1976, re¬ 
spectively. An indefinite extension would 
not appear to be apipropiiate in view of 
the extended time that may be required 
to resolve the tisrain roughness question. 
And whatever the outcome of that con¬ 
sideration. it would appear that the prob¬ 
lems prompting the issuance of the No¬ 
tice in this proceeding will continue to 
exist. 

Accordingly, it is ordered. That the 
dates for filing comments and replies tn 
the above-captioned proceeding arc ex¬ 
tended to December 15. 1975 and Janu¬ 
ary 12, 1976. respectively. 

This action Is taken by the Chief. Cable 
Television Bureau, pursuant to authority 
delegated by 5 0.288(a> of the Commis¬ 
sion's Rules. 

Adopted: November 6,1975. 

Released: November 7,1975. 

PCDEftAL CoifinnfiCATioirs 
ComnssioN, 

fsRAi .1 David D. Kinuct, 

Chief, Cable Tetevision 
Bureau, 

IPR Doc.75-31112 FHod ll-17-<75;8:46 am) 

SMALL BUSINESS 
ADMINISTRATION 

[ 13 CFR Part 121 ] 

SMALL BUSINESS SIZE 
STANDARDS 

DefinKlofi of Small Business for Purpose 
of Sales of Government Timber 

Pursuant to a notice published in the 
Pkoeral Rzgister on July 3i, 1975 (40 FR 
32142). the Small Business Administra¬ 
tion held public hearings at 9 a.m., on 
August 28. and September 4, 1975, re¬ 
spectively. in Portland, Oregon, and At¬ 
lanta, Georgia, on the question whether 
the currently effective 500-employee size 
standard applicable to sales of Govern¬ 
ment timber should be raised, lowered, or 
left at 500 employees. 


« PeUUoncr notes that the Commimion an¬ 
nouncement of lU terrain roughnen action 
was lamed leas than seven days prior k> the 
November 10. 1976 comment due date aetab- 
llshed In this proceeding. Hence, petitioner 
aeeks waiver of f 1.46 of the Commission's 
Rules which requires that motions for exten¬ 
sions of Ume in the Ollng of rule making 
commenta be submitted at least seven days 
prior to the date set for the commenta* 
receipt. 


The hearings were well-attended and 
various points of view were sdily pre¬ 
sented. Thereafter, the public was given 
imtil September 32. 1975. to submit addi¬ 
tional data, evidence, and arguments in 
writing for inclusion in the record. Ck>pics 
of the transcripts of both hearings and 
material submitted in connection there¬ 
with were made available, and are still 
available, for review in the Small Busi¬ 
ness AdmlnistraUon San Francisco, 
Seattle, and Atlanta Regional Gfflces. the 
Portland District GfOce. and in the 
Washington Central GfBce. 

Gn Uie basis of all of the evidence sub¬ 
mitted, the hearing panel has recom¬ 
mended to the Administrator of the 
Small Business Administration that the 
currently effective 500-empk>yce size 
standard should be retained, and the 
Administrator has determined to adopt 
the panel's recommendation. The basts 
for the recommendaUon is as follows: 

Careful consideration has been given 
both to the argument that the standard 
should be increased and the argument 
that the standard should be reduced. As 
for the former, it is conceded that the six 
to ten concerns which apparently now 
exist in the industry with employment 
somewhat In excess of 500 persons are 
relatively small with respect to the giants 
*of the industry. However, this situation 
exists under the size standards for many 
industries in which there are very large 
concerns. For example, there are giant 
concerns in the petroleum refining in¬ 
dustry. and, yet, we have just promul¬ 
gated a size standard for such Industry 
of 60,000 barrels per day capacity and, 
under such limitations, small refineries 
account for only about 7.8 percent of the 
total UB. refining capacity. 

In deciding where to establish a stand¬ 
ard. we must consider not only the com¬ 
petitive position of companies of a par¬ 
ticular size with respect to their larger 
competitors, but also must consider their 
poaiUon with respect to their smaller 
competlUors. In the case at hand, we 
ha\T concluded that, generally speak¬ 
ing, concerns with under 500 employees 
need the protection of the set-aside pro¬ 
gram not only from the Industry giants, 
but also from concerns with between 500 
to 1,000 employees, even though there are 
a limited number of such somewhat 
larger concerns. 

We recognize that when a single size 
standard is used on a national basis there 
probably will be particular instances of 
inequity. However, we do not deem it to 
be in the best interest of the standards 
program as a whole to attempt to main¬ 
tain separate standards on a geographic 
or market basis. 

As for the argument that the standard 
should be lowered. It is conceded that the 
current standard includes as small a very 
high percentage of the total number of 
concerns in the industry. However, this 
also is not unusual. Most of the indus¬ 
try size standards include 90 to 98 per¬ 
cent of the concerns in the industry. The 
problem is to decide what size concern 
needs the assistance of the program in¬ 
volved. We know of no specific method 
for determining the answer to the ques¬ 
tion It simply Is a matter of judgment 
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In the Instant case. It Is (nir judgment 
that, despite the fact that a 500* 
employee standard includes a high per¬ 
centage of the concerns In terms of num¬ 
bers. concerns with between 250 and 500 
do need protection under the timber set- 
aside program and cannot reasonably 
be expected to compete for timber with 
concerns emplojring from 500 to several 
thousand people. Many small firms have 
fully inte^mted In order to remain com¬ 
petitive. and such firms, with plywood, 
logging, etc., operations often employ 
more than 250 employees. Further, com¬ 
pliance with Government regulations re¬ 
quires additional administrative person¬ 
nel. Lowering the size standard would 
seriously affect the competitive viability 
oX companies in such a situation. 

Although not the compelling reason, 
there was also taken into account the 


need, in the event of either an iipward 
or downward adjustment of the stand¬ 
ard, for a complete recalculation of the 
^Base Average Sharc.^ It was concluded 
that such action would be very expen¬ 
sive, both In terms of man-hours and 
dollars, and that, in view of the state 
of the economy, this wo\ild not be on ap¬ 
propriate time to undertake such a 
project 

In the course of our Inquiry, it was 
suggested that consideration be given to 
using ''board-feet production** or ''sales'* 
as a standard rather than "number of 
employees," We do not rule this out as a 
possibility for the future; however, we 
still would have to make a judgment as to 
the size of a concern that needs protec¬ 
tion and establish a standard which 
would identify the concerns we elect to 


consider eligible. It should here be noted 
that a board-feet standard, alone, would 
be unworkable. This Is because concerns 
within such standard then would qualify 
even if owned by the leading concern in 
another Industry. Obviously, it would not 
be appropriate for us to consider a saw¬ 
mill owned by a large conglomerate to be 
a small business concern; thus the need 
for a standard in terms of total employ¬ 
ment or total receipts. 

fCaUlog of FedorsI DometUc Assistance Pro- 
Snin No. S0X)O9. Procurement Asrtstance to 
Hmsll Busmessee) 

Dated: November 10,1975. 

Louis P, Laun. 

AcHng Administrator. 

[PB Doc.75-gt099 PUed 11-17-76.8:45 sin| 
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IPTOUC NOnCB: CM-d/lMf 

DEPARTMENT OF STATE 

ADVISORY PANEL ON INTERNATIONAL 
LAW 

Notice of Partially Closed Meeting 

Id aocordance with Section 10(d) of 
the Federal Advisory Committee Act, 
notice is given that the Advisory Panel 
on International Law to the Legal Ad¬ 
viser of the Department of State will 
meet at 10:00 a.m. and at 3:00 p.m., on 
Friday, December 12,1075, In Room 1207 
of the Department of State. The 3:00 
pjn. meeting will be open to the ptibllc, 
but the 10:00 am. meeting will not be 
open. 

Topics to be discussed at the 3:00 pm. 
meeting include the proposed sovereign 
immunity legislation, developmcnU af¬ 
fecting the act of state doctrine, and 
quesUona relating to executive agree¬ 
ments. 

Hie 10:00 a.m. meeting will be de¬ 
voted to a discussion of executive agree¬ 
ments, their international and domestic 
legal effect, and what types of documents 
constitute executive agreements. Various 
t>'pe8 of intergovernmental communica¬ 
tions will be considered. The discussion 
will necessarily Involve classified nation¬ 
al .security information relating to execu¬ 
tive agreements, disclosure of which 
would adversely affect United States 
foreign policy with other cotmtries. As 
it has been determined that the meeting 
win Involve dlscasslon of material exempt 
from public disclosure under 5 U.8.C. 
552<b)<l) and that the public Interest 
requires that such discussions be with¬ 
held from disclosure, the meeting will not 
be open to the public. 

Monsos Luck. 

Lepof Adviser. 

Novsmbbr 11, 1975. 
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STUDY GROUP 4 OF THE U.S. NATIONAL 
COMMITTEE FOR THE INTERNATIONAL 
RADIO CONSULTATIVE COMMITTEE 
(CCIR) 

Notice of Meeting 

The Department of State announces 
that Study Group 4 of the U.S. National 
Committee for the International Radio 
ConstiltaUve Committee (CCIRi will 
meet on December 3. 1975, at 10:00 am. 
in the First Floor Auditorium of the 
Comsat Building. 950 L*Enfant Plaza. 
8.W.. Washington. D.C. 

Study Group 4 deals with matters re¬ 
lating to systems of radiocommunications 
for the flxed service using satellites. The 


main Items of the agenda for the meet¬ 
ing on December 3 are: 

a. Review of preparatory work for the 
International meeting of CCIR Study 
Group 4 in 1976; 

b. Report on work under wny or plan¬ 
ned In support of U.8. preparations for 
the 1979 World General Administrative 
Radio Conference. 

Members of the general public may 
attend the meeting and join in the dis¬ 
cussions subject to Instructions of the 
Chairman. Admittance of public mem¬ 
bers will be limited to the seating avail¬ 
able. 

Dexteb Andesson, 
Executive Secretary, 

U.S. CCIR Sational Committee. 

Novkmbxr 10, 1975. 

|PR Doc.76-31100 Piled 11-17-75:8:46 am] 
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U.S. ADVISORY COMMISSION ON INTER* 

NATIONAL EDUCATIONAL AND CUL¬ 
TURAL AFFAIRS 

Notice of Meeting 

The United States Advisory Commis¬ 
sion on International Educational and 
Cultural Affairs will meet in open ses¬ 
sion on Thursday, December 11, 1975, 
in Room 6320 of the Main State Depart¬ 
ment BuUdlng, 2201 C Street NW. It is 
expected that the meeting will run from 
9:30 a.m. to 12:30 pm. and from 2:00 
p.m. to5:00pm. 

The meeting will take the form of a 
symposium at which cultural leaders In¬ 
vited by the CommUslon will discuss 
with Commission members ways in 
which the private sector can help to 
Implement the provisions of the Pinal 
Act of the Conference on Security and 
Cooperation In Europe which relate to 
international educational and cultural 
exchange: i.e. the so-called *'Ba8ket JJT* 
recommendations. 

Members of the general public may 
attend and participate in the discussion 
subject to instructions of the Chairman. 

For purposes of fulfilling building se¬ 
curity reQuirements, anyone wishing to 
attend the open session must advise the 
Staff Director by telephone In advance 
of the meeting. Telephone (202) 632- 
2764. Members of the public will be ac¬ 
companied up to the seating capacity of 
the meeting room. 

W. E. Wxu). Jr. 

Staff Director, 
Commission Secretariat. 

Novkmbes 10,1975. 

(PR Doc 75-3n01 FUed 11 17 75;8:4B am| 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 
PRIVATE SCHOOLS 
Revenue Procedure 

By a notice of a proposed Revenue 
Procedure appearing In the Fedebal 
Recistek for February 18. 1975 (40 FR 
6991), a Revenue Procedure was pro¬ 
posed setting forth guidelines and rec¬ 
ordkeeping requirements for determin¬ 
ing whether private schools that are 
applying for recognition of exemption 
under sections 501 (a) and 501 <c)(3) 
of the Internal Revenue Code of 1054. 
or are presently exempt from tax, have 
racially nondlscrlminatory policies as to 
students. 

Finalization of revenue procedure. 
After conslderati<m of the comments 
received from the public and all such 
relevant matters as w^as presented by 
interested persons regarding the pro¬ 
posed guidelines, the revenue procedure, 
as proposed. Is hereby finalized willi 
changes as set forth below, 

Donald C. Alexander. 

Commissioner of 
Internal Revenue. 

pAtT m. Admin iSTBATIVE, Procedural 

AND BdTlSCELLANEOUS 

26 CFR 601.201: Rulings and deter¬ 
mination letters. (Also Part I, Section 
501; 1.501(0(3)-!.) 

Revised Proceedings 75-50 * 

Section 1. Furpose. 

.01 This Revenue Procedure seu 
forth guidelines and recordkeeping re¬ 
quirements for determining whether pri¬ 
vate schools that are applying for recog¬ 
nition of exemption from Federal income 
tax under section 501(c)(3) of the In¬ 
ternal Revenue Code of 1954. or are 
presently recognized as exempt from tax. 
have racially nondiscrimlnatory policies 
as to students. 

Sec. 2. Background. 

.01 A school that does not have a 
racially nondlscrlminatory policy as to 
students does not qualify as an organi¬ 
zation exempt from Federal income tax. 
Rev. Rul. 71-447. 1971-2 C3. 230. 

.02 A school must show aisirxnatively 
both that It has adopted a racially non¬ 
discrimlnatory policy as to students that 
Is made known to the genarml public and 
that since the adoption of Uiat policy It 
has operated In a bona fide manner in 
accordance therewith. 


* AUmo rvlMBed SB Tm-1417, dated K<mtn- 
her 6, 1975. 
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.03 Internal Revenue Service experi¬ 
ence with private schools has shown a 
need for more specific guidelines to in- 
mirc a uniform approach to the deter¬ 
mination of whether a private school has 
a racUdly nondiscriminatory policy as to 
students. 

.04 This Revenue Procedure does not 
apply to public schools. 

6cc. 3. Deflnitiom. 

.01 Rev. RuL 71-447 states that a 
racially nondiscriminatory policy as to 
students means the school admits the 
students of any race to all the rights, 
privileges, programs, and activities gen¬ 
erally accorded or made available to 
students at that school and that the 
school does not discriminate on the basis 
of race in administration of its educa¬ 
tional policies, admissions policies, 
scholarship and loan programs, and 
athletic and other school-admlnlstercd 
programs. 

.02 The Service considers discrimina¬ 
tion on the basis of race to include dis¬ 
crimination on the basis of color and na¬ 
tional or ethnic origin. A policy of a 
school that fayors racial minority groups 
with respect to admissions, facilities and 
programs, and financial assistance will 
not constitute discrimination on the basis 
of race when the purpose and effect Is to 
promote the establishment and malnte-’ 
nance of that school's racially nondis¬ 
criminatory policy as to students. 

.03 A school that selects students on 
the basis of membership in a religious 
denomination or unit thereof will not be 
deemed to have a discriminatory policy 
If membership in the denomination or 
unit is open to all on a racially nondis¬ 
criminatory basis. 

.04 For purposes of this revenue pro¬ 
cedure. the term “schoor’ has the same 
meaning it has in section 170(b)(1)(A) 
(ID of the Code. 

8ic. 4. Guidelines. 

.01 OrganizationcU reouirements. A 
school must include a statement In lU 
charter, bylaws, or other governing in¬ 
strument. or in a resolution of its gov¬ 
erning body, that It has a racially non¬ 
discriminatory policy as to students and 
therefore does not discriminate against 
applicants and students on the basis of 
race, color, and national or ethnic origin. 

.02 Statement of FoHcy. E\’ery school 
must Include a statement of its racially 
nondiscriminatory policy as to students 
in all its brochures and catalogues deal¬ 
ing with student admissions, programs, 
and scholarships. A statement substan¬ 
tially similar to the NoUce described In 
subsection (a) of section 4.03, infra, will 
be acceptable for this purpose. Further, 
every school must include a reference to 
its racially nondLscrlminatory policy in 
other written advertising that it uses as 
a means of infonxUng prospective stu¬ 
dents of Its programs. The following ref¬ 
erence will be acceptable: 

The M school admlU etudenU of any race, 
color, and national or ethnic origin. 

.03 Publicity. The school must make 
its racially nondiscriminatory policy 
known to all segments of the general 


community served by the school. 

1. The school must use one of the fol¬ 
lowing two methods to satisfy this 
requirement: 

(a) The school may publish a notice 
of its racially nondiscriminatory policy 
in a newspaper of general circulation that 
serves all racial segments of the com¬ 
munity. This publication must be re¬ 
peated at least once annually during the 
period of the school's solicitation for 
students or. in the absence of a solicita¬ 
tion program, during the school's regis¬ 
tration period. Where more than one 
community Is sexrcd by a school, the 
school may publish its notice In those 
newspapers that are reasonably likely 
to be read by all racial segments of the 
communities that it serves. The notice 
must appear in a section of the news¬ 
paper likely to be read by prospective stu¬ 
dents and their families and It must oc¬ 
cupy at least three column inches. It 
must be captioned in at least 12 point 
bold face type as a notice of nondiscri¬ 
minatory policy as to students, and its 
text must be printed In at least 8 point 
type. The following notice will be 
acceptable: 

Nones or NoMoxacmtuiNATosT Pouct as to 
SrvwuctM 

The M school sdmlts students of sny race, 
color, nstloiial and ethnic origin to all the 
rights, prlvtlefea. programa. and activities 
generally accorded or made available to stu> 
dents at the school. It does not discriminate 
on the basis of race, color, national and 
ethnic origin in administration of its edu¬ 
cational poUcIca. admissions policies, scholar¬ 
ship and loan programs, and athletic and 
other school-ad^niatered programs. 

(b) The school may use the broadcast 
media to publicize its racially nondis¬ 
criminatory policy If this use makes such 
nondiscriminatory policy known to all 
segments of the general conununity the 
school serves. If this method is chosen, 
the school must provide documentation 
that the means by which this policy was 
communicated to all segments of the 
general community was reasonably ex¬ 
pected to be effective. In this case, ap¬ 
propriate docximentation would Include 
copies of the tapes or script used and 
records showing that there was an ade¬ 
quate number of announcements, that 
they were made during hours when the 
announcements were likely to be com¬ 
municated to all segments of the general 
community, that they were of sufficient 
duration to convey the message clearly, 
and that they were broadcast on radio 
or television stations likely to be listened 
to by substantia] numbers of members of 
all racial segments of the general com¬ 
munity. Announcements must be made 
during the period of the school's solici¬ 
tation for students or, in the absence of 
a solicitation program, during the 
school's registration periocL Communi¬ 
cation of a racially nondiscriminatory 
policy as to students by a school to lead¬ 
ers of racial groups as the sole means of 
publicity generally will not be considered 
effective to make the policy known to all 
segments of the conununity. 

2. The requirements of subsection 1 of 
this section wnl not apply when one of 
the following paragraphs applies: 


(a) If tor the preceding three years the 
enrollment of a parochial or other 
church-related school consists of stu¬ 
dents at least 75 percent of whom arc 
members of the sponsoring religious de¬ 
nomination or unit, the school may make 
known its racially nondiscriminatory 
policy in whatever newspapers or circu¬ 
lars the religious denomination or unit 
utiltzes in the communities from which 
the students are drawn. These newspa¬ 
pers and circulars may be those distrib¬ 
uted by a particular religious denomina¬ 
tion or unit or by an association that 
represents a number of religious organi¬ 
zations of the same denomination. If, 
however, the school advertises In news¬ 
papers of general circulation In the com¬ 
munity or commimiUes from which its 
students are drawn and paragraphs (b) 
and (c> of this subsection are not appli¬ 
cable to it. then it must comply with 
paragraph (a) of subsection 1 of this 
section. 

(bi If a school customarily draws a 
substantial percentage of its students 
nationwide or worldwide or from a large 
geographic section or secitons of the 
United States and follows a racially non¬ 
discriminatory policy as to students, the 
publicity requirement may be satisfied by 
complying with section 4.02. supra. Such 
a school may demonstrate that it follows 
a racially nondiscriminatory policy with¬ 
in the meaning of the preceding sentence 
either by showing that it currently en¬ 
rolls students of racial minority groups 
in meaningful numbers or, when minor¬ 
ity students are not enrolled in meaninc- 
ful numbers, that Its promotional ac¬ 
tivities and recruiting efforts in each geo¬ 
graphic area were reasonably designed to 
Inform students of all racial segments 
in the general communities within the 
area of the availability of the school. The 
question whether a school satisfies the 
preceding sentence will be determined on 
the basis of the facts and circumstances 
of each case. 

(c) If a school customarily draws its 
students from local communities and 
follows a racially nondiscriminatory pol¬ 
icy as to students, the publicity require¬ 
ment may be satisfied by complying with 
section 4.02.. fupro. Such a school may 
demonstrate that it follows a racially 
nondiscriminatory policy within the 
meaning of the preceding sentence by 
showing that It currently enrolls stu¬ 
dents of racial minority groups in mean¬ 
ingful numbers. The question whether a 
school satisfies the preceding sentence 
will be determined on the basis of the 
facts and circumstances of each case. 
One of the facts and circumstances that 
the Service will consider is whether the 
school's promotional activities and re¬ 
cruiting efforts in each area were rea¬ 
sonably designed to Inform students of 
all racial segments in the general com- 
munities within the area of the avail¬ 
ability of the school. The Service recog¬ 
nizes that the failure by a school draw¬ 
ing its students from local communities 
to enroll racial minority group students 
may not necessarily indicate the absence 
of a racially nondiscriminatory policy as 
to students when there are relatively few 
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or no such students In these commimi- 
tles. Actual enrollment is, hovever, a 
meaningful Indication of a racialhr non- 
discriminatory policy in a community in 
which a public school or schools bec^e 
subject to a descfregation order of a fed¬ 
eral court or otherwise expressly became 
obligated to implement a desegregation 
plan under the terms of any written con¬ 
tract or other commitment to which any 
Federal agency was a imrty. 

The Scnrice encourages schools to sat¬ 
isfy the publicity reqtiirement by the 
methods described in subsection 1 of this 
section, regardless of whether a school 
considers itself within subsection 2, be¬ 
cause It believes these methods to be the 
most effective to make known a sebooTs 
raciaUy nondiscriminatory policy. In this 
regard it is each achool's responsibility 
to determine whether paragraph (a), 
(b) • or (c) of subsection 2 applies to it 
On audit, a school must be prepared to 
demonstrate that the failure to publish 
its racially nondiscrlmlnaiory policy in 
accordance with subsection 1 of this sec¬ 
tion was justifled by the application to it 
of paragraph <a), (b), or (c) of subsec¬ 
tion 2, Purthcr, a school must be pre¬ 
pared to demonstrate that it has publicly 
disavowed or repudiated any statements 
purporjted to have been made bn its be¬ 
half (after the date this Revenue Pro¬ 
cedure was Issued as T.IJI. 1417) that 
are contrary to its publicity of a racially 
nondlscriminatory policy as to students, 
to the extent that the school or its prin¬ 
cipal <^Iicla]s were aware of such state¬ 
ments. 

.04 Facilities and Programs, A school 
must be able to show that all of its pro- 
RTams and facQiUea are operated in a 
raclaHy nondlscriminatory manner. 

.05 Scholarship and loan programs. 
As a general rule, all si^olarshlp or 
other comparable benefits procurable for 
use at any given school must be ottered 
on a racially nondlscriminatory basis. 
T heir avallaMllty on this basis must be 
known throughout the general commu¬ 
nity being served by tl^ school and 
should be referred to in the publicity re¬ 
quired by this section In order for that 
to be considered racially nondiscrlmlna- 
tory as to students. Consistent with sec¬ 
tion 3.02. supra, scholarships and loans 
that are made pursuant to financial as- 
sistance programs favoring members of 
one or more racial minority groups that 
are designed to promote a schooFs ra¬ 
cially nondlscriminatory policy will not 
adversely affect the schooFs exempt 
status. Financial assistance programs 
favoring members of one or more racial 
(Troupe that do not significantly derogate 
from the school's racially ' nondiscriml- 
natory policy similarly will not adversely 
affect the school's exempt status. 

oe CertiAcation, An individual au¬ 
thorised to take official action on behalf 
of a school that claims to be racially 
! ondiscrlminatory as to students must 
‘ ortify annually, under penalties of per- 
jury, on an Internal Revenue form to be 
i^isued, that to the best of his knowledge 
and belief the school has satisfied the 
applicable reqtilroments of sections 4.01 
throtigh 4.05 of this Revenue Procedure. 


.07 Faculty arid Staff, The existence 
of a racially discriminatory policy with 
respect to employment of facul^ and 
administrative staff is indicative of a 
racially discriminatory policy as to stu¬ 
dents. Conversely, the absence of racial 
discrimination in employment of lacfilty 
and administrative staff is Indicative of 
a racially nondlscriminatory policy as to 
studerits. 

.08 Failure to comply. Failure to com¬ 
ply with the g\ildellnes will ordinarily 
result in the proposed revocation of the 
exempt status of a school in accordance 
with the procedures set forth in Rev. 
Proc. 72-4.1072-1 C3. 706. 

Sxc. 5. Applications for tax exempt 
status, 

.01 information required to be sub- 
mitted. E\’cry school filing an application 
for recognition of a tax exempt status 
must supply the Service with the fol¬ 
lowing information: 

1. Racial composition, as of the cur¬ 
rent academic year and projected so far 
as may be feasible for the subsequent 
academic year, of— 

(a) Student body, and 

(b) Faculty and adminbrtrative staff. 

2. Amount of scholarship and loan 
funds. If any, awarded to students en¬ 
rolled and racial composition of students 
a-ho have received such awards. 

3. A listing of Incorporators, founders, 
board members, and donors of land or 
buildings, whether individuals or orga- 
nizaUoDs. 

4. A statement whether any of the or¬ 
ganizations desertbed in subsecUon .01-3 
of this section have at the time the ap¬ 
plication is filed an objective of main¬ 
taining segregated public or private 
school education and. if so, a statement 
whether any of the Individuals described 
In subsection .01-3 of this section are 
officers or active members of such or¬ 
ganizations at the time the application 
is filed. 

5. Year of organization. 

.02 Limitations. 

1, For purposes of section 5.01, the ra¬ 
cial composition of the student body, 
faculty, and administrative staff may be 
an estimate based on the best Informa¬ 
tion readily avallble to the school, with¬ 
out requiring student applicants, stu¬ 
dents. faculty, or administrative staff to 
submit information to the school that 
the school otherwise does not require. 
However, a statement of the method by 
which the racial composition was deter¬ 
mined must be supplied. 

2. The Information required to be sub¬ 
mitted under section 6.01 should not 
identify Individual students or members 
of the faculty and adminlstraitve staff. 

Szc. 6. Public complaints of racial 

discrimination 

The Service is Interested In receiving 
any Information that an exempt private 
school Is not operating under a racially 
nondiscrtmlnatory policy as to students. 
Including any judicial or administrative 
detennination to this effect. This In¬ 
formation may be sent to the local Dis¬ 
trict Director of Internal Revenue or to 
the Commisisoner of Internal Revenue. 


nil ConsUtuUon Avenue NW., Wash¬ 
ington, D.C. 20224, Attention £:EO. 

8rc. 7. Recordkeeping requirements. 

.01 Specific records. Except as pro¬ 
vided in section 7.03, each exempt pri¬ 
vate school must maintain for a mini¬ 
mum period of three years, beginning 
with the year after the year of compila¬ 
tion or acquisition, the following records 
for the use of the Service on proper re¬ 
quest: 

1. Records indicating the racial com¬ 
position of the student body, faculty, and 
administrative staff for each academic 
year. 

2. Records sufficient to document that 
scholarship and other financial assist¬ 
ance Is awarded on a racially nondis- 
crimlnatory basis. 

3. Copies of all brochures, catalogues, 
and advertising dealing with student ad¬ 
missions. programs, and scholarships. 
Schools advertising nationally or in a 
large geographic segment or segments of 
the United States need only maintain a 
record sufficient to indicate when and in 
what publications their advertisements 
were placed. 

4. Copies of all materials used by or on 
behalf of the school to solicit contribu¬ 
tions. 

.02 Limitation, 

1. For purposes of section 7.01. the ra¬ 
cial composition of the student body, fac¬ 
ulty. and administrative staff may be an 
estimate based on the best information 
readily available to the school, without 
requiring student applicants, students, 
faculty, or administrative staff to submit 
information to the school that the school 
otherwise does not require/ For each aca¬ 
demic year, however, a record of Uie 
method by which racial composition is 
determined must be maintained. A school 
may not discontinue maintaining a g>’s- 
tem of records that reflects racial com¬ 
position of students, faculty, and admin¬ 
istrative staff used on the date this Rev¬ 
enue Procedure was issued os TXR. 
1417, unless ft substitutes a different sys¬ 
tem that compiles substantially the same 
information, without the advance ap¬ 
proval of the Internal Revenue Service. 

2. The Service does not require that a 
school release personally identifiable rec¬ 
ords or personal information contained 
therein except in accordance with the 
requirements of the **Family Educational 
RIghU and Privacy Act of 1974.'‘ 20 
UJ3.C. 1232g (1974). Similarly, the Serv¬ 
ice does not require a school to keep rec¬ 
ords Uie maintenance of which is pro¬ 
hibited under state or federal law. 

.03 Ezeeptions. The records described 
In section 7.01 need not be independently 
maintained for Internal Revenue Service 
use if 

1. Substantially the same information 
that each of those records would provide 
has been included in a report or reports 
filed in accordance with law with an 
agency or agencies of Federal, state, or 
local government, and this information is 
current within one year, and 

2. The school maintains copies of 
these reports from which this Informa- 
Uon is readily obtainable. Records de¬ 
scribed in section 7.01 providing tnfor- 
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mation not Included in reports filed 
with an agency or agencies must be 
maintained by the school for Service use. 

.04 Failure to maintain records. Fail¬ 
ure to maintain or to produce upon the 
proper request the required records and 
information will create a presumption 
that the organization has failed to com¬ 
ply with these guidelines. 

Sec. 8 . Mississippi schools. 

The United States District Court for 
the District of Columbia h:js ordered 
specific guidelines and recordkeeping re¬ 
quirements for Mississippi private 
schools. Green v. Connolly. 330 F. Supp. 
1150, ail'd, sub nom. Coit v. Green. 404 
U.8. 997 (1971). To the extent that the 
requirements of the Court's Order vary 
from the guidelines and recordkeeping 
requirements set forth in this Revenue 
Procedure, the Court’s Order is con¬ 
trolling for Mississippi schools. 

Sec. 9. Effective date. 

.01 Section 4.02 is not applicable until 
February 4. 1976, ninety days after this 
Revenue Procedure was issued as T.I.R. 
1417. 

.02 To the extent that the publicity 
requirements set forth In sectiem 4.03. 
supra, differ from those set forth in 
Rev. Proc. 72-54. 1972-2 C.B. 834. they 
shall not be effective until a school’s first 
period of solicitation for students or, in 
the absence of a solicitation p.ogram 
during the school’s first registration 
period beginning after November 0. 1975. 
the date that this Revenue Procedure 
was issued by the Service as T.I.R. 1417. 

.03 The recordkeeping requirements 
set forth in section 7. supra, shall not be 
effective until January 1, 1976. 

Sec. 10. Effect on other documents. 

Rev. Proc. 72-54, 1972-2 C3. 834. is 
superseded. 

|FR Doc.75-31137 Piled 11-17-76:8:45 am) 

DEPARTMENT OF DEFENSE 

Department of the Air Force 

ARMED FORCES EPIDEMIOLOGICAL 
BOARD 

Notice of Open Meeting 

In accordance with Section 10(a) (2) 
of the Federal Advisory Committee Act 
(PXw 92-463). announcement is made of 
the following committee meeting: 

Tlie Armed Forces Epidemiological 
Board will meet on 5 December in Room 
3092 at the Walter Reed Army Institute 
of Research. Washington. D.C., from 
0900 to 1630 hours. The proposed agenda 
includes reports from the Ad hoc Study 
Team on Cholinesterase Inhibitors and 
the Ad hoc Study Team on the Scope of 
Periodic Physical Examinations; a siun- 
mary of the USAMRIID. USA MRDC 
planning session; reports from the Pre¬ 
ventive Medicine Officers of the three 
services: consideration of Polio vaccine 
administration and hei>atlUs anti- 
genemla in health-care personnel, and 
organizational matters. 

This meeting is open to the public, but 
limited by space accommodations. 

Any Interested person may attend, up* 
pear before, or file statements with the 


committee at the Umc and in the manner 
permitted by the committee. Interested 
persons wishing to participate shou ld 
advise the Executive Secretary. AFEB In 
writing, prior to the meeting, at the fol¬ 
lowing address: Executive Secretary. 
AFEB. Room 1B472 Pentagon. Washing¬ 
ton. D C. 20310. 

Duane O. Erickson, . 

LTC, Af5C. USA. 

Executive Secretary. 

November 7, 1975. 

|FB Doc.75-3l0i8 Piled 11-17-76:8:45 am) 


Department of the Air Force 

USAF SCIENTIFIC ADVISORY BOARD 
Meeting 

November 11. 1975. 

The USAF Scientific Advisory Board 
ad hoc Committee on the Air Force Ad¬ 
vanced ICBM Technology Program will 
hold meetings on December 11,1975 from 
9:00 a.m. to 5:00 p.in. In Room 4E343 
and on December 12.1975 from 8:30 ajn. 
to 5:00 p.m. in Room 5C1040. the Pen¬ 
tagon. Washington. D.C. 

The Committee will receive classified 
briefings pertinent to the Air Force ad¬ 
vanced ICBM programs. The Air Force 
and Navy advanced ICBM programs, the 
evaluation of ICBM guidance and con¬ 
trol systems, mobility options and ad¬ 
vanced ICBM concepts will be briefed. 
The Committee will hold classified dis¬ 
cussions on the proposals and formulate 
recommendations. 

The meetings concern matters UstM 
in Section 552(b) of Title 5. United 
States Code, specifically subparagraph 
(1) thereof, and accordingly the meet¬ 
ings will be closed to the public. 

For further information contact the 
Scientific Advisory Board Secretariat 
at 202-697-8404. 

James L. Elmer. 

Major. USAF^ Executive, Di¬ 
rectorate of Administration. 

I PR 000.75-31069 Piled 11-17-75:8:45 am) 


USAF SCIENTinC ADVISORY BOARD 
Meeting 

November 10. 1975. 

The USAF Scientific Advisory Board 
Ad Hoc Committee on Turbine Engines 
will hold a meeting on December 15. 
1975 from 8:30 a.m. to 5:00 p.m. at the 
Pentagon. Washington, D.C. 

The Committee will receive classified 
briefings and conduct classified discus¬ 
sions on current engine development 
programs. 

This meeting concerns matter listed 
In section 552(b) of TiUc 5. United 
States Code, specifically subparagraph 
(1) thereof, and that accordingly will 
be closed to the public. 

For further information, contact the 
Scientific Advisory Board Secretariat at 
202-697-8845. 

James L. Elmer. 

Major. USAF. Executive. Di¬ 
rectorate of Administration. 

|FR Doo.75-31090 PUad ll-17-75;8:45 am] 


Department of the Army 

WINTER NAVK^TION BOARD ON GREAT 
LAKES-ST. LAWRENCE SEAWAY 

Notice of Meeting 

Pursuant to Section 10(a)(2) of the 
Federal Advisory Committee Act (Public 
Law 92-463), notice is hereby given of a 
meeting of the Winter Navigation Board 
to be held on 20 January 1976 at the Host 
International Hotel at Detroit Metropol¬ 
itan Airport in Romulus, Michigan. The 
meeting will be In session from 10:00 
A.M. until 4:30 P.M. 

The Winter Navigation Board is a 
multi-agency organ^tion which in¬ 
cludes representatives of Federal agen¬ 
cies and non-Federal public and private 
interests. It was established to direct the 
Great Lakes-St. Lawrence Seaway navi¬ 
gation season extension Investigations 
being conducted pursuant to Public Law 
91-611 and 93-251. 

The primary purpose of the meeting 
is to discuss the completion of the pres¬ 
ently authorized Great Lakes-St. Law¬ 
rence Seaway Winter Navigation Pro¬ 
gram, Other topics of discussion will in¬ 
clude the St. Marys River ice navigation 
boom dememstration. operational plan for 
ice navigation boom test at Ogden Island 
in the St. Lawrence River, and the Sys¬ 
tem Plan for All-Year Navigation In the 
St. Lawrence River (SPAN Study). 

The meeting will be open to the public 
subject to the following limitations: 

a. As the seating capacity of the meet¬ 
ing room is limited. It is desired that 
advance notice of intent to attend be 
provided. This will assure adequate and 
appropriate arrangements for all attend¬ 
ants. 

b. Written statements, to be made part 
of the minutes, may be submitted prior 
to. or up to 10 days following the meet¬ 
ing, but oral iiarticipation by the public 
is precluded because of the Umc sched¬ 
ule. 

Inquiries may be addressed to Mr. 
David Westheuser. UB. Army Engineer 
District. Detroit. Corps of "Tkxglneers. 
P.O. Box 1027. Detroit. Michigan. 48231. 
telephone (313) 226-6770. 

By authority of the Secretary of the 
Army; 

Dated: November 12.1975. 

Robert G. Flowers. Jr.. 

U, Colonel. UJS. Army. 

Chief, Plans Oiflcc. TAGO. 

|FR Doo.75-31019 Plied 11-17-75:8:45 am) 


DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

NEW ORLEANS OUTER CONTINENTAL 
SHELF OFHCE 

Nottce of Approval of Outer Continental 
Shelf O^ial Protraction Diagrams 

1. NoUce Is hereby given that, effective 
with this publication, the following OCS 
Official Protraction Diagrams approved 
on the dates Indicated, are available, for 
information only, in the New Orleans 
Outer ConUnenal Shelf Ofllc^, Bureau 
of Land Management. New Orleans. Lou- 
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isiana. In accordance with Title 43. Code 
of Federal Reinilatlons. these protrac* 
tlon diagrams are the basic record for the 
description of mineral and oil and gas 
lease offers In the geographic areas they 
represent 

Oirm COWT Of PCTAL SlCKUr OmetAL 
riU>TaACTION DSAOSAJiA 

Dc«crlpUon: N1 18>7. N1 IS-IO. 

Approyal cUt€: Jud* 11. 1975, Junt 11. 1975. 

2. Copies of these diagrams are for sale 
at two dollars ($2.00) per sheet by the 
Manager. New Orleans Outer Conti¬ 
nental Shelf Office. Bureau of Land Man¬ 
agement, Suite 3200, The Pla 2 a Tower. 
1001 Howard Avenue. New Orleans. Lou¬ 
isiana. 70113. Checks or Money Orders 
should be made payable to the Bureau of 
Land Management. 

John L. Raskis, 
Manager. New Orleans 
Outer Continental Shelf OJflce, 

|PB I>oc.7a-S10n Piled lUI7-75;8.45 «in| 


ARIZONA STRIP DISTRICT ADVISORY 
BOARD 

Notice of Regular Meeting 

Notice is hereby given that the Arizona 
Strip District Advisory Board will hold 
Its Regular Meeting at 9 a.m on Janu¬ 
ary 8. 1976 at Uie Aiirona Strip District 
Office. 196 East Tabernacle. St, George. 
Utah, 

The Agenda will include District or¬ 
ganization. the planning system. Na¬ 
tional Resource Defense Council Lawsuit, 
House Rock Valley selection by the Nav¬ 
ajo Tribe. Non-Bureau Energy Initiated 
Programs, wildlife and recreation pro¬ 
grams, and any other business that needs 
to come before the Board. 

The meeting Is open to the public in¬ 
sofar as seating is available. Persons in¬ 
terested In appearing before the Board 
may file a written statement with the 
District Manager for consideration by 
the Board. 

Garth M Colton, 
District Manager, 

Novcmbsr 11. 1975. 

{PR Doo.75>31106 Piled 11 17 75.8 45 ami 


|NM 269561 
NEW MEXICO 
Notice of Application 

November 11.1975. 

Notice is hereby given that, pursuant 
to Section 28 of the Mineral Leasing Act 
of 1920 (30 U.8.C. 185), as amended by 
the Act of November 16. 1973 (87 Stat. 
576), El Paso Natural Gas Company has 
applied for a cathodic protection station 
right-of-way across the following land: 
New Mexico Pukcipax* Meridian. Krw Mexico 

T. 26 R, 12 W., 

See, 5. 8W^NW;4. 

The cathodic protection station will oc¬ 
cupy .735 acret of national resource lands In 
Luna County. New Mexico. 


The purpose of this notice is to inform 
the public that the Bureau aiU be pro¬ 
ceeding with consideration of whether 
the application should be approved, and 
If so. under what terms and conditions. 

Interested persons desiring to express 
their views should promptly send their 
name and address to the District Man¬ 
ager. Bureau of Land Management. P.O. 
Box 1420. Las Cruces. ^ 88001, 

Freo E. Padilla. 

Chief, Branch of Lands 
and Minerals Operations, 

|PR Dao.75'31094 Pilyd 11 -17-75.8 45 am) 


(NM 269571 
NEW MEXICO 
Notice of Application 

Novembeb 11. 1975. 

Notice is hereby given that, pursuant 
to Section 28 of the Mineral Leasing Act 
of 1920 (30 UB.C. 185). as amended by 
the Act of November 16. 1973 (87 Stat 
576). El Paso Natural Gas Company has 
applied for two 4^ inch natural gas 
pipeline righU-of-way across the follow'- 
ing lands: 

New Mexbx) Principal Meridian. Nrw Mkxico 
T. 22 8.. R. 24 E.. 

8«c.34,8W^SS^. 

T. 23 8.. R 24 E., 

etc. 3, Lot a, 8W%NE'4. and 

NBV^SWS4. 

Tbeae plpcliuet will oonrey tiRtunU gas 
acroaa .793 mll« of natloual re»ource landa 
in Eddy County. New Mexico. 

The purpate of this notice is to inform 
the public that the Bureau will be pro¬ 
ceeding with consideration of whether 
the application should be approved, and 
if so. under what terms and conditions. 

Interested persons desiring to express 
their views should promptly send their 
name and address to the District Man¬ 
ager. Bureau of Land Management, P.O. 
Box 1397. Roswell. NM 88201. 

Fred E. Padilla, 

Chief, Branch of Lands 
and Minerals Operations. 

IFR Doe.7S-31095 Pllpd 11-17 75:8 45 ami 


(NM 26955] 

NEW MEXICO 
Notice of Application 

November 11. 1975. 
Notice is hereby given that, pursuant 
to Section 28 of the Mineral Leasing Act 
of 1920 <30 UB.C. 185) as amended by 
the Act of November 16. 1973 (87 Stat. 
576>, El Paso Natural Oas Company has 
applied for one 4V^ inch natural gas 
pipeline right-of-way across the follow¬ 
ing lands: 

Nrw Mexico Principal MxaxmAN. Nrw Mrnco 
T. 20 N., R. 8 W.. 

8ec. 10. Lota 2 and 3. 

T.20N.. ROW., 

Sec. 24, Lot 8. 

Thit pipeline wlU convey natural gar 
acroas .472 mile of national reaource lands 
in San Juan County. New Mexico. 


The purpose of this notice is to inform 
the public that the Bureau will be pro¬ 
ceeding with consideration of whether 
the application should be approved, and 
if so. under what terms and conditions. 

Interested persons desiring to express 
their views should promptly send their 
name and address to the District Man¬ 
ager. Bureau of Land Management. 3550 
Pan Amerlc^an Freeway. NE, Albu¬ 
querque. NM 87107. 

Fred E. Padilla. 

Chief, Branch of Lands 
and Minerals Operations. 

)PR Doc.75-31093 Filed 11-17.75.8 45 am) 


OUTER CONTINENTAL SHELF 
OFFSHORE NORTHERN GULF OF ALASKA 

Notice of Availability of Final Environ¬ 
mental Impact Statement Regarding 

Proposed Oil and Gas Lease Sale 

Octobrr 24. 1975. 

Pursuant to section 102(2MC> of (he 
National Environmental Policy Act of 
1969, the Department of the Interior has 
prepared a final environmental impact 
statement relating to a proposed Outer 
Continental Shelf general oil and gas 
lease sale of 330 tracts of submerged 
lands on the Outer Continuental Shelf 
in the northern Oulf of Alaska. 

Single copies of the final environmen¬ 
tal statement can be obtained from the 
Manager. Alaska Outer Continental 
Shelf Office. Bureau of Land Manage¬ 
ment. P.O. Box 1159. Anchorage. Alaska 
99510. and from the Office of Public 
Affairs, Bureau of Land Management 
(130), Washington, D.C. 20240. 

Copies of Uie final environmental 
statement will also be available for public 
review in the main libraries in varlou-s 
coastal communities In the sale area 

Frank H. Edwards. 

Acting Associate Director, 
Bureau of Land Management. 

Approved: November 13. 1975. 

Stanlxy D. Doremus. 
ileputy Assistant Secretar, 
of the Interior. 

|PRDoo.75-31178 PUed n 17 75.8 45 rm) 


DEPARTMENT OF AGRICULTURE 

Forest Service 

LONGUAF ISLANDS UNIT PLAN 

Notice of Availability of Rnal 
Environmental Statement 

Pursuant to Section 102(2) <C' of the 
National Environmental Policy Act of 
1969. Forest Service, Department of 
AgiiculUire, has preparaed a final en¬ 
vironmental statement fo rthc lA>ngleaf 
Islands Unit Plan. Ocala National j^orest, 
Tallahassee. Florida, U8DA-FS-R8 Frss 
(Adm.) 75-11, 

The management plan contains pro¬ 
grammed actions for water, soils, recrea¬ 
tion, timber, wildlife, range and aesthe¬ 
tics, The acUona arc directed toward 
maintainln gthe islands In a pleasant 
and natural condition and providing 
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open park-Uke space for disi>ersed recre¬ 
ation. In addition, a hablUt will be de¬ 
veloped and maintained which will sup¬ 
port a readily harvesUble population of 
quail. 

The Longlea^ Islands Unit Plan is a 
comprehensive management program 
for an 18.819-acre area on the Ocala 
National Forest, The unit Is part of an 
189.000-acre area currently managed by 
the Lake George Ranger District. 

This final environmental statement 
was transmitted to CEQ November 10. 
1975. Copies are available for inspection 
during regular working hours at the 
following locations: 

UJS. Forest Service. South Agriculitire Dldg.. 

Rm. S230. 12Ui St. and Ukdepeudeuce Ave.. 

SW, WsshltigUm. XX; 90250. 

USDA. Forest Service. 1720 Peochtree Rd.. 

NW. Rm. 804. Atlanta. OA 30309. 

VSOA. Forest Service. Lahe George Ranger 

District. P.O. Box 120«. Ocala, Pla. 39870. 

A limited number of single copies are 
available upon request to Forest Super¬ 
visor Don Percival, National Forests In 
Florida. P.O. Box 1050, Tallahassee. 
Florida 32302. 

David F. Jolly. 

Regional Environmental Coordinator. 

Kovkmbch 10. 1975. 

|PR Doc,75-3n05Filed I! -17~75;8:45 am| 


LOWER WEST FORK PLANNING UNIT; 

LAND USE PLAN 

Notice of Avanabilfty of Draft 
Environmental Statement 

Piu^uant to Section 102(2) (C) of the 
National Environmental Policy Act of 
1969. the Forest Service. Department of 
Agriculture, has prepared a draft en¬ 
vironmental statement for the l4ind Use 
Plan—Lower West Fork Planning Unit, 
Forest Service Report Number USD..- 
PS-DES (adm) Rl-78-9. 

The environmental statement con¬ 
cerns the proposed implementation of a 
revised I/a nd Use Plan for the Lower 
West Fork Planning UiUt, West Pork 
Ranger. District, Bitterroot National 
Forest, Ravalli Coimty. Montana. About 
147,927 acres of National Forest land 
are affected. The planning unit is divided 
into 10 subimits of similar resource po¬ 
tential and limitations to management 
Significant values, management direc¬ 
tion, and specific statements to guide 
land management have been developed 
for each subunit 

This draft environmental statement 
was transmitted to C.E.Q, on November 
11. 1975. 

Copies are available for inspection 
during regular working hours at the fol¬ 
lowing locations: 

USDA. Porwt Service, South Agrlctillure 
Bldg.. Room 3280. 12th itnd Independ¬ 
ence Ave. SW. Wauhlngton. DC 20250. 
USDA. Foredt Service. Northern Region. FkI- 
eml Building, Boom 3077, Missoula, MT 
69801. 

USDA Forest Service, Bttterrooi National 
Forest. 318 North Third Street HanUlUm. 
MT 59840. 

USDA. Forest Service. West Fork Ranger Sta¬ 
tion, Darby. MT 59839. 


A limited number of single copies are 
available upon request to: 

Robert 8. Morgan. Foreot Supenrlaor. Bitter¬ 
root National Fareet 816 North Third 
Street HamUton. MT 59840. 

West Fork Dtetnot Ranger. UJB. Forest Serv- 
loe. Darby. MT 59899. 

Copies of the environmental statement 
have been sent to various Federal, State, 
and local agencies as outUned in* the 
C J;.Q. guidelines. 

Comments are Invited from the public 
and from State and local agencies which 
are authorized to develop and enforce 
environmental standards, and from Fed¬ 
eral agencies having jurisdiction by law 
or special expertise with respect to any 
environmental impact involved for 
w'hich coinmenta iiave not been re¬ 
quested specifically. 

Comments concerning the proposed 
action and requests for additional infor¬ 
mation should be addressed to Forest 
Supervisor Robert S. Morgan. Bitter¬ 
root National Forest, 316 North Third 
Street. Hamilton. MT 59840. CommenU 
must be received by January 13. 1978 in 
order to be considered in the preparation 
of the final environmental statement 

Keith M. Thompson, 
Acting Regional Forester, 
Northern Region, Forest Service. 

Novemsee 11. 1975. 
ira Doc.75-81085 Filed ll-17-75;8:45 un| 


Office of the Secretary 

EXPERT PANEL ON NITRITES AND 
NITROSAMINES 

Renewal 

Notice is hereby given that Uie Expert 
Panel on Nitrites and Nitroeamines has 
been renewed by the Secretary. The pur¬ 
pose of the Panel is to advise the Secre¬ 
tary on research reports and other data 
and information concerning the safety of 
nitrites and nitrates in foods. Such re¬ 
newal is in the public interest in connec¬ 
tion with the duties imposed on the De¬ 
partment by law. 

The caiairman of this Panel is the 
Assistant Secretary for Marketing and 
Consumer Services. 

This notice is given in compliance with 
Pub. L. 92-463. 

Dated: November 13, 1975. 

J. Paul Bolduc. 

Deputy Assistant Secretary 

/or Administration. 

IFR DOC 75-31136 Filed 11-17-75:8:48 ami 


Soil Conservation Service 

CARPtNTERIA VALLEY WATERSHED 
PROJECT. CALIFORNIA 

Notice of Availability of Draft 
Environmental Impact Statement 

Pursuant to Section 102(9X0 of the 
National Environmental Policy Act of 
1969; Part 1500 of the Council on Envi¬ 
ronmental Quality Ouidelinee (38 FR 
20550. August 1.1973): and Part 650.7 (e) 
of the Soil Conservation Service Guide¬ 


lines (39 FR 19650. June 3. 1974); the 
Soil Conservation Service. UB. Depart¬ 
ment of AgriculUire, has prepared a draft 
envlrcmmental impact statement for the 
Carpinteria Valley Watershed Project, 
Santa Barbara County. California. 
USDA-SCS-EIS-W8~( ADM) -75-3-(D) - 
CA 

The environmental impact statement 
concerns a plan for watershed protection 
and flood prevention. The planned works 
of improvement provide for conservation 
land treatment, approximately 5.7 miles 
of channel work, about 22 acres salt 
marsh modification and a debris dam 
and basin. The channel work will in¬ 
clude tree removal, enlargement and con¬ 
crete lining of channels on Santa Monica 
and Franklin Creeks. The debris basin 
will provide storage fmr sediment de¬ 
posits averaging 14 acre-feet annually 
on Santa Monica Creek and is needed to 
protect lined channel on Santa Monica 
Creek and the El Estero salt marsh from 
sedimentation. The sections of both 
creeks being modified are ephemeral, 
flowing only during periods of nmoff fol¬ 
lowing storms. The completed project 
will protect Carpinteria Valley from 
flooding and sedimentation and increase 
the life span of the El Estero salt marsh. 

A limited supply of copies is avail¬ 
able at the following locations to fill 
single copy requests: 

Soil Oonservstkm SexTlce# 3896 Chiles Sosd. 

DsvU. Callfomis 95616. 

Soil ComorrsUon SenrSce. 151 Ksst Carrillo, 

Santa Barbara. California 93103. 

Copies of the draft environmental im¬ 
pact statement have been sent for com¬ 
ment to various federal, state, and local 
agencies as outlined in the Council on 
Environmental Quality Guidelines. Com¬ 
ments are also invited from others hav¬ 
ing knowledge of or special expertise on 
environmental Impacts. 

Comments concerning the proposed 
action or requests for additional infor¬ 
mation should be addressed to George H 
Stone. State Conservationist. Soil Con¬ 
servation Service. P.O. Box 1019, Davis. 
California 95616. 

Comments must be received on oir be¬ 
fore December 22. 1975. in order to be 
considered in the preparation of the final 
environmental impact statement. 

Date: November 10, 1975. 

(Catalog of Federal Domestic Aaststanc^ 
Program No. lOiKH. National Archlvea Refer¬ 
ence Services.) 

James W. Mitchell, 
Acting Deputy Administrator 
/or Water Resources Soil 
Conservation Service. 

IFR Doc.75-3l08a PUed 11-17-75:8:45 am] 


YANTiC RIVER WATERSHED PROJECTT, 
CONNECTICUT 

Notice of Availability of Final 
Environmental Impact Statement 

Pursuant to Section 102(2) (C) of the 
National Environmental Policy Act of 
1969; Part 1500 of the Council on Envi¬ 
ronmental Quality Guidelines (38 FR 
20550, August 1. 1973); and Part 650 of 
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the 8 qU Conservation Service Guidelines 
(39 PR 19650. June 3. 1974); Ue SoU 
Conservation Service. U.8. Department 
of Agrictilture, has prepared a final en» 
vironmental impact statement (EIS for 
the Yantic River Watershed Project. New 
London and Tolland Counties. Connecti¬ 
cut, USDA-SCS-EIS-WS-( ADM) -75-1 
(P)CT. 

The environmental Impact statement 
concerns a plan for watershed protection, 
flood prevention, and recreation. The 
planned works ctf improvement Include 
conservation land treatment, supple¬ 
mented by channel work, three water 
control structures, and recreation de¬ 
velopment The channel a^rk will in¬ 
volve about 1.3 miles which flows through 
an Industrial, commercial, and urban 
area. This work consists of 0.8 mile of 
reinforced concrete channel and 0.4 
mile of earth channel on previously 
modified and natural perennial channel 
and 0.1 mile of double-box rein¬ 
forced concrete conduit on previously 
modified intermittent channel The rec¬ 
reational development will provide 
149.500 visitor-days of recreation annu¬ 
ally. 

A limited supply is available at the 
following location to fill single copy re¬ 
quests: Soil Conservation Service. USDA« 
Mansfield Professional Park. Storrs. 
Connecticut 06268. 

Date: November 12.1£)75. 

(Catalog of Federal Domaatte Assistance 
Program 10.004. National Archives Reference 
Senrioes.) 

Jamss W. MrrcHgLt. 

Acting Deputy Administrator 
for Water Resources, SoU 
Conservation Service, 

IPB Doc.76-31087 Filed ll-17-76;8:46 ami 


DEPARTMENT OF COMMERCE 

Domestic and International Business 
Administration 

NORTHWESTERN UNIVERSITY 
MEDICAL SCHOOL 

Duty-Free Entry of Scientific Article; 

Notice of D^ision on Application 

The following is a decision on an ap. 
plication for duty-free entry of a scien- 
tifle article pursuant to Section 6(c) of 
the EXlucational. Scientific, and Cultu¬ 
ral Materials Importation Act of 1966 
^Public Law 89-661. 80 Stat. 897) and 
the regulations issued thereunder as 
amended <40 PH. 12253 ct scq.. 15 CFR 
701. 1975). 

A copy of the record pertaining to this 
decision is available for public review 
during ordinary business hours of the 
Department of Commerce, at the Office 
of Import Programs. Department of 
Commerce. Washington. D.C. 20230. 

Docket Number: 76-00018-33-46040. 
Applicant: Northwestern University 
Medical School. 303 E. Chicago Avenue. 
Chicago. lUinols 60611. Article: Elec¬ 
tron Microscope H8-9. Manufacturer: 
Hitachi Inc.^ Japan. Intended use of 


NOTICES 

article: The article is intended to be used 
to scan large areas of tissue at low mag- 
nlficaUons followed by photography of 
the nerve endings found therein at low 
and high magnifications in the study of 
nerve termini in the peripheral ner¬ 
vous system. The article will also be 
used for training of graduate students in 
the following courses: (1) Researcli Ro¬ 
tation: Coinrse No. 1445-E90. (2) Phar¬ 
macology of the Autonomic Ner\'e Sys¬ 
tem: Course No. 144S-D24-I and Phar¬ 
macology of the CNS: Course No. 1445- 
D24-II. and (3) Ultrastructural Corre¬ 
lations. 

Comments: No comments have been 
received with respect to this application. 

Decision: Application approved. No in¬ 
strument or apparatus of equivalent sci¬ 
entific value to the foreign article, for 
such purposes as this article is intended 
to be used, was being manufactured in 
the United States at the time the foreign 
articles was ordered (June 4.1975). Rea¬ 
sons: The foreign article provided high 
quality micrographs over a magnification 
range from 500 to 100.000 magnifications, 
without a pole-piece change. At the lime 
the foreign article was ordered the most 
closely comparable domestic instrument 
available was the Model EMU-4C. manu¬ 
factured by the Adam Da\id Company. 
The Model EMU-4C with its low magni¬ 
fication pole-piece provides high quality 
micrographs over a magnification range 
from 500 to 70.000 magnifications and 
with the standard pole-piece 1400 to 
240.000 magnifications. Thus, with the 4C 
provisions of high quality micrographs 
over the range covert by the foreign ar¬ 
ticle requires a pole-piece change. The 
Department of Health. Education, and 
Welfare (HEW) advised In its memoran¬ 
dum dated October 17,1975 that the full 
magnification range of the article with¬ 
out a pole-piece change Is pertinent to 
the purposes for which the article Is in¬ 
tended to be used. HBIW also advised that 

(1) the EMU-4C does not cover the re¬ 
quired range without a jM>le-plece change 
and (2) the Model PA-1 supplied by the 
Adam David Company was in develop¬ 
ment at the time the article was ordered. 
In this regard, we note that a prototype 
of the Model PA-l was first shoam by 
the Adam David Company in November, 
1974 but as of the date of this decision, 
neither the Department nor its consult¬ 
ant’s have been able to determine or ver¬ 
ify the capabilities of the Model PA-1. 
Thus the Department does not have a 
suificient basis for ruling that the Adam 
David Company was able to supply the 
PA-1 at the time the foreign article was 
ordered, or that it is the scientific equiv¬ 
alent of the article. POr these reasons, we 
find that the Model EMU-4C was not of 
equivalent scientific value to the foreign 
article for such purposes as this article is 
intended to be used at the time the for¬ 
eign article was ordered. 

The Department of Commerce knows 
of no other Instrument or apparatus of 
equivalent scientific value to the foreign 
article, for such purposes as this article 


is intended to be used, which was being 
manufactured in the United States at the 
time the article was ordered. 

(Catalog of Federal Domestic Assistaoce Pro¬ 
gram No. 11.105. Importation oX Duty-Free 
Educational and SekeoUno Mattrlals.) 

B. BLAKKZNHCnC. 

Acting Director, 

Special Import Programs Division. 
(FB Doc,76-3X062 FUed 11-17 76:8:45 ani| 


UNIVERSITY OF RHODE ISLAND ET AL 

Duty-Free Entry of Scientific Articles; 

Notice of Applications 

The following are notices of the re¬ 
ceipt of applications for duty-free entry 
of scientific articles purstiani to Section 
6ic) of the Educational. Scientific, and 
Cultural Materials Importation Act of 
1966 (PubUc Law 89-651; 80 6Ul. 897>. 
Interested persons may present their 
views with rcspiect to the question of 
whether an instrument or apparatus of 
equivalent scientific value for Uic pur¬ 
poses for which the article Is Intended to 
be used is being manufactured in Uic 
United States. Such comments must be 
filed in triplicate wiUi the Director, Spe¬ 
cial Import Programs Divisiem, Ofiice of 
Import Programs. Washington^ D.C. 
20230, on or before December 8, 1975. 

Amended regulations Issued under 
cited Act, (40 P.R. 12253 et scq, 15 CFR 
701. 1975) prescribe the requirements 
applicable to comments. 

A copy of each application is on file, 
and may be examined during ordinary 
Commerce Depax^ent business hours at 
the Special Import Programs Division. 
Department of Commerce. Washington. 
D.C. 20230. 

Docket Number: 76-00178-85-45300 
Applicant: University of Rhode Island- 
Graduate Scliool of Oceanography, South 
Perry Road. Narragansett. RI. 02882. 
Article: Three Spectrometer electron 
microprobe. Model JXA-50A. Manufac¬ 
turer: JEOL Inc., Japan. Intended use of 
article: The article is intended to be 
used in geologic research which will in¬ 
clude the foDowing: 

(1) Studies on the partitioning of 
minor and major elements between ba¬ 
saltic melts and crystals, 

(2) Mineraloglc Petrologic studies of 
basaltic rocks from the mid-ocean ridges. 

(3) Study of minor element concen¬ 
trations in calcareous skeletons of ma¬ 
rine microorganisms. 

In addition, the article will be used for 
the following educational purposes: 

(1) Graduate petrological laboratory 
course dealing with the utilization and 
applications of the electron microprobe 
to petrologic, geologic and oceanographic 
problems. 

(2) Electron microprobe analyses of 
earth materia] conducted by graduate 
students. In conjunction with their PhD 
and MB. thesis research requirements. 

<3> Electron microprobe analyses by 
faculty members and research associates 
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tn conjtmction with their own research 
In oceanogmphy and earth science in 
general. 

(4) Use of teaching materials and tn- 
formaUon acquired In several courses In* 
eluding Petrology of the Oceanic Crust 
OCO-645 and Geochemistry OCG-630, 
Application received by Commissioner of 
Customs: October 23. 1&75. 

Doclcet Number: 76-00179-33-46500. 
Applicant: University of •Rochester 
School of Medicine and Dentistry, 600 
Elmwood Avenue. Rochester, New York 
14642. Article: Ultramicrotome. Model 
Om U3. Manufacturer: C. Reichert Op- 
tische Werke AO. Austria. Intended use 
of article: The article is Intended to be 
used to study the cellular mechanisms 
of calcium absorption and homeostasis. 
In addition, the article wUl be used In 
the Laboratory course In Biochemistry 
to provide first and second year gradu¬ 
ate students experience with biochemical 
techniques likely to be employed in stu¬ 
dents* subseqtient research. In tlie 
course Biologl^ Ultrastructure, the ar¬ 
ticle will be used to provide various 
levels of graduate studenU experience 
with interpretation of various biophysi¬ 
cal research programs. Application re¬ 
ceive by Commissioner of Customs: 
October 33,1975. 

Docket Number: 76-00180-33-90000. 
Applicant: The Queen’s Medical Center, 
1301 Punchbowl Street, Honolulu, Ha¬ 
waii 96813. ArUcle: EMI Scanner Sys¬ 
tem. Manufacturer: EMI Limited, 
United Kingdom. Intended use of arti¬ 
cle: The article is Intended to be used 
for threefold fimctlons: teaching, clini¬ 
cal service and research. Medical stu¬ 
dents. Interns and residents are receiv¬ 
ing training In the principles of opera¬ 
tion and advantages of the technique of 
the scanner system. Research will be 
conducted on neurological patients (c.g. 
rapid differentiation of cerebral (corti¬ 
cal) atrophy versus normal pressure hy¬ 
drocephalus). A retrospective study of 
the cost effcctlvcncas of the article will 
also be performed. Application received 
by Commissioner of CmU)ms: Octo¬ 
ber 23, 1975. 

Docket Number: 76-00181-33-43400. 
Applicant: Texas Tech University 
School of Medicine. P.O. Box 4050. Lub¬ 
bock, Texas 79409. Article: Micromanip¬ 
ulator Mark in. Manufactiirer: Singer 
Instrument Company Limited. United 
Kingdom. Intended use of article: The 
article is intended to be used for the 
placement of microelectrodes on the live 
embrycM of small animals (Le., rats) tn 
utero. and for the caxmulatlon of micro¬ 
scopic sized blood vessels l e ad in g to and 
from the embryos and to and from the 
various endocrine glands. Experiments 
will be conducted to learn the control¬ 
ling factors of embryo development and 
maldi^dopment as well as the endocrine 
glands controlling mechanisms and 
product variation. The article wiU also 
be used for teaching the microcannula- 
tion and the microelectrode placement 
techniques to medical and graduate 
students. Application received by Com¬ 
missioner of Customs: October 23, 1975. 

Docket Number: 76-00182-79-20750. 


Api^cant: University of Notre Dame, 
Radiation Laboratory, ERDA Contract 
E(ll-1>^8, Notre Dame, Indiana 46556. 
Article: Gas Test Box and Accessories. 
Manufacturer: Figaro Engineering Inc., 
Japan. Intended use of article: The ar¬ 
ticle when combined with suitable elec¬ 
tronic circuitry will be used to form a 
low cost safety device that win signal 
that hazardous leveb of carbon monox¬ 
ide are present Application received by 
Commissioner of Customs: October 23, 
1975. 

Docket Number: 76-00183-33-46500. 
Applicant: Dept of Health. EducaUon. 
and Welfare, NIH, NIAID. Rocky Moim- 
taln Laboratory, Hamilton, MT 59840. 
Article: Ultramicrotome, Model Om 
U3 with accessories. Manufacturer: 
C. Reichert Qptische Werke AO. Austria. 
Intended use of article: The article Is 
intended to be used for studies of medi¬ 
cally important arthropod \'cctor8 of 
disease agents. Developmental studies 
on normal vs. rickettsial and viral inter¬ 
action with arthropod host tissues at 
cellular and subcellular levels will be con¬ 
ducted. Application received by commis¬ 
sioner of customs: October 23. 1975. 

Docket Number: 76-00184-33-46040. 
Applicant: National Cancer Institute. 
Bunding 10. Room 8B14, Bethesda, Mary¬ 
land 20014. Article: Electron Microscope. 
Model EM 301 and accessories. Manufac¬ 
turer: Philips Electronic Instruments 
NVD, The Netherlands. Intended use of 
article: TThe article is intended to be used 
for the examination of plastic sections of 
tissue, replicas of cell and tissue surfaces 
prepared on a frceze-ctch device, and 
stained monolayers of biological mole¬ 
cules. Membrane receptor molecules wUl 
be investigated both as they exi.^ on 
tumor cell surfaces and in isolated form 
as discrete molecules. Application re¬ 
ceived by Commissioner of Customs: 
October 24.1975. 

Docket Number: 76-00185-33-46040. 
Applicant: Texas College of Osteopathic 
Medicine, Department of Basic Health 
Sciences. North Texas State University, 
TCOM. Box 13046, Denton, Texas 76203. 
Article: Electron Microscope. Corinth 500 
and accessories. Manufacturer: AEI Sci¬ 
entific Apparatus Ltd., United Kingdom. 
Intended use of article: The article Is 
intended to be used to examine biologi¬ 
cal specimens and replicas of biological 
specimens, specifically: sensory receptors 
of lateral line organs of fish; neuro¬ 
muscular Junctions Isolated from frogs, 
crayfish and cats: neuroendocrine tissue 
from rabbits and cats; endocrine tissue 
from rabbits: cardiovascular tissue from 
rabbits: isolated intracellular organelles: 
and freexe etched replicas of neuromus¬ 
cular junctions. Experiments will be con¬ 
ducted to: 

(1 > Study the effects of various chemi¬ 
cals on the synthesis, storage and release 
of transmitter substances of the neuro¬ 
muscular junction of the frog. 

(2) Study basement membranes of 
capillaries found tn muscle pouch biopsy 
to determine structural variations in 
various pathological conditions. 

(3) Study ncurocndocrines in an at¬ 
tempt to further define the roles of the 
adrenergic neurotransmitter substances 


of the basal hypothalamus In the control 
of the release of the hypophysiotrophic 
hormones. 

In addition, the article will be used for 
educational purposes in Biology courses 
for graduate and undergraduate stu¬ 
dents. 

Application received by Commissioner 
of Customs: October 24.1975. 

B. Blahkcnheim. 

Actina Director, 

Special Import Progranu Division. 

(Catalog of FMLenU DamMUc AaaistMiicm Pro¬ 
gram No. 11.106, Importation of Daty-Fre« 
■ducatlonal and SdeniUlc Materials.) 

(PRDoe.75>310eS Pllad 11-17-75:8:45 am| 


National Oceanic and Atmospheiic 
Administration 

a CAUSEY WHITTOW 

Issuance of a Permit To Take Marine 
Mammals 

On July 2. 1975. notice was pubUsheci 
in the Fedexal Register (40 FR 27959), 
that an application had been filed wiUi 
the National Marine Fisheries Service by 
O. Causey Whittow. Department of 
Physiology, School of Medicine. Univers¬ 
ity of Hawaii, Honolulu. Hawaii 96822. 
for a permit to conduct studies on 
Hawaiian monk seals iMonachus schan- 
inslandi) tor the purpose of scientlflc 
research. 

Notice is hereby given that on Novem¬ 
ber 7. 1975, and as authorized by the 
Marine Mammal Protection Act of 1972 
(16 UJ3.C. 1361-1407), the NaUonal 
Marine Fisheries Service issued a permit 
for the above mentioned taking to C. 
Causey Whittow, to take up to 18 
Hawaiian monk seals per year for three 
years and to conduct gcmeral obser\'a- 
Uonal studies subject to certain condi¬ 
tions therein. 

'The Permit is available for review by 
interested persons tn the Office of the 
Director. NaUonal Marine Fisheries 
Service. Washington. O.C. 30235, and in 
the Office of the Regional Director. 
Southwest Region, 300 South T^rry 
Street. Terminal Island. California 90731. 

Dated: November 7, 1975. 

Jagk Qehhihger. 

Deputy Director,National Marine 
Fisheries Service. 

(FR Doc .76-81007 Filed 11-17-76:8:46 sml 


NAVAL UNDERSEA CENTER 
Notice of Modification of Permrt 

NoUce is hereby given that, pursuant 
to the provisions of Sections 216.33 (d) 
and (e> of the RegulaUon.s Govemiu;: 
the Taking and Importing of Marine 
Mammals (39 P.R. 1851. January IS. 
1974), the Scientific Research Permit 
issued to the Naval Udersea Center, Blo- 
systems Research Department, on 
March 7. 1974. as modified on July 8. 
1974 (39 PR. 24932), on August 2. 1974 
(39 F.R. 27933), on February 26. 1975 
<40 P.R. 8240), on AprU 22, 1975 <40 PH. 
17770), and on September 11, 1975 (40 
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TSL 42230). U further modified, by 
means of Modification No. 7. in the fol¬ 
lowing manner: 

Hie period of validity of the Permit la 
extended from December 31. 1975, to 
June 30.1076. 

Thla modification effective Novem¬ 
ber IS, 1075. 

The Permit as modified la available 
for review In the Office of the Director. 
National Marine Plsheiies Service. De¬ 
partment of Commerce. Washington. 
D.C. 20235. and In the Office of the Re¬ 
gional Director. National Marine Pisber- 
les Service. Southwest Region. 300 South 
Perry Street. Terminal Island, Callfomia 
90731. 

Dated: November 3,1975. 

Jack W. OruADfczn, 
Dejmty IHrcctor,National Marine 
Fisheries Service, 

[PRDoc.75-SlOlOPU0d 11-17-75:8:46 ami 


STATE OF ALASKA 

Notice of Receipt of Application for 
Scientific Research Permit 

Notice is hereby given that the fol¬ 
lowing Applicant has applied in due form 
for a permit to talce marine mammals for 
the purpose of scientific research, as au- 
ihorlzed by the Marine Mammal Protec- 
Uon Act of 1972 (16 use. 1361-1407) 
and the Regulations Governing the Tak¬ 
ing and Importing of Marine Bdammals: 

State of Alaska, Deiiartment of Fish 
and Game. Suhp^ Building, Juneau. 
Alaska 99601, to take by killing two hun¬ 
dred (200) Pacific harbor seals iPhoca 
vitnlina richardfi) and two hundred 
northern (Steller) sea lions (Eumetopias 
jubata), and by marking 7.000 northern 
< steller) sea lions (Eumetopias jubata} 
for the purpose of scientific research. 

The proposed research wlB be con¬ 
ducted in the Gulf of Alaska by personnel 
of the Alaska Department of Fish and 
Game; The research proposal involves 
the following: 

1. Determining the numbers and bio- 
n'.assage and sex composition, patterns 
of movement, population identity and 
(iLscreienesi. and changes in seasonal 
iibundanc# of northern sea lions in the 
Gulf of Alaska: 

2. Determining age of sexual maturity, 
overall birth rates, age, specific birth 
rates, duration of reproductive activity, 
and survival rates for \mious sex and age 
Gasset of northern sea lions and harbor 
seals In the Gulf of Alaska: 

3. Determining the food habits of 
northern sea Hons and harbor seals In 
the Gulf of Alaska, relative to variation 
^ith season and habitat type, and prey 
abundance and tsrpe: 

4. Assessments of pathology, environ- 
nricntal contaminant loads, critical habi¬ 
tat aud fishery depredation relative to 
northern sea lions and harbor seals in 
the Gulf of Alaska. 

Specim en materials not utUixed in De- 
(xirtment of Fish and Game projects will 
^ made available to other researchers. 
Skeletal materials will be placed In the 
^oUectloOB of the UWvcrsIty of Alaska 
and the Smithsonian Institution. Usable 


remains wlU be given, where feasible, to 
coastal residenu for food. 

Documents submitted In conneetSoo 
with this application are available In the 
Office of the Director. National Marine 
Ftahertes Service, Washington. D.C. 
20235, and the Office of the Regional 
Director, National Marine Fisheries Serv¬ 
ice. Alaska Region. P.O. Box 1668, 
Juneau. Alaska 99801. 

Concurrent with the publication of 
this notice In the FsogitAL RscisTxa the 
Secretary of Commerce Is sending copies 
of this application to the Marine Mam¬ 
mal Commission and the Committee of 
Scientific Advisors. 

Written data or views, or requests for 
a public hearing on this apt^lcatlon 
should be submitted to the Director. Na¬ 
tional Marine Fisheries Service. Wash¬ 
ington. D.C. 20235, on or before Decem¬ 
ber 18.1975. The holding of such a hear¬ 
ing is at the discretion of the Director. 

An statements and opinions contained 
in this notice in support of this appUca- 
Uon are summaries of those of the Ap¬ 
plicant and do not necessarily reflect the 
views of the National Marine Fisheries 
Service. 

Dated: November 12. 1976. 

Hasyty M. HuTcmKGs. 

Acting Associate Director for 
Resource Management, Na¬ 
tional Marine Fisheries Serv¬ 
ice. 

IFR Doc.76-31009 Filed U-l7-75;8;45 ami 


UTICA ZOOLOGICAL SOCIETY 

Issuance of a Permit for Marine 
Mammals 

On September 11, 1975, notice was 
published in the Fsoehal Rkoistei (40 FR 
42231). that an application had been 
filed with the Natioiial Marine Fisheries 
Service by the Utica Zoological Society, 
Steele Hill Road, Utica. New York 13501. 
to take two (3) California sea lions 
(Zalophus eaU/ornktnus'* for the purpose 
of public display. 

Notice Is hereby given that on Novem¬ 
ber 10. 1975. and as authorized by the 
provlslom of the Marine Mammal Pro¬ 
tection Act (rf 1972 (16 UB.C. 1361-1407), 
the National Marine Fisheries Service 
issued a permit for two (2) California sea 
Hons (^tophus eahfomianus) to the 
Utica Zoological Society subject to cer¬ 
tain conditions set forth herein. 

The Permit is available for review by 
interested persons in the Office of the 
Director, National Marine Fisheries 
Service. Washington. D.C. 2023S, and the 
Office of the Regional Director, National 
Marine Fisheries Service. Northeast Re¬ 
gion, Federal Building. 14 Elm Street. 
Gloucester. Massachusetts 01939, and the 
Office of the Regional Director. South¬ 
west Region. 300 South Perrj* Street. 
Terminal Island. California 90731. 

Dated: November 10,1975. 

Jack W. Qxhringsb. 

Deputy Director, National 
Marine Fisheries Service. 
fFR Doc,76-31008 Filed 11-17-75:8:45 smj 


DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 
Food and Drug Administration 
AOVfSORY COMMITTEE 
Notice of Meeting Change 

Pursuant to the Federal Advisory 
Committee Act of October 6. 1972 (Pub. 
L. 92-463, 86 Stat. 770-776 (5 U.8.C. App. 
D), the Food and Drug Administration 
announced tn a notice published In the 
FkoKXAX. RsGXSTxa of October 21. 1975 (40 
FR 49115), public advisory committee 
meetings and other required Information 
In accordance with provisiona set forth 
In section 10<a) (1) and (3> of the act 

Notice Is hereby given that the entire 
m e e ti n g of the Toxicology Advisory Com¬ 
mittee scheduled for November 20 and 
21 will be open to the public. 

Dated: November 13.1975. 

Sam D. Tans, 
Associate Commissioner 
for Compliance. 
fFR DOC.75-311S3 Filed II-17-75;S:45 emf 


Office of Education 

NATIONAL COUNCIL ON BILINGUAL 
EDUCATTON 

Notice of Public Meeting 

Notice is hereby given pursuant to Sec- 
Uon 10(a)(2) of the Federal Advlsorj 
Committee Act (Public Law 92-463). that 
a meeting of the Budget Sub-committee 
of the National Advisory Council on Bi¬ 
lingual Education will be held from 9:00 
a,m. to 5:00 pjn. on Tuesday, Decem¬ 
ber 2.1975. The Council wlU meet In PU- 
za del Sol, 800 N. 2nd Street N.W. Albu¬ 
querque, New Mexico. 

The National Advisory Cotmdl on Bi¬ 
lingual Education Is established pursuant 
to Section 732 (a) of the Bilingual Edu¬ 
cation Act 120 Ujac. 880b) to advise the 
Secretary of Health. Education and Wel¬ 
fare and the Commissioner of Education 
concerning matters arising In the admin¬ 
istration of the Bilingual F. d M ra tion Act 

The meeting shall be opened to the 
public. The proposed agenda for the 
Council meeting is: 

A. Review of Proposed Budget for FY 
76. 

Records shall be kept of nil proceedings 
and Shan be available for public Inspec¬ 
tion at Room 421. Reporters Bonding, 
300 7th Street 8.W.. Washington. D.C. 
20202. 

Signed at Wajshington. D.C. <m Novem¬ 
ber 11. 1975. 

JOHK C. Mollma. 

Acting Director, 
Office of Bilingual Edueatiom. 

|FR Doc.76>S1006 PU4d ll-l7-75;8:45 sml 
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DEPARTMENT OF HOUSING 
AND URBAN DEVELOPMENT 

Office of the Secretary 
(Docket No. D 75-386] 

REGIONAL COUNSELS 

Authority Delegation: With Respect To 

Approving the Legality of Tttle VIII 

Subpenas and Interrogatories 

Pursuant to Delegation of Authority 
35 PJL 6877, April 30. 1970. the Assistant 
Secretary for Pair Housing and Equal 
Opportunity and the Deputy Ajsslstont 
Secretary for Pair Housing and Equal 
Opportunity each is authorized to exer¬ 
cise the power and authority of the Sec¬ 
retory of Housing and Urban Develop¬ 
ment under Title VUI (Pair Housing) of 
the CivU Rights Act of 1968. PubUc Low 
90-284 <42 UJS.C. 3601-3619). except 
that the General Counsel or his designee 
is required to approve the legality of the 
iss\iance of a subpena or an interroga¬ 
tory under section 811 of the Act (42 
u s e. 3611). 

The General Counsel designates each 
Regional Counsel to act for the General 
Counsel in approving the legality of the 
issuance of a 8ubi>ena or an interrogatory 
under section 811 of the Act (42 U.8.C. 
3611). 

Effective date. This designation is ef¬ 
fective as of November 11. 1975. 

Douglas M. Parkex. 

Deputy General Counsel. 

(PR Doc.75-3n35 Plied 11-17-75:8:45 am] 

CIVIL AERONAUTICS BOARD 

ADVISORY COMMITTEE ON 
PROCEDURAL REFORMS 

Meeting 

Notice is hereby given in accordance 
with the Federal Advisory Committee 
Act that a meeting of the Civil Aeronau¬ 
tics Board Advisory Committee on Pro¬ 
cedural Reforms will be held at 9:30 am. 
on Saturday. December 6. 1975. In Room 
1027 of the Universal Building. 1825 
ConnecUcut Avenue. N.W.. Washington. 
D.C. 

The Advisory Committee was estab¬ 
lished to study the procedural aspects of 
Civil Aeronautics Board regulation, and 
to recommend changes designed to re¬ 
duce cost and delay. 

The members of the Advisory Com¬ 
mittee are: 

Elroy H. Wolff. Chairman 
Richard J. Barber 
Bmory N. SllU. Jr. 

Manrin H. Koctars 
Monte Lazarufl 
Richard 8. Maurer 
Adrian M. McDonough 
Oerard R. Moran 
Paul 8. Quinn 
Bert W. Rein 
Reuben B. Robertson, in 
J. Kerwlu Rooney 
Kelly Rueck 
Walter D. Scott 
Jerrold Scoutt, Jr. 

Robert B. 6haplro 
Jamea Lawrence Smith 
John M. Steadman 
Prank M. Wosencraft 


The Committee wlU work on the prep¬ 
aration of its final report. At the close of 
the general meeting the subcommittees 
may continue to meet. The subcommit¬ 
tees are: (1) The Board Members; (2) 
Staff Organization and Functions; (3) 
Formal Proceedings; (4) Informal Mat¬ 
ters; (5) International Matters; and <6) 
Delay. 

The meeting will be open to the public. 
Any member of the public may file writ¬ 
ten statements conoeming the matters 
to be discussed. Oral presentations 
should be requested In advance. 

Persons wiping further information, 
or wishing to make written or oral pres¬ 
entations should contact Edmund W. 
Kitch, ExecuU\^ Director. Civil Aero¬ 
nautics Board Advisory Committee on 
Procedural Reforms. Civil Aeronautics 
Board. Washington. D.C. 20428. tele¬ 
phone (203) 382-3216 or 382-7263 (ask 
for Mr. Campbell). 

Minutes of the meeting will be avail¬ 
able for public Inspection by December 
8. 1975. in Room 425 of the Universal 
Building. 1825 Connecticut Avenue. N.W., 
Washington. D.C. 

IsKALl Edwin Z. Holland. 

Secretary, 

Civil Aeronautics Board. 

November 13, 1975. 

|FR Doc.75-81132 PU«d 11-17-75:8:45 am) 


(Docket 21186 etc.; Order 75-11-461 

REMANDED RENO-PORTLAND/SEATTLE 
NONSTOP SERVICE INVESTIGATION 

Order to Show (^use 
Adopted by the Civil Aeronautics 
Board at its olOce in Washington. D.C., 
on the 12 th day of November. 1975. 

By Order 75-11-46, issued contem¬ 
poraneously herewith, the Board has de¬ 
cided. inter alia, to award Hughes Air- 
west nonstop authority between Reno, on 
the one hand, and Portland and Seattle, 
on the other. Airwest’s service proposal 
for this route calls for two-stop fiJghts 
between Santa Ana and Seattle (via Las 
Vegas and Reno). As a technical matter, 
such operations would seem to violate an 
existing three-stop restriction on Santa 
Ana-Seattle flights In Alrwest's certifi¬ 
cate. 

As noted in our attached opinion (foot¬ 
note 32. p. 13). at the time this proceed¬ 
ing was instituted. Airwest had unre¬ 
stricted Santa Ana-Las Vegas rights and 
could unquestionably have tacked such 
authority to a new Las Vegos-Seattlo 
route so as to provide one-stop or two- 
stop Santa Ana-Seattle service. The 
three-stop restriction on such service 
was adopted later at Airwest*6 own sug¬ 
gestion wlien the Board approved a re¬ 
alignment of the carrier's routes and was 
never intended to affect any improved 
authority that the carrier could obtain as 
a result of the Reno^Portland/Seattle 
case. Clearly, the Board never meant to 
foreclose any beyond service that Aira'est 
was actually proposing in this proceed¬ 
ing. To implement the Board’s intention, 
we tentatively find ahd conclude that 
Airwest's certificate should be amended 
to permit two-stop operations between 


Santa Ana and Seattle if Reno Is served 
as one of the intermediate stoips. 

Interested persons will be given twenty 
days following service of this order to 
show cause why the tentative findings 
and conclusions set forth herein should 
not be made final. We expect such per¬ 
sons to support their objections. If any. 
with detailed answers, specifically setting 
forth the findings and conclusions to 
which objection is taken. Such objecUoas 
should be accompanied by arguments of 
fact or law and should be supported by 
legal precedent or detailed economic 
analysis. If any evidentiary hearing is 
requested, the objector should state in 
detail why such a hearing Is considered 
necessary, and what relevant and mate¬ 
rial facts he would expect to establish 
through such a hearing. General, vague, 
or unsupported objections will not be 
entertain^. 

Accordingly. It is ordered that: 

1. All interested persons are directed 
to show cause why the Board should not 
Issue an order making final the tenta¬ 
tive findings and conclusions stated 
herein; 

2. Any interested persons having ob¬ 
jections to the issuance of an order mak¬ 
ing final the proix)sed findings and con¬ 
clusions set forth herein shall, within 20 
days after service of a copy of this order, 
file with the Board and serve upon all 
parties to this proceeding a statement of 
objections together with a summary of 
testimony, statistical data, and such evi¬ 
dence as is expected to be relied upon to 
support the stated objections; 

3. If timely and properly supported 
objections are filed, full consideration 
will be accorded the matters or Issues 
raised by the objections before further 
action Is taken by the Board; and 

4. In the event no objections are filed, 
all further procedural steps will be 
deemed to have been waived, and the 
matter will be submitted to the Board for 
final action. 

This order will be published in the 
Federal Register. 

By the Civil Aeronautics Board: 

[sEALl Eownf Z. Holland. 

Secretary. 

(PR Doc.75-81133 FUed ll->17-75:8:45 Am) 

CIVIL SERVICE COMMISSION 

DEPARTMENT OF COMMERCE 

Notice of Grant of Authority To Make a 
Noncareer Executive Assignment 

Under authority of I 9.20 of Civil Sen - 
ice Rule IX (5 CPR 9.20). the Civil Serv¬ 
ice Commission authorizes the Depart¬ 
ment of Commerce to fill by noncarecr 
executive assignment in the excepted 
service the position of Executive Advisor 
to the Administrator. Office of the Ad¬ 
ministrator. National Fire Prevention 
and Control Administration. 

United States Civil Skrv- 

XCB COBCMISSION 

[seal] James C. Spry. 

Executive Assistant 
to the Commissioners. 

(PR DOC.7S-31078 Piled 11-17-75:8:45 am) 
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DEPARTMENT OF THE INTERIOR 

NaUc« of Grant of Authority To Make 
Noncareor Executive Assignment 

Under authority of i 9JZ0 of Civil Serv*- 
ice Rule IX (5 CFR 9^), the ClvVi Serv¬ 
ice Commiss&oa authorizes the Depart¬ 
ment of the Interior to fill hy ncmcareer 
executive assignment in the excepted 
sendee the position of Assistant to the 
Secretary, Secrctary'is Immediate Otfice, 
OlBce of the Secrets^. 

U.viTKD States Civil Slav¬ 
ics C 0 MMI 8 SXOM 
IsiALl James C. Spey, 

Executive Assistaut 
to the Commissfon^s, 
D0C.75-SIO77 Piled 11-17-75:6*45 aiw| 


DEPARTMENT OF LABOR 

Notice of Grant Authority To Make a 
Noncareer Executive Assignment 

Under authority of i 9^ of Civil 
Service Rule IX (5 CFR 9^0), the ClvU 
Sendee Commiaalon authorizee the De¬ 
partment of Labor to fill by noDcareer 
executive assignment In the excepted 
service the position of Special Assistant 
to the Under Secretary, Office of the 
Under Secretory, Ofllce of the Secretary. 

Unmm States Civil Sctv- 

ICX COMMZSSXOFI 

fscALl James C. Srrr, 

Executive Assistant 
teethe Commissioners. 

I PR Doc,75-31076 Plied 11-17-75:6:45 am] 


FEDERAL EMPLOYEES PAY COUNCIL 
Notice of Meeting 

Pursuant to section 10ra>(2> of the 
Federal Advteory Committee Act, Public 
Law 92-^3, notice is hereby gfvim that 
the Federal Employees Pay Council will 
meet at 2:00 pjn. on Wednesday, Decem¬ 
ber 3. 1975. This meeting will be held In 
room 5323 of the UJ3. Civil Service Com¬ 
mission buUding. 1900 E Street. NW.« and 
win consist oi continued discussions on 
future comparability adjustments for the 
statutory pay systems of tlie Ficderal 
Govermnent, which are defined in sec¬ 
tion 5301 of title 5. United States Code. 

The Chairman of the U,S. Clvn Serv¬ 
ice Commission is re^xmsible for the 
makint of determinations under section 
10<d> of the Federal Advisory Commit¬ 
tee Act as to whether or not meetings of 
the Federal Employees Pay Council 
.shall be open to.tbe public. He has de¬ 
termined that this meeting will consist 
of exchanges of opinions and Informa¬ 
tion which If written, would fall within 
exempUoQS (2) or (5> of 5 UJB.C. 553<b). 
Therefore, this meeting will not be open 
to the public. 

For the President’s Agent: 

James N. Woooeupf. 

Acting Adsifory Commiitee 
Management Officer /or the 
President's Agent. 

fPR Doc.75-3112S Piled 11-17-75;S:45 


CONSUMER PRODUCT SAFETY 
COMMISSION 

PRIVACY ACT OF X974 

Notices of Systems of Records; 

Modifications and Corrections 

The Consumer Product Safety Com¬ 
mission published, on September 30. 1975 
C40 PR 45124), its proposed HoUccs of 
Systems of Records for purposes of Im- 
l^mentlng the Privacy Act of 1974, and 
invited public comment thereon. No com¬ 
ments were received. However, a modifi¬ 
cation of consistency with the Com¬ 
mission’s Policies and Procedures Imple¬ 
menting the Privacy Act of 1974 as 
follows: 

In the Notice of Systems Records ident¬ 
ified as CPSC-1, Accident Report (In- 
Depth)-CPSC, the notice of exemption 
from certain provisions of the Act which 
Indicates that the system is exempted 
from subsection (d) should be modified 
to indicate exemption from subsection 
(d)(2) and (3) only. Records In this 
system are dlsclosable to the InrUvidual 
to whom they pertain pursuant to sec¬ 
tion 25(c) of the Consumer Product 
Safety Act. 15 UJ3.C. 2074Cc). (Sec CPBC 
PoUci^ and Procedures Implementing 
the Privacy Act, which appears elsewhere 
in this issue of the Fedkeal Recistse.) 

In addition, the following corrections 
are necessary: 1. In column 1 of page 
45124. the Table of Contents, the Pto- 
eeal Register identifiers following the 
system names for systems 2 through 19 
which reads *'CPCS'* should read 
•CPSC" 

2. In column 2 of page 46124, the sys¬ 
tem name for System of Records CPSC- 
2 should read "Advisory Committee Ap- 
piicationa** 

3. In column 2 of page 45124, system 
notice CPSC-2, the paragraph entitled 
"Contesting record procedures* should 
read "same as notification. In addition, 
immediately after the aforementioned 
paragraph, the following new paragraph 
should be added: "Rceord source cate¬ 
gories: Information Is provided by indi¬ 
viduals seeking a position on an advisory 
committee or by a person nominating 
another for such position.** 

4. In column 2 of page 45127, the last 
word of subparagraph (2) under the 
paragraph entitled '^Routine uses of 
records malnlained in the sirstem. Includ¬ 
ing categories of users and the purposes 
of such uses,' should read "thereto. 

5. In column 1 of page 45130. in the 
first line, the figure **5** should be in¬ 
serted following the word "system** and 
before "USC.** 

S. In column 1 on page 46130, the para¬ 
graph which reads "Contesting record 
procedures: Same as noUflcmtlon. HR In¬ 
formation in these records.** should 

read "Contesting record procedures: 
Same as noUfication.** In addition, im¬ 
mediately after the aforementioned para¬ 
graph, the following new paragraph 
should be added: "Record source cate¬ 
gories: Information in these records is 
furnished by: (1) Individoal to whom the 
record pertains (2) Ageno* and/or com¬ 


mission officials f3> Affidavits or state¬ 
ments from empioyee (4> Testimonies of 
witnesses (5) Official dexmroents relating 
to appeal, grievance or complaints (6> 
C o rrespondence from specific organiza¬ 
tion or persons." 

7. In column 1 on page 45131. the para¬ 
graph which reads, "Categories of rec¬ 
ords in the system** OPM Chapters 333- 
713'* should read "Auth ority for main¬ 
tenance of the system: FPM Chapters 
333 and 713. 

S. In column 1 on page 45133 the ad¬ 
dress of the Boston Area Office should 
read: "too Summer St,. 16th PI., Rm 
1607.** In the second column on page 
45132, the address of the Cleveland Area 
office was omitted. It should read: "31<>4S 
Brookpark Road, Cleveland. Ohio 44135.** 

Therefore, with these modification.^ 
and corrections, the proposed Notices of 
Systems of Records are adopted. 

Dated: November 12,1975. 

Effective date: November 19. 1975. 

Sadte E. Dumf. 

Secteiarg, Consumer Product 
Safety Commission. 

|PR Doe.75-32074 FHcd IX-13-75;II:14 am] 

ENVIRONMENTAL PROTECTION 
AGENCY 

I tPRL 467-4) OPP 33000 336 A 3271 

NOTICE Of RECEIPT OF APPLICATIONS 
FOR PESTiaOE REGISTRATION 

Data To Be Considered in Support of 
Applications 

On November 19. 1973, the Environ¬ 
mental Protection Agency (EPA> pub¬ 
lished in the Fedekal RzGiETEit (38 PR 
31862) Its interim policy with respect 
to the adminiitration of Section 3<c) (1> 
(d) of the Federal Insectici de, Fu ngicide, 
and RodenUclde Act (FIFRA), as 
amended. This policy provides that E^PA 
win, upon receipt of every application for 
registration, publish in the Peseral Reg¬ 
ister a notice containing the information 
shown below. The labeling furnished by 
each applicant will be available for ex¬ 
amination at the Environmental Protec¬ 
tion Agency. Room EB-31. East Tower. 
401 M Street, 8W, Washington DC 30460 

On or before January 19, 1975. any 
person who fa) is or has been an appli¬ 
cant, (b) believes that data he developed 
and submitted to EPA on or after Octo-. 
ber 21, 1972, is being used to support an 
application described in this notice, (c> 
de si re s to assert a claim for compensa¬ 
tion imdcr Section 3fo)Cl)(D) for such 
use of his data, and (d> wishes to pre¬ 
serve his right to have the Administra¬ 
tor determine the amount of reasonable 
compe n sa t io n to which be is enliUed for 
such use of the data, must notify the Ad¬ 
ministrator and the applicant named In 
the nodee in the Federal RccisTEa of 
his claim by certified mail. Notifica¬ 
tion to the Administrator should be ad¬ 
dressed to the Informatton Coordination 
Section, Technical Services Division 
tWH-569>, Office of PcsUckle Programs. 
401 M Street. SW. Washington DC 2O4S0. 
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Every such claimant must include, at a 
minimum, the information listed In the 
Interim x>6IU:y of November 19. 1973, 
Applications submitted under 2(a) or 
2(b) of the Interim policy will be proces* 
sed to completion In accordance with 
existing procedures. Applications sub¬ 
mitted under 2(c) of the interim policy 
cannot be made final until the. 60 day 
period has expired. If no claims are re¬ 
ceived within the 60 day period, the 2(c) 
application will be processed according 
to normal procedure. However, if claims 
are received within the 60 day period, 
the applicants against whom the claims 
are asserted will be advised of the al¬ 
ternatives available under the Act No 
claims win be accepted for possible EPA 
adjudication which are received after 
December 19, 1975. 

Dated: November 11, 1975. 

Maxtik H. Rocoff, 
Associate Director, Actina Di¬ 
rector, Registration Division. 
Apflicatioks R b c cve d (OPP-S3000/3S6) 

ETA File Symbol 1730-UR. Amerlcma Cya- 
namld Co., Indxiatrlel CbemlcaU A PtMiUce 
DIv., 850 Berdan Ave., Wayne NJ 07470, 
CYTOX a522K INDUSTRIAL MICROBIO- 
CIDS. Active Ingredients: Methylenebla 
(thiocyanate) 10%, Method of Support: 
Application proceeds under a(b) of in¬ 
terim policy, PM33 

EPA Beg. No. 4-189. Bonlde Chemical Oo., 
Inc., a Wunse Ave.. Yorkvllle NJ 13495. 
KETHANE EC. AcUve IngredlenU: 1.1-Bls 
(p-Chlorophenyl) - - trichloroethanol 

18.5%; Xylene 73.0%. Method of Support: 
^plication proceeds under 2(o) of interim 
p^lcy. Pml3 

EPA File Symbol 3125-EII. Cbemagro Agr. 
Dtv., Mobay Chem. Corp., PO Box 4913, 
Kansas City MO 84130. MESURAL 76% 
WETTABLE POWDER INSECTICIDE. Ac¬ 
tive Ingredients; 3J)*Dlmcthyl-4-(methyl- 
thlo)-phenol methylcarbamate 75%. 
Method of Support: Application proceeds 
under 2(a) of Interim policy. PM12 
EPA Pile Symbol 7618-ON. Chem Lab Prod¬ 
ucts Ino., 2850 B. Gormnadb St., Anaheim 
CA 92806. KBM SAN 70. AcUve IngredlenU: 
Paraformaldehyde 70.0%. Method of Sup¬ 
port: Application proceeds under 2(o) of 
Interim policy. PM 33 

EPA FUe Symbol 239-BUUO. Chevron Chem¬ 
ical Co., 940 Hensley SL, Richmond OA 
94804. ORTHENE FOREST SPRAT. AoUve 
Ingr^enU: Aoephate (OjS-Dimethyl aoe- 
tylpbosphoramldothloate) 75%. Method of 
Support: Application proceeds under 2(b) 
of interim |^oy. PMie 
EPA Reg. No. 5736-48. Dubois Chemicals. 3630 
B. Kemper Rd., SharonvUle OH 45341. 
BaC-3. Active Ingredients: Sodium lauryl 
ether sulfaU 9.00%; Sodium ortho-phenyi- 
phenate 890%: Sodium ortho-Benxyl- 
para-Chlorophenate 829%; Ii^propyl al¬ 
cohol 7.50%: Sodium para-TerlUary-Amyl- 
phenate 3.05%: Sodium 4- and 6-Chloiro- 
3-PhenylphenaU 2X)0%: Trlaodliun Ethyl- 
enedlamlne Tetraacetto Acid 1.00%. Method 
of Support: Application proceeds under 
2(a) of Interim policy. PM32 
EPA Reg. No. 1471-79. ELanoo ProducU Co., 
PO Box 1750, Indianapolla IN 48308. PAAR- 
LAN. Active IngredlenU: Iiopropaltn (2.8- 
dlnltro-NN-dipr(^ylcumldlne) 689%. 
Metb 43 d of Support: Application proceeds 
under 2(a) of inurtm policy. PM25 
EPA FUe Symbol 10079-U. Jersey Chemicals, 
Inc,. 778 River St., PaUrson NJ 07534 . TOP- 
CHLOR CHLORINE SANITIZER FOR 
MODERN SWIMMING POOL CARE. AcUve 


\ 


IngredlenU: Uthlum bypochlorlU 29%. 
Method of Support: Application proceeds 
under 3(0) of interim policy. PM34 
EPA Reg. No. 10107-8. Harris Serum A Sup¬ 
ply Co.. Box 410, McCook NB 89001. 
METHOXTCHLOR B3. AcUve IngredlenU: 
Technical methoxychlor 35.0%: Xylene 
71.0%. Method of Support: Application 
proceeds under 2(o) of Interim policy. 
PMIS 

EPA FUe Symbol 1183-RI. Hubman Chemicals 
1123 W. Ooodale Blvd.. Columbus OH 43212. 
8ANAMAX B2a. AcUve IngredlenU: Dl- 
deoyl dimethyl ammonium chloride 49%: 
Tetraaodlum Ethylenedlamine Tetraacetate 
3.0%; Sodium Carbonate 19%: Sodium 
metaslllcate, anhydrous 09%. Method of 
Support: Application proceeds under 2(b) 
of interim policy. PM33 
EPA File Symbol 37889-R. M. A. Johnson Oo.. 
871 Mocee Rd., Taylorsville NC 28081. 
BLOCKADE TERMITE PRE-TREAT. Ac¬ 
Uve IngredlenU: Technical Beptachlor 
5 j 92%: Related Compounds 2.06%. Method 
of Support: Application proceeds under 
2(b) of Interim policy. PM 15 
EPA FUe Symbol 83860-RN, Levy, Blvona A 
Cohen, Counselors at Law. 10 East 40th 
St., New York NY 10018. DICOFOL TECH¬ 
NICAL. AcUve IngredlenU: dlcofol |14- 
bis(p-ch]orophenyl) - 222 - trlchloroetha - 
nol) 85%. Method of Support: ApplicaUon 
proceeds under 3(a) of interim policy. Re¬ 
published: Added uses. PM13 
EPA FUe Symbol 491-EBO. NaUonal Chemical 
Dlvlskm of Sellg Chemical Industries. 840 
Sellg Drive, SW. AUanU OA 30338. NP-IOL. 
Active IngredlenU: Poly(oxyeihylene(dl- 
methylUnlnk>) • ethylene (dlmethyllmlnlo) 
ethylene dlchlorldel 8.33%. Method of 
Support: Application proceeds under 2(b) 
of interim policy. 

EPA FUe Symbol 4389-TU. Pacific Chemical. 
Div, of Pace National Corp ., 500 7th Ave., 
Kirkland WA 98033. CHEMPROCIDE. Ac¬ 
Uve IngredlenU: IsopropazK>l 18.0%: Dl- 
deeyl dimethyl ammonium chloride 79%, 
Method of Bupp<»t: Application proceeds 
under 2(b) of Interim policy. Republished: 
Added uses. PM31 

EPA Reg. No. 433-493. 8. B. Penlck A Co., 
com. Dev. Pesticide. 315 Watchung Ave., 
Orange. NJ 07060. 8DP-1383 AQUEOUS 
PRESSURIZED SPRAY INSECTICIDB 0.25 
FOR HOUSE AND GARDEN. Active Ingre¬ 
dlenU; (5-Bensyl-a-ruryl) methyl 32-dl- 
methyl • 3 • (2 - methylpropenyl)cyclopro - 
panecarboxylate 02fO%: Related Com¬ 
pounds 0.034%: AromaUc petroleum hy¬ 
drocarbons 0231%: Petroleum dutotate 
8900%. Method of Support: Application 
proceeds under 2(b) of interim policy. Re¬ 
published: Added uses. PM17 

COSEXCTSO ITXM 

The following is a correction to the list 
of Applications Received previously pub¬ 
lished in Uie Federal Rsoisteil 

KPA File Symbol 14819-U. Universal Chem. 
A Supplies, Inc., 3043 Walnut St.. Denver 
OO 80206. 8W1MMINO POOL ALOASOIDB 
UNIVERSAL ALOI-FECT. (OrtglnaUy pub¬ 
lished with Incorrect FUe Symbol.) PM25 
(40 FR 51223) 

Applicatioks Rbcxxvxd (OPP-33000/337) 

EPA File Symbol 3125-ONO. Chemsgro Agr. 
DIVm Mobay Chem. Corp., PO Box 4913, 
KanMMi City MO 841 20, M ERSURO L 50% 
HOPPER-BOX TREATER BIRD REPEL¬ 
LENT. Active IngredlenU: 3.5-Dlmetbyl-4- 
(metbylthlo)pbenol methylcarbamate 
50%. Method of SuppKMt: AppUcatioD pro¬ 
ceeds under 3(a) of Interim poUcy. PM13 
EPA File Symbol 559-ES. Davies-Young Oo., 
3700 Wagner Place. Maryland HelghU MO 
83043. FORMULA 188. AcUve IngredlenU: 


Dldecyl dimethyl ammonium chloride 
4.35%; Tetrssodium ethylene-diamine 
Utraacetate 190%; Sodium Carbonate 
390%, Sodium meiasUicate, anhydrous 
090%. Method of Support: AppUcatlon 
proceeds under 2(b) of interim poUcy. 
PM33 

EPA FUe Symbol 1016-LI. Douglas Chemical 
Oo., Highways 310 A 391, PO Box 297. Lib¬ 
erty MO 84089. DOUGLAS D-372 SOLVENT. 
Active IngredlenU: Carbon Tetrachloride 
789%: Carbon Disulfide 15.8%: Ethylene 
Dtbromlde 5.1%; Pentane (maximum) 
0.4%, Method of Support: AppUcatlon 
proceeds under 2(c) of Interim poUcy. 
mil 

EPA File Symbol 13443-T. Environment En¬ 
gineering Ino., 1310 Headquarters Dr.. 
Greensboro NC 27405. CV-300. Active In¬ 
gredlenU; DIeodlum oyanodlthlolmldo- 
carbonate 0.69%: Potassium N-methyldl- 
thlocarbamate 0.81%, Method of Support: 
ApplicaUon proceeds under 2(b) of Interim 
policy. PM33 

EPA File Symbol T78-OI. LfUler-Norton Co., 
PO Box 8335. Richmond VA 23230. BER- 
GBANT8 LONG-LASTING HOU8KHOI.D 
INSECnOlDE. Active IngredlenU: NaUd 
(1.3 - dlbromo - 3.2 - dlchloroetbyl di¬ 
methyl phosphate) 25.0%, Method of Sup¬ 
port: Application proceeds under 3<a) of 
Interim polloy. PM18 

EPA FUe Symbol 37359-11. Noris C8i«mtcal 
Corp.. 17613 Beach Blvd.. Huntington 
Beach CA 92847. STRYCHNINE ALKALOID 
NJ»JC. POWDER. Active IngredlenU: 
Strychnine Alkaloid 1CX)%. Method of Sup¬ 
port: Application proceeds under 3(a) of 
inufim polloy. PMll 

EPA FUe Symbol 4389-TL. Pacific ChemScAl. 
Division Pace National Corp.. 500 7tb Ave.. 
So.. Kirkland WA 98033. MICROCODE LD- 
80. Active IngredlenU: Dlsodlum eyanodl- 
thlomldocarbonata 4.08%: Potassium N- 
methyldithlocaibamate 2.94%, Method of 
Support: AppUcatlon proceeds under 2(b) 
of Interim pcklcy. PM33 

EPA Reg. No. 433-172. a B. Penlck A Oo. 
1050 Wall Street W., Lyndhunt NJ 07071. 
NOXFTSH FISH TOXICANT. AcUve In¬ 
gredlenU: Rotonone 5.0%: Other cube ex- 
tracUvee 10.0%. Method of Support: Ap¬ 
plication proceeds under 2<b) of Interim 
poUcy. PMll 

ETA File Symbol No. 37879-0. San Joaquin 
ChemVcals. Inc.. 4884 East Hedgea Avenue. 
Fresno CA 93703. SANACIDB 2011. AcUve 
IngredlenU: Disodlum eyanodlthloimldo- 
carbonate 8.88%; Potassium N-methyldi- 
thlocarbamate 5.07%. Method of Support: 
ApplicaUon proceeds under 2(b) of Interim 
polloy. PM33 

EPA File Symbol 37879-U. San Joaquin 
Chemicals, Inc.. 4684 East Hedges Ave.. 
Fresno OA 93703. SANACIDB 3021. AoUve 
IngredlenU; Dlsodlum cyanodlthlotmidi>- 
carbonate 795%: Potassium N-methyldl- 
thlocarbamaU 10.15%. Method of Support: 
AppUcatlon proceeds under 2<b) of Interim 
poUoy. PM33 

IFR Doc.75^1004 Filed 11-17-75:8:45 am| 


IFRL 457-91 

SECONDARY BRASS AND BRONZE 
PLANTS 

Reevaluation of Opacity Standards of 
Performance for New Sources 

Under section 111 of the Clean Air Act, 
as amended, standards of performance 
for secondary brass and bronze ingot 
production f aclltles were promulgated on 
March 8, 1974 (39 FR 9308). The stand¬ 
ards Included a limitation on the oon- 
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eviration and opacity of the effluent 
from reverbertory furnaces and an opac¬ 
ity standard only for electric and blast 
<cupola) furnaces. The opacity stand¬ 
ards Isave been reevaluated by the 
Agency in llaht of the revisions to Ref¬ 
erence MeU^od 9 for determining opacity 
of emissions promulgated on November 
12. 1974 <39 FR 39872). As a result of 
the reevaluation, it has been determined 
that there is no need to revise the opac¬ 
ity standards. A report has been pre¬ 
pared on this reevaluaUon. and a copy is 
available for inspection at the Public In¬ 
formation Reference Unit cEPA Li¬ 
brary). Room 2922 West Tower. 401 M 
Street SW.. Washington. D.C. In addi¬ 
tion. copies may be obtained upon writ- 
ten request from the EPA Public Infor¬ 
mation Center (PM-215). 401 M Street 
8W., Washington. D.C. 20460 (specify: 
Reevaluation of Standards of Perform¬ 
ance for Secondary Brass and Bronae 
Ingot Production PaciliUes, October 
1975). 

Date: November 11, 1975. 

Roger Strelow, 
Assistant Administrator for 
Air and Waste Manaaemcnt. 
|FR Doc.75-31003 Piled n-17-76:8!45 am) 


IFRL 467~ei 

SECONDARY LEAD SMELTERS 

Reevatuation of Opacity Standards of 
Performance for New Sources 

Under section 111 of the Clean Air Act. 
as amended, standards of performance 
for secondary lead smelters were pro¬ 
mulgated on March 8.1974 <39 FR 9308) . 
The standards included a limitation on 
the concentration and opacity of the ef¬ 
fluent from reverberatory and blast 
(cupola) furnaces and an opacity stand¬ 
ard only for pot furnaces. The opacity 
standards have been reevaluated by the 
Agency in light of the revisions to Ref¬ 
erence Method 9 for determining the 
opacity of emissions which were pro¬ 
mulgated on November 12. 1974 <30 FR 
39872). As a result of the reevaluation. 
it has been determined that there is no 
need to revise the opacity standards. A 
report has been prepared on this recval- 
uation, and a copy is available for in¬ 
spection at the Public Information Ref- 
wnce Unit (EPA Library), Room 2922 
West Tower, 401 M Street SW.. Wash¬ 
ington. D.C. In addition, copies may be 
obtained upon written request from the 
EPA Public Information Center (PM- 
215), 401 M Street SW., Washington. 
D.C. 20460 (specify: Revaluation of 
Standards of Performance for Secon¬ 
dary Uad Smelters, October 1975). 

Date: November 11,1975. 

Roger Strelow, 
Assistant Administrator for 
Air and Waste Management, 
ira Doc.7a-81002 FDfd 11-17-75:8:45 am) 


IFRL 458-21 
OHIO 

Air Pollution Control: Implementation 

Plan for the Control of Sulfur Dioxide; 

Public Hearing 

Section 110(c) of the Clean Air Act. as 
amended <42 U.S.C. fil857o-5), directs 
the Administrator of the Environmental 
Protection Agency to publish proposed 
regulations setting forth an implementa¬ 
tion plan, or portion thereof, for a State 
If the State fails to submit a portion 
within the time prescribed, or if a por¬ 
tion is determined by the Administrator 
not to be in accordance with the require¬ 
ments of section 110 of the Act. On No¬ 
vember 10. 1976 (40 FR 52410) the Ad¬ 
ministrator published regulations set¬ 
ting forth an implementation plan for 
the proposal will be held in Cincinnati, 
stat^ in that publication, hearings on 
the proposal wUl be held In Cincinnati, 
Cleveland. Steubenville and Columbus. 
The time and location of each of the 
hearings is set forth below. 

The proposed regulations are available 
for inspection at local and State air 
pollution control agency ofDces. For more 
detailed Information, see proposed rule- 
making notice referred to above. 

The public is encouraged to participate 
in the rxUemaking by submitting com¬ 
ments In accordance with the conditions 
specified in the notice of proposed rule- 
making published on November 10. 1975. 
In addition, public hearings will be held 
on the proposed regulations in order to 
provide the general public a greater op¬ 
portunity to comment. Ac^rdingly, 
notice of the time and place of' the pub¬ 
lic hearings concerning these proposed 
regulations is given as indicated below. 

A presiding officer will be designated 
for each hearing. He wlU have the re¬ 
sponsibility for maintaining order; ex¬ 
cluding irrelevant or repetitious ma¬ 
terial; scheduling presentations; and, to 
the extent possible, notifying participants 
of the Ume at which they may appear. 
The hearing will be conducted infor¬ 
mally. Technical rules of evidence will 
not apply. 

Interested persons wishing to make a 
statement at the hearing will be af¬ 
forded the opportunity to do so. The time 
for making a statement will be Umlted. 
Such persons are requested to file a no¬ 
tice of their intentions to make a state¬ 
ment no later than 10 days prior to the 
hearing, and to submit no later than 6 
days prior to the hearing, if practicable, 
five copies of the proposed statement to 
Ms. Loretta Barsamian, Compliance 
Section. Enforcement Division. EPA. 
Region V, 230 South Dearborn, Chicago. 
Illinois 60604. All other Inquiries and 
comments prior to and after the hearing 
should be addressed to the same. 

Hearings on the proposed regulations 
for the control of sulfur dioxide emis¬ 
sions in Ohio wiU be held at the times 
and places below. 


CiNCIimATX 

December IS. It75 et 9 rjd. at tbe Nether* 
liUMl Hilton (Oonttnental Room) S5 Weat 
Fifth Street Cincinnati. Ohio 45301. 

CurvxLAirD 

January 6, 1976 at 9 am. at the UoltenUen 
Houae (Ballrooma C and D), East Sixth 
and Superior Avenue. Cleveland, Ohio 
44114. 

SnnrsErrvnajr 

January 8. 1976 at 9 am. at the Holiday Inn. 
Stony Hollow Boulevard. Steubenville. 
Ohio 43953. 

Cot.T7M]itni 

January 13, 1976 at 9 am. at the CarroUMl 
Inn (Scotf* Inn) 4900 Sinclair Road. Col¬ 
umbus, Ohio 43329. 

Dated; November 7, 1975. 

Francis T, Mayo. 
Regional Administrator 
Region V. 

|FR Doe.75-31310 Filed 11-17-75:8:45 am] 


FEDERAL COMMUNICATIONS 
COMMISSION 

ADVISORY COMMITTEE TO ASSIST FCC 
STEERING COMMITTEE IN PREPARA* 
TION FOR 1979 ITU WORLD ADMINIS¬ 
TRATIVE RADIO CONFERENCE 

Notice of Meeting 

November 11. 1975. 

A meeting of the Industry Advisory 
Committee to the Federal Communica¬ 
tions Commission Steering Committee 
for the 1979 Oeneral World Administra¬ 
tive Radio Conference Is scheduled to be 
held on Monday, December 15, 1975, at 
10:00 A.M. in Room 8210 of the Commis¬ 
sion's offices located at 2025 M Street. 
N.W., Washington. D.C 
This meeting will be held to consider 
the progress of the various WARC '79 
preparatory sub-elements, to evaluate 
that progress, and to solicit suggestions 
from the Advisory Committee regarding 
the WARC *79 preparatory effort. Addi¬ 
tionally. issues accepted at the previous 
meeting on November 3. 1975, as well as 
any new issues Identified, will be dls- 
cussecL Membership on the Committee is 
limited to Commission invitation; how¬ 
ever. attendance at this meeting will be 
open to the general public and any writ¬ 
ten comments will be accepted. 

Federal Communications 
Commission. 

(sealI Vincent J. Mullins. 

Secretary, 

|FR DO075-31114 FUed 11-17-75; 8:45 ain| 


IDocket No. 201S1; File No. BHP 8406 and 
Docket No. 20182: Pile No. BHP-S798) 

ROCKET RADIO. INC., AND APOSTOLIC 
COUNCIL OF CHURCHES, INC. 

Correction 140 FR 501321 
In re applications of Rocket Radio, Inc. 
Port Valley, Georgia Apostolic Council 
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of Churches, Inc^ Fort Valley, Georgia 
for coostructioQ permlte. 

1. Paragraph 6 of the Memorandum 
Opinion and Order. iFOC 75R-385. re¬ 
leased October 22. 1975), 140 FR 50132) 
Is corrected, as follows: 

C. Accordingly, it is ordered. That the 
petition to enlarge Issues, filed March 17. 
1975, by Rocket Radio. Inc., Is granted 
to the extent Indicated herein, and is 
denied in all other resi)ects: and 

Released: October 30. 1975. 

Fcdcral Communications 
Commission, 

(seal) Vincent J. Mullins. 

Secretary. 

IFR Doc.75-31113 FUoU 11-17-75.8:45 amj 


BaoAPCAST Bureau Ssancs Groups 
Schedule op Meetincs 

Nov*ember 14. 1975. 

Pursuant to Public Law 92-4g3, notice 
is hereby given of schedule of meetings 
of the Broadcast Bureau Service Work¬ 
ing Groups for the 1979 World Admin¬ 
istrative Radio Conference: 

The meetings arc as follows: 

DECEMBER R, lB7f 

The AM Broadcasting Service Group. 
Donald O. Bverlst. Chairman, and Eliza¬ 
beth L. Dahlberg. Vice-Chairman, will 
hold Its second meeting on December 3, 
1975. In Room 752, Federal Communka- 
Uons CommlBsion, 1919 M St. NW.. 
Wadilngton. D.C. The meeting will be 
open to broadcast industry representa¬ 
tives and Interested members of the pub¬ 
lic. The agenda for the meeting Is as 
follows: 

1. Call to order by tha Chairman. 

3. Approval of the minutes of the Octo¬ 
ber 22.1075 meeting. 

S. Report of the Chanxkel Separation and 
Additional Chaniiel Task Force Chairman. 
X.. B duTreU. v 

4. Report of the Stereo. Percentage Xfodu- 
latlon and SSB Task Force Chai r man. Harold 
Kaasena. 

5. Report of the Directional Antenna. In- 
terferenoe. Coverage and Power Limitation 
Task Force Chairman. Marianna Cobb. 

S. Further dlBouflSlon. 

7. Setting next meeting date and adjourn¬ 
ment. 

DECEMBER 11. 1075 

Meeting of the TV Broadcasting Serv¬ 
ice Working Group will be held at 9:30 
am.-12 Noon, in Room 752, 1919 •Tdf” 
Street NW. 

The Agenda is as follows: 

1. Approval of Agenda. 

3. Approval of Mlnuleaof last meeting. 

3. Report of Task Force Chairmen. 

4. Any further buolnesB. 

5. Adjournment. 

DECEMBER It. IS75 

The next meeting of the Broadcast 
Auxiliary Service Working Group, John 
Serahn (ABC). Chairman, Martin 
Meaney CNBC), Vice-Chairman, and A. 
Jarratt (FCC). Secretary. Is scheduled 
at 1:30-4:30 pjn.. Room 752. 1919 •‘M” 
Street NW. 


The Agenda Is as follows: 

1. Call to order and approval of Minutea 
of October 22nd meeting. 

a Beporta from Task Oroupo: 

1. rru ReguljUlana--g€. Meaney. 

2. Spectrum Requirementa—41. amlth. 

3. Technology—To be announced. 

4. External Propoeala—J. Parker. 

8. Further dlecusalon mclndlng poeeible 
new task groupa. 

4. Setting of next meeting time end ad¬ 
journment. 

UECgM SEB is. 1S7B 

Meeting of the Broadcasting Satellite 
Service Working Group Is scheduled at 
9:30 ERL—12 Noon. Room 752. 1919 •*M'* 
Street NW. 

The agenda Is as follows: 

1. Approval of Agenda. 

2. Approval of Minulea of laat meeting. 

3. Report of Taak Force Chairmen. 

4. Any further business. 

5. Adjournment. 

DECEMBER IS. lt75 

The meeting of the FM Broadcasting 
Service Working Group to assist the FCC 
Broadcast Bureau*s Steering Committee 
in preparation for the 1979 WARC con¬ 
ference is scheduled to be held Friday. 
December 12. 1975 at 1:30-4:30 pjai. In 
Room 752. 1919 Street NW.. Wash¬ 
ington. D.C. 

The Agenda for the meeting will be the 
same as listed for the Broadcasting Sat¬ 
ellite Service Working Group. 

Federal Commuvxcatiokb 
Commission, 

(seal! Vincent J. Mullins. 

Secretary. 

|FR Doc.75 31234 Filed ll-17-76;8:45 am] 


FEDERAL COUNCIL ON THE 
AGING 

NOTICE OF MEETING 

The Federal Council on the Aging was 
estabUshed by the 1973 amendments to 
the Older Americans Act of 1965 (Pub. L. 
93-29) for the purpose of advising the 
President, the Secretary of Health, Edu¬ 
cation and Welfare, the Commtesloncr 
on Aging, and the Congress on matters 
rtiating to the special needs of older 
Americans. 

Notice is hereby given pursuant to 
Pub. L. 92-463 that the Council will meet 
on December 3. 1975 from 9:30 a.m. to 
5 pRL, on December 4, 1975 from 9:00 
a.m. to 5 pjn. and on December 5, 1975 
from 9:00 to 3 p.m., in Room 4563, Dono- 
hoe Building. 400 Sixth Street. S.W., 
Washington, D.C. TTie agenda will con¬ 
sist of: Approval of Benefits Study Rec¬ 
ommendations: Approval of Tax Study 
Recommendations: the Approval of Rec- 
ommendatioiis of Task Force on the Frail 
Elderly: Revision of Charter for Older 
Americans: Approval of Recommenda¬ 
tions Regarding National Policy Con¬ 
cerns for Older Women: Progress Report 
on HEW Aging Research Plan; Proposed 
Hearings for Manpower Needs in the 
Field of Aging; and Approval of PCA 
Annual Report. 


This meeting open for public observa- 
t lon , 

Further information on the Council 
may be obtained from: Cleonice Tavani. 
Executive Director. Federal Council on 
the Afi^ng. Room 4022, Donohoe Building. 
400 Sixth Street. 8.W., Washington, D.C. 
20301, telephone: <202) 245-0441. 

November 11. 1975. 

Cleonice Tavani. 
Executive Director, 
Federal Council on tkc Ayina. 
|FR Doc.75-31117 FUftd ll-17-75;B:45 Bm| 


FEDERAL ELECTION COMMISSION 

(Notloo 1075^1 
ADVISORY OPINION 
Federal Election Campaign Act 
Correction 

In FR Doc. 7S-2607I. appearing at page 
45292, In the Issue for Wednesday. 
October 1. 1975. the following correction 
should be made: On page 45293. in the 
first column. In the paragraph entitled 
'T. Honorariums", a Une was inadvert¬ 
ently omitted This line should be in¬ 
serted between the sixteenth and seven¬ 
teenth lines of the paragraph and should 
read •"limitations of 18 U.8.C. 8 608. The 
Com-”. 


FEDERAL ENERGY 
ADMINISTRATION 

MANDATORY BEVERAGE CONTAINER DE¬ 
POSIT LEGISLATION: ECONOMIC AND 

ENERGY IMPACTS 

Extension of Date for Submission of 
Comments 

The FEA requested comments on a 
study of economic and energy lm|Nlct^ 
of mandatory beverage container de¬ 
posit legislation in a notice published 
October 20. 1975 (40 PH. 8976). The 
period for comment on that study is 
hereby exUmded until November 28, 
1975. All comments with respect to the 
Btu^ which are received by Novem¬ 
ber 26. 1975 will be considered for incor¬ 
poration into the final report. 

Issued in Washington. D.C., Novem¬ 
ber 14.1975. 

David G. Wilson. 

Acting General Coumel 
Federal Energy Administration. 

{FH Doc.75-31102 Filed 11-14-75:12:07 pm 1 

FEDERAL MARITIME COMMISSION 

|FMC-142(») 

SEATRArN INTERNADONAU S>. AM) 
STAR SHIPPING. INC. 

Notice of Agreement Field 

Notice fa hereby given th«t the T-'- 
lowtng agreefnent has been fil ed w ith 
tfae Cammlsslon for approval pareaaiu 
to section 16 of the Shipping Act, 1916. 
as amended <39 Stal. 733. 75 SUt. 763, 
46 u s e. 814). 
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Intiurested X)artle8 may inspect and ob« 
tain a copy of the asreement at the 
Washington of&ce of the Federal Marl* 
time Commission, 1100 L Street, N.W^ 
Room 10126, or may inspect the agree¬ 
ment at the Field Oflicee located at New 
York, N.Y., New Orleans, La., San Juan, 
Puerto Rl^ and San Francisco, Call- 
fomla. Comments on such agreements, 
including requests for hearing, may be 
submitted to the Secretary. Federal 
Maritime Commission, Washington, D.C. 
20573, on or before November 25, 1975. 
Any person desiring a hearing on the 
proposed agreement shall provide a clear 
and concise statement of the matters 
upon which they desire to adduce evi¬ 
dence. An allegation of discrimination or 
unfairness shall be accompanied by a 
statement describing the discrimination 
or unfairness with particularity. If a vio¬ 
lation of the Act or detriment to the 
commeree of the United States is al¬ 
leged, the statement shall set forth with 
. particularity the acts and circumstances 
said to constitute such violation or de¬ 
triment to commerce. 

A copy of any such statement should 
also be forwarded to the party hling the 
agreement (as indicated hereinafter) and 
the statement should Indicate that this 
has been done. 

Notice of Agreement Filed by: 

Neal M. Mayer. Esq.. Coles k Ooertner, 

1000 Connecticut Avenue NW., Wash¬ 
ington, D.C. 20036. 

Agreement No. 10202 is an arrange¬ 
ment between Seatrain International, 
S.A. (Seatrain) and Star Shipping. Inc, 
(Star) whereby Seatrain will (1) time 
charter the vessel STAR TARANOER for 
service in the trade between Japan and 
the Uj 8. Pacific Coast; (2) space charter 
a certain number of container slots on the 
vessels STAR BULFORO and IRISH 
STARDUST serving the trade from 
Japan to the VJB. Pacific Coast; and (3) 
have the option of chartering space on 
the vessels STAR ASTORIA, STAR BUL- 
FORD, STAR BOXPORD and STAR AS¬ 
TORIA on successive eastboimd vosrages 
from Japan and Korea to the US. Paci¬ 
fic Coast. The time chrater shall be for 
a term of 60 to 90 days and each of the 
space charters v/m be for a single voirage 
of the ships in question. 

Seatraln's chartering of Star's vessels 
Is necessary because the M/V PLUTOS, 
one of Seatraln's two vessels serving the 
Pacific trade, blew its engine on Novem¬ 
ber 3.1975. 

By Order of the Federal Maritime 
Commission, 

Dated; November 14. 1975. 

Prakczs C. Huinkt, 
Secretcfy, 

(PR DOC.7S-31230 Plied 11-17 -75:8:45 amj 

FEDERAL POWER COMMISSION 

(Docket Ko. €871-1052] 

A. a PHILLIPS 
Redesignalion of Estate 

Novnoca 7, 1975. 

By letter dated June 12.1975, and filed 
June 15. 1975. the EsUte of A. O. PhU- 


lips advised the Commission that A. O. 
Phillips died September, 1972, and the 
Estate has operated his propex^es since 
that time. 

Notice is hereby given that the name 
in the above-docketed matter is redes¬ 
ignated from A. O. Phillips to Estate of 
A. O. Phillips. 

Kenneth F. Plumb. 

Secretary. 

(PR Doc.75>31047 Piled 11-17-75:8:45 am] 


i Docket Nos. ER7S-137. SR7S-12a. R-7776) 
APPALACHIAN POWER CO. 

Order Granting Intervention 

Novembeb 11, 1975. 

On September 18. 1975, Appalachian 
Power Company (Apeo) tendered for 
.filing supplements to its FPC Rate Sched¬ 
ule No. 30 for the City of Salem, Virginia 
in Docket No. ER76-137, which wotdd 
place Salem imder Apeo's Tariff WS and 
replace the fuel adjustment clause of 
Tariff WS. 

Notice of Apeo's filing for Salem was 
issued September 26, 1975 with com¬ 
ments. protests and petitions to inter¬ 
vene due on or before October 8, 1975. 
On October 8. 1975, the City of Salem 
filed a petition to intervene In Docket No. 
ER76X137, 

The Commission finds: 

Participation by Salem in these pro¬ 
ceedings may be in the public Interest 
and good cause exists for permitting 
such intervention. 

The Commission orders: 

(A) The above-mentioned petitioner is 
hereby permitted to intervene in this 
proceeding, subject to the Rules and 
Regulations of the Commission, Pro- 
vided, however, that the participation 
of such Intervcnor shall be limited to 
matters affectiug the rights and inter¬ 
ests specifically set forth in Its petition 
to intervene; and Provided, further, that 
the admission of such intervenor shall 
not be construed as recognition that It 
might be aggrieved because of any order 
or orders issued by the Commission in 
this proceeding. 

<B) The Secretary shall cause prompt 
publication of this order in the Fcoeial 
Recistek. 

By the Commission. 

(seal! KEKNCTI! F. PLtTMB, 

Secretary. 

|FR Doc.75-31062 Filed 11-17-75:8:45 am) 


(Project No. 6181 
ALABAMA POWER CO. 

Notice of Issuance of Annual License 
November 6,1975. 

On September 8,1972. Alabama Power 
Company, licensee for Jordan Dam Proj¬ 
ect No. 618. located in Elmore. Chilton, 
and Coosa Coimtles, near the Cities of 
Wetiunpka and Elmore. Alabama, filed 
an application for a new license under 
the Federal Power /cf and Commission 
regulations thereunder. 

The license for Project No. 618 was 
Issued effective November 7, 1925. for a 
period ending November 6.1975. In order 
to authorize continued operation of the 


Jordan Dam Project pending completion 
of Commission action on Licensee's ap¬ 
plication, it is am>ropriate axid in the 
public interest to issue an annual license 
to A laba m a Power Company for con¬ 
tinued operation and maintenance of 
Project No. 618. 

Take notice that an annual license is 
Issued to Alabama Power Company (Li¬ 
censee) for the period November 7, 1975, 
to November 6, 1976, or until Federal 
takeover, or the Isstiance of a new license 
for the project, whichever comes first, 
for the continued operation and main¬ 
tenance of Project No. 618. subject to 
the terms and conditions of its present 
license. 

Kenneth F. Plumb, 
Secretary. 

|FR Doc.75-ai038 PUed 11-17-75:8:45 am) 


(Docket No. RP75-80) 

ALABAMA-TENNESSEE NATURAL GAS CO. 

Notice of Further Extension of Procedural 
Oates 

November 7,1975. 

On November 5,1975, Tennessee Valley 
Municipal Obs Association filed a motion 
to extend the procedural dates fixed by 
order Issued April 24. 1975, as most re¬ 
cently modified by notice issued August 
25, 1975. In the above-designated pro¬ 
ceeding. 

Upon consideration, notice Is hereby 
given that the procedural dates in the 
above proceeding are modified as fol- 
k>a’s: 

8er?lc€ of XnterveDor Tettlmony. Januair 10, 
1076. 

Service of OotnpaiiT Rebuttal, February 0, 
1976. 

Hearing. February 24, 1076 (10:00 ajn. KST), 

Kenneth P. Plumb. 

Secretary. 

|PR Doc.75-ai024 FUod ll-ll-75:8;45 ami 


(Docket No. RP76-8S] 
ALGONQUIN GAS TRANSMISSION CO. 
Notice of Extension of Procedural Dates 
November 10. 1075. 
On October 31. 1975, Algonquin Oas 
Transmission Company filed a motion 
to extend the procedural dates fixed by 
order issued May 19, 1975, In the above- 
designated proceeding. 

Upon consideration, notice is hereby 
given that the procedural dates in the 
above proceeding are modified as follows: 

Service of Company Rebuttal, November 2a 
1975. 

Hearing, January 13, 1976 (10:00 a m. ea t ). 

Kenneth F. Plumb, 
Secretary. 

(FR Doc.75-31054 FUed 11-17-75:8 45 am) 


IDocket Ka RP75-88) 

ALGONQUIN GAS TRANSMISSION CO. 

Order Granting Motion for Summary Dis¬ 
position, Rtquirirw Refunds and Sub¬ 
mission of RevisedTariff Sheet 

November 10, 1975. 
On October 7. 1975, Bay State Oaa 
Company, et oi., (Bay State), an Inter- 
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venor In the Instant proceeding, filed a 
motion Tor partial summary disposition 
oT Uic tacreojwd rates proposed herein hy 
Algonquin Oas Transmission Co m p any 
<Algonquin!, On October 20. 1P75, Al¬ 
gonquin requested an additional weels to 
reply to Bay State’s motion. This reqxjest 
a^as granted by notice issued October 23, 
1975. and Algonquin filed its reply to the 
moUoD on Octeber 29. 1975. We shall 
grant Bay State’s motion, order refunds 
of any excess amounts cofiected. and 
order Algonquin to file a revised tariff 
sheet reflecting the relief herein granted. 

The Increased rates proposed herein 
were filed by Algonquin on April 8. 1976. 
By order Issued May 19, 1975, we, infer 
Gila, accepted Algonquin's proposed rate 
increase tor filing and suspended its ef¬ 
fectiveness for five months, or until Octo¬ 
ber 23, 1975, when Uie rates were per¬ 
mitted to become effective, subject to 
ref\md. By Icftter order issued Novem¬ 
ber 3. 1975, we advised Algonqitin that 
these rates would be permitted to became 
effective October 23. 1975, subject to re¬ 
fund and subject to action on Bay State’s 
motion. 

Bay State moves that the demand 
charge contained in Algonquin’s Rate 
Schedule 8NO-1 be based on the fidl 
capacity of the SNO plant of 1184100 
MMBtu per day instead of the 107,395 
MMBtu per day used by Algonquin in 
support of its proposed demand charge. 
As support for the relief sought. Bay 
State dies the foUowing language from 
the Initial Deciaion adopted In AJgcnouin 
SNG, Inc,, El Al„ Opinion No. 637, 48 
PPC 1216 (1972): 

(6) (Iv) notwlihstandlng the provisions of 
any rate schedule or appllcahle servloe 
agreement, said applicant shall not, without 
prior Commission approval, file any rate 
schedule providing for atty Increase In rates 
based In any part, directly or indlrccUy, upon 
any fixed unit costs calculated upon the 
basis of a total volume of production of 
synthetic gas by the aforesaid reforming 
plants during any period from October 16 
through AprU 16 In any year, lets than the 
equivalent of 151 days* production at the 
rate of 120,000 Mcf /d ... 48 FPC at 1252. 

The demand charge proposed by Algon¬ 
quin is based on 10,805 MMBtu per day 
less than full capacity of the SNO plant. 

Algonquin In respcin3e argues that 
summary disposition Is improper as in¬ 
consistent with Opinion No. 637. wotiid 
improperly prejud^ an issue before tlie 
Presiding Administrative Law Judge in 
Docket No. RP74-92 (Algonquin's prior 
rate case). and that deciaion on this is¬ 
sue should be based on a complete rec¬ 
ord. Specifically, Algonquin argues that 
it Is entitled to a hearing on this matter 
under Section 4 of the Natural Oas Act 
and Opinion No. 637. Algonquin quotes 
the following language from our 
Opinion: 

The oondltlon we Impose Is limited to the 
tnliUU rates uador which Algonquin Oas wUl 
operate when this project Is completed and 
placed in aorvloe. We do not prejudloe Che 
right of Algonquin Oss to demonstrate^ 
through a 4(e) fUlng. that rate tnerreasee are 
necessitated by an increase In Che ooet of 
purchased 6NO. Any euch 7Ung will be 
judged on lU own merito, goremed by tradl- 
Uonal 4(e) standards, that U whether the 
increase Is coat-based, and whettmr the coat 


tnereaiw has been reasonably and x>nt- 
dentiy tnourred. U FPC at 1224 

From this. Algonquin argues that it has 
filed its rate increase under Section 4 of 
the Act and Is entitled to demonstrate 
the justness and reasonableness oT Its 
rates In a hearing under section 4(e). 

The language quoted by Algonquin fol¬ 
lows and refers to the condition we im¬ 
posed in addition to the conditions in the 
Judge’s Initial Decision, that: 

|0)ur approval of Algonquin Oaa* request 
for attihorbBAtSon to transfMirt and asU 8KO 
Is conditioned upon Algonquin Oas selUng 
SNO At an initial maximum rate of 
•laO/Mcf.... 

Nothing in the condition or our descrip¬ 
tion of It detracts from the requirement 
of prior Comml-tsion approval of an in¬ 
crease in rates based on less than the 
full daily production of the SNO plant. 

Algonquin argues that the merits of 
this Issue were tried in Docket No. RP74- 
92. now being briefed to the Presiding 
Administrative Law Judge. We note, 
hqwvcr, that the rates Algonquin filed 
in that proceeding were based on the full 
capacity of the SNO plant. Our grant of 
Bay State's motion does not prejudge any 
issue. It merely requires Algonquin to 
conform to the condition imposed earlier 
by Opinion No. 637. We shall decide the 
merits of any of the Issues raised or to be 
raised. Including a request by Algonquin 
for appro\*a1 of a ^onge in the basis of 
its rates, when such questions arc before 
us. 

Algonquin also quotes testimony sub¬ 
mitted by Bay State in the instant pro¬ 
ceeding. again arguing that the pro¬ 
posals should be tested at hearing and on 
brief In the Instant proceeding. This 
argument similarly falls to reach the re¬ 
quirement of prior Commission approval, 
Algonquin’s final argument, based on our 
affirmance of the Initial Decision In 
Docket No. RP71-131, et aZ„ again does 
not reach this requirement. 

For these reasons, wc shall grant Bay 
State's Motion for Summary Disposition. 
We shall also reqxUrc Algonquin to file a 
revised tariff sheet reflecting a demand 
charge under Rate Schedule SNO-1 
based on the full capacity of the 8NQ 
plant within 30 days of the Issuance of 
this order. We shall also r<?qulrc Algon¬ 
quin to refund, with interest a 9% per 
annum, any amounts collected in excess 
of this revised rate within thirty days of 
the filing of the revised tariff sheet 

The Commission ithds: 

Good cause exists to grant Bay State’s 
Motion for Summary Disposition and to 
order the filing of a Revised Tariff Sheet 
and to order refunds of any amounts 
collected In cxocbs of such tariff revised 
tariff sheet. 

The CommUigion orders: 

(A) Bay State’s Motion for Summary 
Dlspoaition is hereby granted. 

(B) Within 30 days of the issuance of 
UUs order^ Algonquin shall file a revised 
tariff sheet reflecting a demand charge 
under Rate Schedule 8NO-1 baaed of the 
full capacity of the SNG plant of 118.200 
MMBtu per day. 

<C) WUliin 30 days of the filing of 
such revised tariff sheet. Algonquin ahall 


make refunds, with interest at 9% per 
annum, to its customers of any amounts 
collected in excess of the revised rate 
herein ordered, 

(D) The Secretary shall cause p r om pt 
publication of this order to be made In 
the Fcdcsal Rxctstxi. 

By the Oommiaskm. 

fsxALl KrvfrxTH P. Plumb, 

Secretary, 

|PR Doc 75^1037 Fllod ll-17-76;6:48 am) 


tDoclccl No. E-83021 
BANGOR HYDRO ELECTRIC CO. 

Notice of Certification of Proposed 
Settlement 

Novcmbcb 10,1975, 

Take notice tiiat on October 23, 1975. 
the Presiding Administrative Law Judge 
certified to the Commission a propoeec! 
settiement in the above-entitled proceed* 
ing. The settlement agreement, if ap* 
proved, would resolve the rate for the 
wheeling service which Bangor Hydro* 
Electric Company provides to Eastern 
Maine Electric Cooperative 

Any person wishing to do so may file 
comments concerning the proposed set* 
tiement agreement All such comments 
should be submitted in writing to the 
Federal Power Commission, 825 North 
Capitol Street N,E., Washington. D.C. 
20426, on or before November 25, 1975. 
The Commission will consider all com¬ 
ments In determining the proper action 
to be taken, 

Keifitmt P. PLinsB, 
Secretary. 

[FR Doc.75 31055 Pllod 11-17-75:8:45 sxal 


IDocIcot Ko. C-a087| 

BOSTON EDISON CO. 

Order Approving Settlement Agreement 
Novzkbxk 6.1975. 

On Soptember 23, 1974, the Boston 
Edison Company (Edison) tendered for 
filing a proposed subtransmission rate 
scliedule' tor wheeling service it would 
provide for the New England Power Com¬ 
pany (NEPCO) over Edison's li/24 Kv 
facilities to ser\*e approximately half of 
the load requirement of NEPCO’s iso¬ 
lated Quincy-WcjTnouth service area 
Edison proposed to wheel power gener¬ 
ated by NHTPCO under the filed rate 
schedule, this acrxlcc replacing the firm 
requirements sen’ice being rendered by 
Edison to the area.* The proposed rale 
schedule provides for a monthly charge 
of approximately 192.766 (3124 per Kw 
per month). 

Prior to 1972 the total requirements 
of NEPOO’s Qulncy-Weymouth service 


AOMlgxuited wi Boston Bdison Oampsny. 
Supplexnsnt No. 3 to Hate Schedule FPC No 
45 (Subtranemtialon Service). 

other haU of NBJPCO*e load In ttw? 
area la presently oerved at 115 Kv under a 
transmission Wheeling agreement between 
the parties, which Is currently under InvwU- 
gatloo In Docket No. B-8187, ct at. (brlels 
iiAve recently been iiubmltted by the partlcj* 
to the Prcaldliw Ad minis trative Law Judge) 
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area ^ttc atipplied by Edison under its 
wholesale for resale rates. In November 
of 1972 NEPCO converted approximately 
half of the Quincy-WejTmnith load from 
Edbon uenerathm to its own generation, 
relying on Edison to provide the wheel¬ 
ing aervice via its transmission system. 
The remainder of the Quincy-Weymouth 
load was converted in November. 1974. 
requhlRg Edison to provide not only 
transmission service but also subtram- 
mlssion service on Edison’s existing 14 
and 34 Kv sUbtransmisslon facilities 
connecting Edison's high voltage trans* 
mission system with the lower voltage 
portion of the Qulncy-Wcymouth load, 
the rate for which is the subject of this 
docket. 

Althotigh Edison filed the subtrans¬ 
mission rate as an initial rate schedule, 
in our order issued October 51. 1974 we 
treated it as a change in rate pursuant 
to Section 205 of the Commission’s Rules 
and Regulations, and suspended the rate 
for one day to become effective Novem¬ 
ber 2.1974. The matter was set for hir¬ 
ing and consolidated with the procccd- 
izur on Edison's Bate general whole¬ 
sale increase. Docket No. £<-8855. 

Edison filed application for relieaiing 
of our order treating the subject filing 
as a change In rate on two separate oc¬ 
casions. November 29, 1974 and Janu¬ 
ary 6. 1975. BoUi applications were 
denied by orders issued December 27. 
1974 and February 5. 1975. respectively. 
Edison thereupon submitted an appeal 
of this issue, on March 26. 1975. to the 
United States Court of Appeals for the 
District of Columbia Circuit. No. 75-1907. 

On ApHl 8. 1975, Edison and NEPCO 
jointly submitted the proposed settle¬ 
ment agreement. The agreement pro¬ 
vides that the suhtransmission rate 
should be allowed to continue in effect 
as filed, 80 as to discharge Edison from 
any refund obligation to NEPCO upon 
termination of Docket No. E-9037. Fur¬ 
thermore. the joint motttm for approval 
of the settlement agreement notes that 
"upon approval of the settlement Edison 
proposes to withdraw its petition to re¬ 
view U)e Commission's orders” inasmuch 
as ”tbc question of whether the firm 
power sublransmis&ion rate filing was 
an initial rate filing or rate diange filing 
becomes immaterial axkl is mooted (ex¬ 
cept for the one-day suspension, as to 
w^hich the amount Is incanaequential).** 
As support for the propoaed setUement. 
the prepared testimony and exhibits of 
Edison. NEPCO. and the Staff pertain¬ 
ing to the subtransmiKion rate were 
tendered as an appendix to the joint 
motion. 

Notice of the proposed setUement 
agreement was Issued April 25. 1975, 
with comments, protests, or petitions to 
Intervene due on or before May 13.1976. 
On August 8. 1975. the Staff filed oom- 
mentg in attprKUt of the agreemcsit, 
"inasaiudi aa StalTs roat-revenue anal¬ 
ly indicates that Edison's proposed 


rates are justified from a cost of service 
standpoint”, 

A to the pmpftfiAd 

agreement was a letcr to Staff Coimsel 
from Counsel for the Towns of Concord. 
Norwood, and Wellesliey, Massachusetts 
fTowns)* which indicated opposition to 
the proposed setUement because there 
was a posdbility that the proposed set¬ 
tlement might have an impact upon 
Towns in some fashion. Inasmuch as no 
formal comments were submitted by 
Towns in response to the April 25. 1975 
notice and there being some question as 
to Towns’ position, the Commission by 
order issued September 2, 1976. provided 
Towns with a further opportunity to file 
comments on or before September 1$. 
1975. so as to ascertain whether Towns 
bad any serious objections to the pro¬ 
posed settlement. No comments were 
received. 

Our review of the proposed EetUement 
agreement, and the comments filed pur¬ 
suant thereto. Indicates that n is a rea¬ 
sonable and appropriate resolution of the 
issues in this proceeding In the public in¬ 
terest and that, accordingly. It shoiild be 
adopted as hereinafter ordered.* 

The Commission finds: 

The proposed setUement of thl-> pro¬ 
ceeding as filed by Edison and NEPCO 


* Towns ore intervcnor-customeni under 
Edison's Rate S>5. such rate being the sub¬ 
ject of Docket Ho. K-88» Docket Has. B- 
8856 snd B-OOSt were consolldoted by order 
knued October SI. 1074. 

•We recognise and adopt StalTs csost of 
servive and capitalization structure (shown 
at Appendices A and fi attached hereto) as 
the supportive data upon which this pro¬ 
posed sgreement Is preheated. As prerloiuUy 
noted, this Informatkm was Inchided tn the 
subject motion for approval thereof. 


With the Commission on April 8, 1975. Is 
raasanable and proper and In the public 
interest in carrying mit tlie provisions of 
the Federal Power Act and should be ap¬ 
proved. as hereinafter ordered and 
conditioned. 

The Commission orders: 

(A) The p ropose d settlement filed by 
Edison and NEPCO on April 8. 1975. is 
Inoorporated herein by reference and 
made a part hereof and is approved and 
adopted to be effective as of November 2. 

1974. 

<Bi Edlson’8 refund obligation to 
NEPCO with regard to the subtransmis¬ 
sion rate filed in this docket Is hereby 
terminated. 

(C) Pursuant to the settlement agree¬ 
ment. Edison is hereby directed to wltii- 
diaw within 10 days of the issiiance of 
this order, its petition filed on March 26. 

1975. in the United States Court of Ap¬ 
peals for the District of Columbia Clr- 
CuH. No. 7S-1307. 

' <D) Thb docket is hereby terminated 
upon issuance of this order. 

f£) This order is without prejudice to 
any findings or orders which have been 
made or which may hereafter be made by 
the Commission, and is without prejudioe 
to any claims or contentions which may 
be made by the Commission, its staff. 
Edison or by any other party or person 
affected by this order in any proceeding 
now pending or hereinafter instituted by 
or against Gdiaon or any other person or 
party. 

(F) Tho Secretary shall cause prompt 
publication of this order to be 'made in 
the Fbocrai. Rkcistbk. 

By the Commission. 

(sBALl KgKHrra F. PLirm. 

Secndssnf, 
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(Docket No. C175-^1J 
BRIGHT & SCHIFF 

Order To Show Cause, Setting Matter for 
Hearing and Prescribing Procedures 

NovncBBR 10. 1075. 

On April 9. 1975. Bright Schlff (Ap¬ 
plicant) ftlcd in Docket No, CI75-501 an 
application pursuant to Section 7<b) of 
the Natural Oas Act for authorization 
to abandon the sale of natural gas in in¬ 
terstate commerce to South Texas Nat- 
lu^ GHis Gathering Company <So-Tcx) 
from the Resmolds No. 1 Well. Whltted 
Field, Hidalgo County. Texas (RJR, Dis¬ 
trict No. 4. OuU Coast Area), under a 
contract dated November 1. 195S. The 
sale to So-Tex was authorized in Docket 
No. 0-18608, at a rate of 15.5 cents per 
Mcf. So-Tex resells the gas to Trans¬ 
continental Gas Pipe Line Corporation 
iTransco) pursuant to a contract dated 
February 17,1959.' Applicant has received 
a small producer certificate in Docket 
No. CS71-70. 

Applicant proposes to abandon the 
Whltted Field sale in view of the fact 
that the reservoir pressure has allegedly 
declined to the extent that Applicant be¬ 
lieves it is no longer economically feasi¬ 
ble to continue production. By agreement 
dated March 5, 1975, So-Tex has agreed 
to cancel and terminate the 1958 con¬ 
tract sl]^ production has ceased from 
the only producing gas well on the acre¬ 
age and leases covered by the contract. 
The Reynolds well has been shut In since 
March of 1975. By letter dated July 30. 
1975, in reply to a Staff inquiry of 
June 20. 1975. Applicant estimated total 
remaining reserves of 60,000 Mcf and a 
productive Ufe of one to two years with 
an average dally flow of 90 Mcf at 50 
psi If siifficient compression were in¬ 
stalled in the Reynolds well. Applicant 
further alleges that to produce the re¬ 
maining reserves imder the 1958 contract 
with So-Tex would require tlic installa¬ 
tion of two stages of compression at an 
estimated cost of 120.000 per stage, plus 
fuel and oUier operating costs. Applicant 
also concluded that it would not be feasi¬ 
ble to request special relief under Section 
2.76 <18 CFR 2.76) of the Conimis5ion* *s 


^ThlB contract U on file lu 8o-Trx't Om 
R ato Schedule No. 2 which was authorised In 
Docket No. 018907. 


Statement of Policy and Interpretation * 
or to risk the necessary capital required 
to continue sales to So-Tex. 

Additionally, by letter dated Septem¬ 
ber 17, 1975, to its legal representative 
(a copy of whi<di was furnished to the 
Secretary on September 24.1975), Appli¬ 
cant has disclosed that If there is any 
further delay the matter will become 
moot since Applicant will lose its lease 
and rights to produce the remaining re¬ 
serves. Applicant has submitted a copy 
of its lease agreement dated June 29. 
1957, evidencing the right of lessor to 
terminate the lease. Applicant indicates 
that the remaining fiO.OOO Mcf of reserves 
could be sold at low pressures and vol¬ 
umes to owners of irri^tion wells in the 
local citrus farming community or to 
others, and that it will attempt to mar¬ 
ket the remaining gas should the Com¬ 
mission approve Its abandonment appli¬ 
cation. 

From the foregoing is clearly appears 
to this Commission that quantities of gas 
which have been dedicated to the inter¬ 
state market have been removed without 
Commission approval purstiani to Sec¬ 
tion 7<b) of the Natural Gas Act. It Is 
well established that there can be no 
withdrawal of gas once dedicated to the 
Interstate market from continued Inter¬ 
state movement without approval of the 
Commission imdcr section 7(b) *• There¬ 
fore. the sale proposed to be abandoned 
by Applicant may only be lawfully ter¬ 
minate after such Commission ap¬ 
proval. Furthermore, this Commission 
finds it necessary to join 6o-Tex as a 
respondent in the Instant proceeding in 
view of the fact that it is an Integral link 
In the interstate sale of the subject gas 
to Transco, and has not filed an opposi¬ 
tion to Applicants unauthorized shut¬ 
ting In of the Reynolds WeD. So-Tex as 
a ^'natural gas company'* also has a duty 
under Section 7<b) of the Natural Gas 
Act to continue "service" including the 
transportation an^ resale of that gas in 
Interstate commerce.' 


‘Policy with Rospeot to Rates Where Re¬ 
duced Pressures, Need for RecondltioDlng. 
Deeper Drilling, or Other Factors Make Fur¬ 
ther Production Uneconomical at Existing 
Prices. 

• AtUtntie Refining Co. v. P£.CJi,Y, 360 UJB. 
378, 389 (1954): Sunrap Mid Continental Oil 
Co. V. FPC. 364 U8 136.1S6 (1960). 

•United CBis Pipeline Companp v. FB.O,, 
385U.&83. 89 (1966). 


Therefore, this order will direct that 
a hearing be convened to ascertain facts 
and circumstances underlying the juris¬ 
dictional operations of Applicant and So- 
Tex pursuant to the Natural Gas Act. 
15 U.S.C. 717, et seq.. with regard to all 
dedications of natural gas to Applicant 
and to the interstate market by Applicant 
to So-Tex as hereinbefore mentioned. In 
view of the foregoing we are directing 
Applicant and So-Tex in this proceeding 
to show cause why either or both of them 
should not be found in violation of Sec¬ 
tion 7(b) of the Natural Gas Act and the 
Commission's regulations thereunder for 
not having secured the requisite author¬ 
ization before abandoning jurisdictional 
sales of natural gas. 

In order to develop a complete record 
in this proceeding, such proceeding 
should develop, and the parties shall be 
required to submit evidence and testi¬ 
mony concerning but not limited to: 

1. The ariglual 1968 gas purchxae contract 
between Applicant and So-Tex ae well as 
8o-Tex1i 1969 sales contract with Transco. 

а. A detaUed evidentiary presentation re¬ 
garding what addlUooml costs and/or pficcf 
would be required to maintain the produc¬ 
tion of the remaining producible reserves to 
the interstate market with full documents- 
Uon as to the unit price at which such under¬ 
taking would be feasible. 

3. A detailed anal 3 rsl 8 and presentation of 
remaining reaenres In the subject well In¬ 
cluding a complete explanation of all tests 
conducted, and technical data relied upon 
to arrive at the estimated reserves. 

4. Why Applicant has not sought to avail 
itself of the relief available under 8ectk>n 
3.7S of the Commission's Oeneral PoUcy and 
Interpretations In order to obtain a rate 
above the existing applicable area rate In 
order to extract the subject low pressure 
gas. 

б. A presentation by Applicant of the type 
of customers (based upon an end use anal¬ 
ysts) and prices for sale by Applicant in the 
Intrastate market should the abandonment 
application be granted. 

6. The monthly rate of production for the 
previous three years from the subject well 

The Commission finds: (1) It may be 
that Bright St Schlff and 8o-Tex are in 
vlolatlan of the Natural Gas Act and the 
Commission's Regulations thereunder. 

(2) It is necessary and proper in 
carrying out the provisions of the Nat¬ 
ural Gas Act that a full evidentiary hear¬ 
ing be held on the matters involved and 
issues presented in this proceeding as 
hereinbefore described. 

(3) Blight 8i Schlff are hereby ordered 
Pendente Lite to refrain from engaging 
in the sale of natural gas produced from 
the subject well with any party other 
than 8o-Tcx. and shall take no action 
to terminate the subject leases as a 
matter of law, and take all steps neces¬ 
sary to restore service to So-Tcx from 
the subject well. 

(4) Participation by So-Tex is in the 
public Interest 

The Commission orders: (A) Bright It 
Schlff and 8o-Tex shall show cause, if 
any. at a hearing directed in Paragraph 
(D) below why they or each of them 
should not be held In violation of Section 
7<b) of the Natural Gas Act and the 
Crommission's Regulations thereunder for 
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pot having obtained authorization before 
abandoning juriadlctional sales, service, 
and related facilities as hereinbefore de¬ 
scribed. 

<B> 6 o-Tc3c Is hereby JohKtd as a party 
to this proceeding azui shall be prepared 
to explain at the farmol hearing ordered 
herein among other things to what ex¬ 
tent it acquiesced In the abandonment 
of the Applicant's sale to it 

<C) Pending the hearing set forth In 
Paragraph <D> below, and a decision in 
this proceeding. Applicant sludl refrain 
fxxim engaging In the sale nf natural gas 
produced from the above described well 
with any other party, other than So-Tex. 
shall take no action to terminate the sub¬ 
ject leases as a matter of contract law, 
and shall immediately take all stepe nec¬ 
essary to reinstate eervice under the cer¬ 
tificate issued in Docket Ko. C871-70. 

(D) Pursuant to the authority of the 
Natural Oas Act. particularly Sections 
7, 14, 15, 16, 20 and 21 and the Regula¬ 
tions under the Natural Oas Act 118 CFR 
Chapter 13, a pubhc hearing ooncemlng 
the matters involved and the Issues pre¬ 
sented In these proceedings as herein¬ 
before set forth will be held In a hearing 
room of the Federal Power Commifision, 
825 North Capitol Street, N.E., Washing¬ 
ton, D.C. 20426 commencing at 10:00 
a.m., iEST) December 2.1075. Applicant 
and So-Tex shall file wHh the Secrctarj* * 
of the Commission and serve on all par¬ 
ties including the Commissioii staff, tes¬ 
timony and exhibits addressing the spe¬ 
cific issues as set forth in this order as 
well as any other losUnxony axKl exhibits 
which comprise ihclr cases In chief on or 
before November 17. 1975. 

(E) An Administrative Law Judge to be 
designated by the Chief Administrative 
Law Judge—[see Delegation of Author¬ 
ity 18 CFR 3.5(d) 1—shall preside at the 
hearing in this proceeding and shall pre¬ 
scribe all relevant procedural matters not 
herein provided. 

By the Commission. 

(seal! Kzxxzni P. Plumb, 

Secretary. 

iPB Doc.75-3103a Filed 11-17>75;8:45 sm] 


[Docket No. RP76 131 
CITIES SERVICE GAS CO. 

Order Granting Interventions 

Novembeii 11. 1975. 

On October 22. 1975, the Commission 
issued an order which, inter alia, insti¬ 
tuted a hearing and established proce¬ 
dures In the above-captioned proceed¬ 
ings. Comments and petitions to inter¬ 
vene were due by October 10, 1975, ptur- 
suant to notice issued September 29.1975. 

A timely protest and petition to inter¬ 
vene w^as filed by Midwest Oas Users As¬ 
sociation. Untimely petitiozu to intervene 
were filed by the Gas Service Company 
of Kansas City, Missouri. Peoples Natural 
Oas DivLdon of Northern National Oas 
Company, and Kan.sas Municipal Utm- 
Ues, Inc. together with thirty-two Kxmsas 


NOTICES 

citieB.'* In addition, a notice of interven- 
Uon was filed by the State Corporation 
Commission of State of Kansas. 

We note that In the order Issued Octo¬ 
ber 22, 1975. we Inadvertently failed to 
specifically grant the timely petitions to 
intervene menUoned therein.* 

Having review'ed the above peUUons to 
intervene as well as those listed In the 
original order, we believe that an the pe¬ 
titioners have sufflclent interest In the 
procoedings to warrant interventions. 

The Commission finds: It is desirable 
and in the public interest to allow the 
above-named petitioners to intervehc. 
The Commission orders: (A) The above- 
named petitioners are hereby permitted 
to intervene in those proceedings subject 
to the rules and regulations of the Com- 
missioa: Frovided, however, that partici¬ 
pation of such Intervenors shall be lim¬ 
ited U) matters affecting asserted rights 
and interests as specifically set forth in 
the petitions to intervene; and Provided. 
iurVier, that the admission of such In- 
ten^enors shall not be construed as recog¬ 
nition by the Commission that they 
might be aggrieved because of any order 
or orders of the Commission entered in 
this proceeding. 

(B) The Interventions granted herein 
shall not be the basis for delaying or de¬ 
ferring any procedural schedules hereto¬ 
fore established for the orderly and ex- 
p^ltious disposition of this proceeding. 

(C) The Secretary shall cause prompt 
publication of this order in the Fsoeeal 
Hxqisier. 

By the Commission. 

I.seal! Kenweth P. Plumb, 

Secretary. 

IFB Co&7: 31083 FlMd it~i7>75;8:4A amj 


IDDckiM No. RP7S-27J 
CITIES SERVICE GAS CO. 

Notice of Further Extension of Procedural 
Dates 

Novembck 7, 1975. 

On October 28.1975. Staff Counsel filed 
a motion to extend the procedural dales 
fixed by order issued November 22. 1974, 
as most rccentb' modified by notice is¬ 
sued May 8, 1975. in the above-desig¬ 
nated proceeding. 

Upon consideration, notice is hereby 
given that the procedural dates in the 
above proceeding are modified as follows: 

fiervice of Staff Tofttimony. Komnber 18. 
1975. 


* Cities of AbbyvlUe. Aliamong, Argoalo, 
Auburn. Burllngmme. Ceaeoday, Ctianute, 
Danvtne. SOlngliaaL. Eskridge. Oumett, 
Homnton. Howard. Humboldt. Iota. Kecbl, 
UmcMter. Lebo, McLouth. Keodesba. Neosho 
Rspids. Norwrloh, OUvet. Osage City. Psrt^ 
rld^. Flems, Rresdlog, Sharon. Stafk. Bylrls. 
Uniontown and Viola. tCannas. 

*Tba City of Springfield. Miaaouti and 
and Board of UtUitlea of Springfield. Mla- 
aourl; City Group Gas Defense fiasoolailon; 
and Union Oas 83 ntajn. Inc. 
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Service of Intervenor Testimony, Decem¬ 
bers. 1878. 

Service of Company Rebuttal. January 19, 
1978. 

Hnartng. January 28.1976 (10:00 asn, EST) • 
By direction of the Commission. 

Keknetm F. Plumb, 
Saoretary. 

|FR Doc.75-31046 Filed 11-17-75:8:45 am| 


[Doacot No. RF74-4] 

CITIES SERVICE GAS CO. 

Orc^ Appitivins Settlement with Reserved 
Issues with Conditions 

NOVEMBXB 6,1975. 

On May 30. 1975, Cities Service Gas 
Company (Cities) filed a stipulation and 
agreement concurred In by all parties. 
Including staff, which would settle all is¬ 
sues outstanding In this docket with the 
exception of three Issues specifically re¬ 
served for hearing and decision. On June 
9,1975. the presiding Administcatice Law 
Judge certified to the Commission the 
entire record exclusive of supplemental 
evidence relating to reserved issues.' 

On July 23. 1973. Cities filed in this 
docket revised tariff sheets refiecUng a 
proposed increase in Jurisdictional reve¬ 
nues of 820,990.103. Including a change 
In the base cost of purchased gas in 
Cities' PG.\ clause, together with certain 
oUier tariff clianges. The Commission's 
order of August 22. 1973 accepted the 
revised sheets for filing (with certain 
modifications) and .suspended the effec¬ 
tiveness thereof until January 23, 1974. 

On April 23.1974, a prehearing confer¬ 
ence was held at which Cities' direct evi¬ 
dence and the Staff's evidence were 
placed on the record and settlement dis¬ 
cussions were initiated. Due to the failure 
of the parties to resolve any of the Issues 
through these discussions, revised Staff 
evidence, evidence of the intcri'ezxirs and 
the Company's rebuttal evidence were 
served. Thereafter, Cities. Inlcrt'cnors 
again imdertook to seek a basis for set¬ 
tlement through conferences held on Au¬ 
gust 22. and 23. and September 9. 1974. 
These conferences resulted In the agree¬ 
ment reflected In a previous Stipulation 
and Agreement dated September 10.1974. 
By order issued Januaxy* 23. 1975. we re¬ 
jected that Stipulation and Agreement 
stating (tnifneo, p. 2): 

• we are remanding tbe settlement 
agreement for full conilderatlon In an evl- 
denUary hearing of the Isvuee related to ooet 
clafelficauon. eoei allocation and cate daaign. 

**We do not object to tbe aetllement ooet of 
service. Staff objected to the rate of retum 
included In the iettlement. However, we are 
aatlsQed that both the overall return and the 
retum on equity are reasonable. • • •- 

Pursuant to our order of November 22, 
1974, In Docket No. RP75-27. Cities* most 
recent general rate increase filing of Oc- 


< By agreonMuit of the partlea hearing on 
the reeenred lieuea U to go forward In acoord- 
anoe with the prooedttral achodule preaenUy 
eatahUahed In ihia docket. 
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tober 33, 1974, as revised, became effec¬ 
tive subject to refuxKl on April 23, 1975. 
Thus, the rates in the Instant proceed¬ 
ing In Docket No. RP74-^ were collected 
lor a locked-ln period from January 23, 

1974. through April 23,1975. 

In further conferences among the par¬ 
ties. including Commission Staff, on 
April 8-0 and 29-30, 1975, and May 20, 

1975. the parties reached tlie agreement 
reflected in the Stipulation now before 
us for the settlement with certain re¬ 
served issues, for the locked-ln period tn 
Docket No. RP74-4. 

The Stipulation reflects a cost of serv¬ 
ice based on actual per book costs and 
other actual data for the twelve-month 
period ended January 31,1975.^ The par¬ 
ties agreed that Cities* jurisdictional cost 
of service and refimds for the 15-month 
locked-in period would be based upon 
this cost of service and actual data for 
the twelve-month period subject to the 
Commission's decision as to three Issues 
speciflcally reserved for hearing and de¬ 
cision: (1) the propriety of the inclusion 
In working capital of certain amounts 
of unrecovered purchased gas costs, (2) 
the propriety of the inclusion in cost of 
service of certain expenses related to 
specified research and development proj¬ 
ects, and <3) tlie classiflcatlon and alio, 
cation of costs and rate design. 

The stipulated cost of service reflects 
the overall rate of return of 8.975 percent 
(resulting in a return on common equity 
of 9.60 percent which wc speciflcally ap¬ 
proved in our January 23, 1975, order.* 
In addition the stipulation provides for 
refunds for the locked-in period from 
January 23, 1974, through April 22. 1975. 
on the basis of each customer's actual 
billing for the locked-ln period with the 
rates of reftmd based on the test period 
determined by the Commission In Its de¬ 
cision on the issues reserved. 

Certain of the issues reserved may 
affect the amount of refund for the 
locked-in period. Article n of the Settle¬ 
ment In Section 2 speciflcally itemizes a 
number of components in research and 
development expenses and reserves the 
Issue as to whether or not these expenses 
are properly included in cost of service. 
ITiis section further reserves the issue as 
to whether or not certain amounts rep¬ 
resenting unrecovered purchased gas 
costs are properly included in working 
capital. Finally, the Issues as to the clas- 
sifleation and allocation of costs and 
rate design are reserved. 

With regard to advance payments the 
agreement provides that in the event 
within a period of five years (or such 
other period as may be authorized by 
the Commission) Cities recoups less than 
the full amount of its advances out¬ 
standing on January 22,1975, it shall file 
and place into effect a reduction of its 
rates equal to the reduction in its juris¬ 
dictional cost of service to the then unre¬ 


* See Appendls A hereto which U IdtDtlcal 
to Appendix A of the propoeed Stipulation 
and Agreement. 

*8ee Appendix B hereto which la Identical 
to Appendix O of the propoeed,Stipulation 
and A^eement. 


covered portion of such advance pay¬ 
ments. A similar provision is made for 
those advance payment agreements sub¬ 
ject to Commission orders Nos. 465 and 
499. 

The Stipulation is to apply to the 
locked-in period extending from Janu¬ 
ary 23. 1974, through April 22, 1975. 

Two parties to the sUpulation. while 
concurring In it filed what might be 
styled as “resenrations”. Inter\‘cnar, 
City Group Defense Association (City 
Group) appends a "clarification" to this 
stipulation to insure that City Group's 
"concurrence in the Stiplation and 
Agreement be not construed as imply¬ 
ing agreement on its part that the ques¬ 
tion of (cost classifl^Uon, cost alloca. 
Uon and rate design] be resolved on the 
basis of the holding in Consolidated, 
Opinion 703-A." The other reservation is 
contained in staff's comments in which 
it states that it believes that the SUpu¬ 
lation should be approved but that it 
wishes to state its imderstanding of the 
language set forth In ArUcle n Section 
3 of the StipulAUon with reference to evi¬ 
dence to be submitted in this proceeding 
on the reserved issues. 

With reference to City Group's 
"clarification", wc agree that its concur¬ 
rence in the SUpulaUon and Agreement 
does not consUtute agreement on its port 
with reference to cost classlficaUon, cost 
allocaUon and rate design, since these 
matters are still pending in the reserved 
Issues in this proceeding. We also concur 
in staff's view that Section 3 of ArUcle 
n is not Intended to in any way limit 
the scope of relevant or material 
evidence that may be submitted for con- 
slderaUon in this proceeding. 

The Commission finds: Approval as 
hereinafter ordered of the setUement in 
this proceeding on the basis of the agree¬ 
ment filed on May 30, 1975, is just suid 


reasonable and In the public Interest In 
carrying out the provisions of the Natu¬ 
ral Gas Act. subject to the conditions 
set forth below. 

The Commission orders: (A) The set¬ 
tlement agreement filed herein on 
May 30, 1975, is Incorporated herein by 
reference, approved and made effective 
as hereinafter ordered and conditioned. 

(B) Further refunds might be re¬ 
quired upon Commission disposition of 
the reserved issues in this proceeding. 

(C) The Commission reserves its 
right to assign such effective date to the 
just and reasonable cost classification, 
cost BllocaUon and rate design as it 
deems appropriate after hearing the 
evidence and the settlement is hereby 
conditioned to so provide. 

<D) Cities shall fully comply with 
each of the provisions of the settlement 
agreement and with the terms and con¬ 
ditions of this order. 

(E) This order is without prejudice 
to any findings or orders which have 
been made or which will hereafter 
bo made by the Commission, and is 
without prejudice to any claims or con¬ 
tentions which may be made by the 
Commission, its Staff, or any party or 
person affected by this order, in any 
proceeding now pending or hereafter in¬ 
stituted by or against Cities or any other 
person or party. 

(P) Within 30 days of the date of is¬ 
suance of this order Cities shall file re¬ 
vised tariff sheets in compliance with the 
setUement agreement and the terms and 
conditions of this order. 

(G) The Secretory shall cause prompt 
publication of this order in the Fzdxil^l 
RXGlSTElt. 

By the Commission. 

IsxALl Kenneth F. Plumb. 

Secretary. 
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IDocket No. CP75-S591 

COLUMBIA GULF TRANSMISSION CO. 

Notice of Amendment to Application 
November 7.1975. 

Take notice that on October 14, 1975. 
Columbia Gulf Transmission Company 
fApplicant)« P.O. Box 683, Houston, 
Texas 77001, filed in Docket No. CP7S-359 
an amendment as supplemented October 
24. 1975. to Its applicaUon filed in said 
docket pursuant to Section 7(c) of the 
Natural Gas Act for a certificate of pub¬ 
lic convenience and necessity authorlx- 
ina the construction and operation of fa¬ 
cilities to connect gas reserves In Block 
595. West Cameron Area, ofEshore Loui¬ 
siana, which request for authorization is 
amended to include construction and op¬ 
eration of facilities connecting addi¬ 
tional reserves In the West Cameron 
Area, all as more fully set forth in the 
amendment to application on file with 
the Commission and open to public in¬ 
spection. 

Applicant requests authorization to 
construct and operate approximately 18.6 
miles of 30-lnch pipeline which would 
connect to the facilities proposed in 
Docket No. CP75-262.‘ The proposed 
pipeline would extend from Block 616 to 
Block 601, West Cameron Area, offshore 
Louisiana. Applicant also proposes to 
construct and operate approximately 5.7 
miles of 16-lnch pipeline which wotUd 
ext^d from a producing platform in 
Block 595, West Cameron, Area, offshore 
Louisiana to a point of Interconnection 
aith the forementloned Block 616 to 601 
pipeline in Block 607, West Cameron 
Area. 

It is stated that the facilities would 
provide a delivery capacity of 185,000 
Mcf per day in lieu of 100,000 Mcf per 
day capacity proposed project as set forth 
in the original application. The facilities 
are said to cross or pass near blocks 
which are believed to contain reserves 
that are expected to become available in 
1977 or 1978. In addition, Columbia Gas 
Transmission Corporation is said to have 
the preferential right to purchase from 
Exxon Company. U.S.A. 25 (Exxon), 25 
percent of the gas reserves of Exxon In 


’Application waa filed by Columbia Oulf 
Tranumllon Company, and Tenneaaee Oaa 
Fipelint Company, a Division of Tenneoo 
toe., notioa published September 9. 1975 (40 
FR 41842). 


Blocks 616 and 630, West Cameron Area, 
which reserves are expected to become 
available In December 1976, and 1978, 
respectively. The expected deliverablllty 
as stated in the supplemented amend¬ 
ment of the 25 percent Interest that 
Columbia Gas is said to have preferential 
rights to purchase is estimated at 116.000 
Mcf per day upon complete development 
about January, 1979. 

Applicant further states that Northern 
Natural Gas Company has the preferen¬ 
tial right to purchase 30 percent of 
Exxon's Blocks 616 and 630 reserves, and 
that the amendment as supplemented 
projects the dellverabllity of such re¬ 
serves at 140,000 Mcf per day. 

Any person desiring to be heard or to 
make any protest with reference to said 
amendment should on or before Novem¬ 
ber 28. 1975, file with the Federal Power 
Commission, Washington. D.C. 20426, a 
petition to Intervene or a protest in ac¬ 
cordance with the requirements of the 
Commission' s Ru les of Practice and Pro¬ 
cedure (18 CPR 1.8 or 1.10) and the 
Regulations under the Natural Gas Act 
(18 CPR 157.10). All protests filed with 
the Commission will 1^ considered by it 
in determining the appropriate action to 
be taken but will not serve to make the 
Protestants parties to the proceeding. 
Any person wishing to become a party to 
a proceeding or to participate os a party 
in any hearing therein must file a petition 
to Intervene In accordance with the Com¬ 
mission's Rules. Persons who have here¬ 
tofore filed protests, petitions to inter¬ 
vene, or notices of Intervention in the 
instant docket need not file again. 

Kek2«xth P. Plumb. 

Secretary, 

(PR Doc.75-31033 Piled 11-17-75:8:45 am] 


[Docket No. RnS-341 
CONTINENTAL OIL CO. 

Notice of Extension of Procedural Dates 
November 7.1975. 

On November 5, 1975, Continental Oil 
Company filed a motion to extend the 
proc^ural dates fixed by order issued 
September 30, 1975. in the above-desig¬ 
nated proceeding. 

Upon consideration, notice is hereby 
given that the procedural dates in the 
above proceeding are modified as follows: 


Servtca of Company Rebuttal, December 8, 
1975. 

Hearing, January 19, 1976 (10:00 am. 
EST). 


Kenneth P. Plumb. 

Secretary, 

|PR Doc.75-ai026 FUed 11-17-75:8:45 am| 


{Docket No. £-0453] 

DUKE POWfJt CO. 

Notice of Further Extension of Procedural 
Dates 

November 6.1975. 

On November 3, 1975, Staff Counsel 
filed a motion to extend the procedural 
dates fixed by order Issued June 18.1975, 
as most recently modified by notice Is¬ 
sued August 7, 1975, In the above-desig¬ 
nated proceeding. 

Upon consldemtlcm. notice is hereby 
given that the procedural dates in the 
above proceeding are modified as follows: 

Service of Staff Testimony, January IS. 
1978, 

Service of Intervener TBstimony. January 
30, 1976. 

Service of Company Rebuttal. February 13, 
1976. 

Hearing, February 24, 1976 (10:00 ajn. 
SST). 

Kenneth P. Plumb, 
Secretary, 

tPR Doo.75-31041 Piled 11-17-76,8:45 am| 


{Docket No. Rr76-21I 
EXXON CORP. 

Order Granting Petition for Special Relief 
November 7, 1975. 

On August 18. 1976, Exxon Corpora¬ 
tion (Exxon) filed a petition for special 
relief from the Other Southwest Area 
rate ceiling pursuant to Opinion No. 607 ’ 
and Section 1.7(b) of the Commlsslon’a 
Rules of Practice and Procedure (18 
CPR { 1.7(b)) for a sale of natural gas 
to Arkansas Louisiana Gas Company 
(Arkla) from the FWeral King Well 
No. 1 located in the Klnta Field, HaskeU 
County, Oklahoma. 

Exxon owns a 25% working Interest 
in the Federal King Wen No. 1. Exxon 
Is currently collecting a rate of 17.2775 
cents per Mcf for the sale to Arkla pur¬ 
suant to a gas sales contract dated Feb¬ 
ruary 1, 1967 and designated as Exxon's 
FPC Gas Rate Schedule No. 420. On 
June 12. 1975, Exxon and Arkla en¬ 
tered into an amendment to thdr gas 
sales contract whereby Arkla agreed to 
poy Exxon 32 cents per Mcf* for gas 
produced from the subject well in con¬ 
sideration of Exxon's share of the cost 
of certain remedial measures performed 
by the operator on the well. Exxon states 
that these corrective measures Include 
the replacement of the well’s tubing and 
packer, the cleaning out of the well bore 


•46 FP.C. 900 (1971). 

<Th« rate sought by Exxon doss not tsks 
Into sooount any effect on Exxon's tax 11a- 
bUUy resulting from the repeal of the per¬ 
centage depletion allowance by tbe Tax Re¬ 
duction Act of 1976. 
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through the producing zone, the sUmu* 
lation of the producing zone with acid, 
and the installation of a compressor. 

Notice of Exxon's petition for special 
relief was issued on August 27, 1975, 
and appeared in the Psozral REcism 
on September 9. 1975, at 40 FR 41189. 
No protests or petitions to Intervene 
have been filed. 

Based on its analysis of Exxon's pe¬ 
tition and data pertaining to the sub¬ 
ject well. Staff estimates that gross 
recoverable reserves of 192,000 Mcf re¬ 
main to be produced over a period of six 
years and concludes that the proposed 
rate is cost justified. After a careful 
review of the costs to be Incurred and 
the reserves to be recovered, we con¬ 
clude that It is in the public Interest to 
grant Exxon*» petition. 

The Commiuion orders; (A) The pe¬ 
tition for special relief of Exxon is 
herc^ granted. 

(B) Exxon is authorized to collect 32.0 
cents per Mcf at 14.65 psla for all gas 
produced from the Federal King Well 
No. 1 effective as of the date of issuance 
of this order. 

(C) Exxon's June 12. 1975 contract 
amendment with Arkla and the related 
rate Increase filing are hereby accepted 
as Supplement Nos. 13 and 14. respec¬ 
tively, to Exxon Corporation's FPC Oas 
Rate Schedule No. 420. effective as of 
tlie date of issuance of this order. 

By the Commission. 

isEALl KxNNrrn P, Plumb. 

Secretary, 

IFR Doc 75'310S4 PUM 11-17-75:8:45 am) 


IDocket Nos, B-S709. lt-8770 and £-9119) 

FLORIDA POWER AND UGHT CO. 

Notice of Further Extension of Procedural 
Dates 

NovxMBea 6,1975. 

On October 31, 1975, Florida Power 
and Light Company filed a motion to 
extend the proc^ural dates fixed by or¬ 
der issued July 3, 1975, as most recently 
modified by notice issued September 18, 

1975. in the above-designated proceed¬ 
ing. 

Upcai consideratioa. notice is hereby 
given that the procedural dates in the 
above proceeding are modified as follows: 

SaiTlce of company Tmtlmony, January 6, 

1976. 

Senrloe of Staff TSaUmony, March 2. 1970. 
Service of Intervenor TeaUmony. March 16. 
1976. 

Service of Company Rebuttal. Vlarch 26. 
1970. 

Hearing. April 15. 1970 <10:00 am. XST). 

KxNSETn P. Plumb, 
Secretary, 

|PR Doc.TS-aiOia Filed 11-17-75:8:45 am) 


fDocket No. ER70-5) 

INDIANA AND MICHIGAN POWER CO. 
Order Granting Late Petition To Intervene 
Novcmbcb 7. 1975. 

On July 3. 1975, as completed on Sep¬ 
tember 8, 1975, Indiana and Michigan 


Power Company (I4:M Power) tendered 
for filing as an initial rate filing an 
agreement with Indiana A Michigan 
Electric Company <XAM Electric), its 
parent company, providing for the sale 
of power and energy to I&M Electric. 

By order issued October 8, 1975, the 
Commission accepted lAM Power's agree¬ 
ment for filing, instituted a Section 206 
investigation, and granted intervention 
to certain petitioners. On October 10, 
1975, a petition for late intervention was 
filed on behalf of Wabash Valley Power 
Associations, Inc., Jay County Rural 
Electric Membership Corp., Noble County 
Rural Electric Membership Corp., Pauld- 
ing-Putnam Electric Cooperative, Inc., 
United Rural Electric Membership Corp., 
Wasme County Rural Electric Member¬ 
ship Corp., and WhiUcy County Rural 
Electric Membership Corp. 

Petitioners state that they did not real¬ 
ize the extent to which their Interests 
might be affected by the determination 
made by the Commission in these pro¬ 
ceedings until the October 8. 1975 order 
was issued. 

The Commission finds: Participation 
by the petitioners in this proceeding may 
be in the public interest and good cause 
exists for permitting such Interventioa 

The Commission orders: (A) The 
above-mentioned petitioners are hereby 
permitted to intervene in this proceed¬ 
ing, subject to the Rules and Regula¬ 
tions of the Commission. Provided, how¬ 
ever, that the participation of such Inter- 
venora shall be llmlt^ to matters affect¬ 
ing the rights and interests specifically 
set forth in tbclr petition to Intervene; 
and Provided, further, that the admission 
of such intervenors shall not be con¬ 
strued as recognition that they might be 
aggrieved because of any order or orders 
issued by the Commission in this pro¬ 
ceeding. 

CB) The late intervention granted 
herein shall not be the basis for delaying 
or deferring any procedural schedules 
heretofore established for the orderly and 
expeditious di^x)6ition of this proce^ling. 

(C) The Secretary shall cause prompt 
publication of this order in the Fbokbal 
Rxcistbx. 

By the Commission. 

IsxAL) KsNKrra P. Plumb, 

Secretary, 

|PR Doc.75-Sl05a FUed 11-17-76:8:45 am) 


IDoclcet No. CI75-602I 
ROY M. HUFFINGTON, INC. 

Order Granting Late Interventions 

KovxMBSg 7, 1975. 

On April 9. 1975, Ro>’ M. Uufllngton, 
Inc. (Hufilngton) filed a petition for per¬ 
mission under Section 7(b) of the Nat¬ 
ural Oas Act to abandon the sale of gas 
to Michigan Wisconsin Pipe Line Com¬ 
pany from the Lawson Field, Acadia Par¬ 
ish, Louisiana, co\*ered under a contract 
dated June 6, 1966. Alternatively, Huf- 
fington requests authorization to aban¬ 
don approximately 30 percent of the sale, 
attributable to the royalty Interest shares 
of the gas. and to Increase the price for 


the working interest share. Huflington's 
petition was noticed by the Commission 
on April 24, 1975 with protests or peti¬ 
tions to Intervene due on or b^ore 
May 15, 1975. By notice of the Commis¬ 
sion's Secretary of August 29, 1975, the 
hearing in this matter was defern^ to 
October 21. 1975. 

Late petitions to intervene were filed 
by Tcnneco On Company on August 1. 
1975, by Natural Oas Pipeline Company 
of America on August 5,1975 smd by Shell 
Oil Company on September 23,1975. Hav¬ 
ing reviewed the above petitions to in¬ 
tervene we believe that the petitioners 
have sufllclent interest in the proceed¬ 
ings to warrant intervention. 

The Commission finds: (1) Since par¬ 
ticipation by the aforesaid petitioners 
will not delay the instant proceeding, 
good cause exists for accepting their late 
petitions to intervene, 

(2> Participation by the afaresai<t 
petitioners may be in the public interest 

The Commission orders: (A) The 
above-named petitioners arc hereby per¬ 
mitted to Intervene In these proceedings 
subject to the rules and regulations of 
the Commission: Provided, however, that 
participation of such Interveners shall be 
limited to matters affecting asserted 
rights and interesU as specifically set 
forth in the petitions to intervene; and 
Provided, further, that the admission of 
such interveners shall not be construed 
as recognition by the Commission that it 
might be aggrieved because of any order 
or orders of the Commission entered in 
this proceeding. 

(B) The interventions granted herein 
shall not be the basis for delaying or de¬ 
ferring any procedural schedules hereto¬ 
fore established for the orderly and 
expeditious determination of this pro¬ 
ceeding. 

(C) The Secretary shall cause prompt 
publication of this order to be made In 
the Feoziui. RcoJSTnL 

By the Commission. 

tszALl ICcNNcm F. Plumb. 

Secretary. 

|FR DOC.75-S1063 FUed ll-17-75;8:45 am) 


. {Docket No. ER76-2O0t 

IOWA ELECTRIC LIGHT AND RMER CO. 

Notice of Rate Schedule Changes 

Novxmbcr 7, 1975. 

Take notice that Iowa Electric Light 
and Power Company (Iowa Electric) on 
October 31, 1976 tendered lor filing pro¬ 
posed changes to its Rate Schedules RES- 
1 and EES-2 contained within its FPC 
Electric Service Tariff. Original Volume 
No. I. Tlie proposed changes would In- 
creose revenues from expected jurU- 
dlcUonal sales by $1,428,672 for the 12- 
month period ending June 30, 1976, Iowa 
Electric requests that the proposed rates 
be allowed to become effective as of Janu¬ 
ary 1. 1976. The filing also includes an 
initial Fuel Cost Adjustment Clause to be 
incorporated within the above identified 
rate schedules in conformance with Sec¬ 
tion 35.14 of the Commission's Regula¬ 
tions and Its Order No. 517 dated Novem¬ 
ber 13, 1974. 
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The reasons for this increase in Iowa 
Electric's FPC Jurisdictional rates are in* 
creased costs of capital, wages, property 
and payroll taxes, and fixed costs associ* 
ated with the placing in service of gen¬ 
erating facilities necessary to meet its 
customers* requirements. The Company 
contends that increased revenues are 
necessary to provide a reasonable return 
to the Company and its investors. 

Copies of the filing were served upon 
the Company's jurisdictional customers 
and the Iowa State Commerce Commis¬ 
sion. 

Any person desiring to be heard or to 
protect said filing should file a petition 
to Intervene or protest with the Federal 
Power Commission, 825 North Capitol 
Street, N.E., Washington, D.C. 204..6. in 
accordance with Section 1.8 and 1.10 of 
the Commission's Rules of Practice and 
Procedure <18 CFR 1.8, I.lO). AU such 
petitions or protests should be filed on 
or before November 24. 1975. Protests 
will be considered by the Commission 
in determining the appropriate action to 
be taken, but will not serve to make 
Protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. Copies 
of this filing are on file with the Com¬ 
mission and are available for public in¬ 
spection, 

Kekketh P. Plumb, 
Secretary. 

(FB Doe.7S^102S Piled ll>17-75:8:45 bid] 


I Project No. 2754] 

cmr OF KEENE. N.H. 

Notice of Application for Preliminaiy 
Permit 

NovxMBEa 6 , 1975. 

Public notice Is hereby given that an 
application for a preliminary permit was 
filed on June 6, 1975, under the Federal 
Power Act (16 U.S.C. 791a-825r) by 
the City of Keene, New Hampshire (Cor¬ 
respondence to: Mayor and City Council, 
City of Keene, c/o City Manager Peter 
L. Cheney. Keene City Hall, 3 Washing¬ 
ton Street, Keene, New Hampshire 
03431) for proposed Project No. 2754, to 
be known as the Ashuelet River Hydro¬ 
electric Project, located on the Ashuclot 
River In Cheshire County, New Hamp¬ 
shire, The Ashuelot River Is a navigable 
waterway of the United States. 

According to the application, the pro¬ 
posed Ashuelot River Hydroelectric Pro¬ 
ject would consist of a series of small 
dams located on the Ashuelot River and 
Its tributaries. Each dam. 50 to 100 feet 
hi height, would be either a compacted 
earth and rockfilled structure or a con¬ 
crete gravity structure. A power plant 
with an installed capacity of ^tween 
^.000 and 5,000 kW would be constructed 
several hundred feet below each dam 
wid connected to the upetream reservoir 
Oy a penstock. 

Applicant is considering, among others, 
the following areas as potential dam 
^ites: (1) Bald Hill, on the Ashuelot 
River 4 or 5 mflea upetream of the Surry 
Mountain Dam, an existing flood control 


dam; (2) Otter Brook, upstream of 
South Keene: (3) Ca. Den Mountain 
vicinity, on the Ashuelot River 1.5 miles 
upstream of the Town of Hinsdale; and 
(4) Biscuit Hill vicinity, on the Ashue¬ 
lot River 0.5 miles downstream of the 
Cat Den Mountain site. 

A preliminary permit does not author¬ 
ise construction. A permit, if issued, gives 
the permittee, during the term of the 
permit, the right of priority of applica¬ 
tion for license while the permittee 
undertakes the necessary studies and 
examinations to determine the engi¬ 
neering and economic feasibility of the 
proposed project, the market for the 
power, and all other necessary informa¬ 
tion for inclusion In an application for 
license. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before Januar>’ 
21 , 1970, file with the Federal Power 
Commission, Washington. D.C. 20\26, a 
petition to intervene or a protest In 
accordance with the requirements of the 
Commission's Rules or Practice and 
Procedure (18 CFR 1.8 or 1.10), All pro¬ 
tests filed with the Commission will be 
considered by It in determining the ap¬ 
propriate action to be taken but will not 
serve to make the protestants parties to 
the proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to interv^ene 
in accordance with the Commission's 
Rules. The application is on file with the 
Commission and is available for public 
Inspection. 

BCxNNrm P. Plumb. 

Secretary. 

IFR Doo.75-3ia40 Piled 11-17>7S:8:45 am] 


LANDS WITHDRAWN 
Order Vacating Land Wrthdrsv^l 

NovcMBn 6,1975. 

The Forest Service. United SUtes De¬ 
partment of Agriculture, has requested 
that the land withdrawal for transmis¬ 
sion line Project No. 1404 be vacated in 
Its entirety, thereby requiring Commis¬ 
sion consideration under Section 24 of 
the Federal Power Act. 

Portions (totaling about 15.15 acres) 
of the following described subdivisions 
were withdrawn pursuant to the filing on 
November 10.1936. by the aimax Molyb¬ 
denum Company, of an application for 
license for Project No. 1404 for which the 
Commission gave notice of land with¬ 
drawal to the General Lapd Office (now 
Bureau of Land Management) by letter 
dated June 23.1937: 


Semi PamexPAL MmotAif, Cocxmuoo 


T.8 8..R,70 W., 

Sac. S. WV4NB^. SB^N1»4. N^NW%. 

8B54NW%,NE%8B%; 

Sac. S.NX^NSV;, 


All of the subject lands lie within the 
White River or Arapaho National 
Foreets. 

Project No. 1404 consisted of a 13 kv 
distribution line, approximately 1.94 
miles long, which supplied power to a 


pumping plant at Robinson Lake near 
the town of Climax. Colorado. The 25- 
year license for the project expired 
April 27, 1962, and the line was then 
authorized by Forest Service special use 
permit. 

The line that constituted Project No. 
1404 was not a primary line or part of a 
“project** as defined In Section 3(11) 
of the Federal Power Act. 

The Commission finds: The wlth- 
draa’al for Project No. 1404 serves no 
useful purpose and should be vacated. 

The Commission orders: The with¬ 
drawal of the subject lands pursuant to 
the application for Project No. 1404 Is 
hereby vacated. 

By the Commission. 

[sbal] Kenkthi P. Plumb. 

Secretary. 

|FR Doc.75~3l043 PUed 11-17-75:8:45 am] 


(Ooclctt No. RP7S-S1] 

LOUISIANA NEVADA TRANSIT CO. 

Notice of Tariff Changes 

November 10.1975, 

Take notice that on October 30. 1975. 
Louisiana-Nevada Transit Company 
(LNT) tendered for filing the following 
revised tariff sheets: 

Original Volume No. J 

Pirih RevlMd Shoot No. POA-l. 

Flrot RovUod Shoot No. 12S. 

The proposed effective date for the 
tariff changes is December 1. 1976. LNT 
states that such tariff changes would in¬ 
crease the base rate of Rate Schedule 
0-1 from 39.50 cents per Mcf (14.65 
peia) to 54.90 cents per Mcf and would 
change the purchase gas cost adjust¬ 
ment clause notice provision to 30 days. 

LNT states that these changes are 
made necessary by a reduction in gas 
supplies available from the Walker Creek 
Field and by a judgment against LNT 
that was obtained by various Walker 
Creek producers. 

Copies of the filing were served by 
mall upon the City of DeQueen. Alabama 
and upon the Public Service Commis¬ 
sions of the States of Alabama and 
Louisiana. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Power Ckimmission. 825 North Capitol 
Street. NJS., Washington. D.C, 20426, in 
accordance with Sections 1.8 and 1.10 of 
the Commissio n's R ules of Practice and 
Procedure (18 CFR 1.8, I.IO), All such 
petitions or protests should be filed on 
or before November 21. 1975. Protests 
will be considered by the Commission in 
determining the appropriate action to 
be taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. Copies 
of this filing arc on file with the Com¬ 
mission and are available for public 
inspection. 

Kenneth P. Plumb. 

Secretary. 

[PB Doc.75-31056 Piled 11-17-75:8:45 am] 
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IDocket No. RP7e-25) 

MCCULLOCH INTERSTATE GAS CORP, 

Order Rejecting Propoted Rate Increase 
NovxMBmR 6.1975. 

On October 9. 1975, McCulloch Inter¬ 
state Oas Corporation (McCulloch) ten¬ 
dered for filing a proposal ’ to increase 
the rate for transporting gas for Moun¬ 
tain Fuel Supply Company (Mountain 
Fuel). The filing would raise the rate 
charged to Mountain Fuel from 3.5^ per 
Mcf <2.77^ per MMBtu) to 9.76^ per Mcf 
(7.73< per MMBtu). Based on test period 
transportation volumes of 4.010, 325 
MMBtu. the 4.96i^ per MMBtu increase 
would yield an additional $198,912 in 
revenues annually. 

Notice of the proposed change In rates 
was issued on October 17. 1975, with 
comments, protests, and petitions to in¬ 
tervene due on or before October 31. 
1975. To date, no petitions to intervene 
have been received, but on October 22, 
1975. Mountain Fuel filed a timely pro¬ 
test. 

Mountain Fuel claimed that McCul¬ 
loch's proposed change is "unsupported**, 
polnti^ to McCulloch's failure to com¬ 
ply with Section 154.63 (b) of our Regu¬ 
lations. 

Examination of the record shows 
Mountain Fuel’s assertion to be wdl 
founded. Wc deem McCulloch's filing to 
be for a major rate increase as defined in 
18 CPR f I54.63(a> (2). Accordingly, wc 
find McCulloch's filing to be deficient in¬ 
sofar as the Statements required by 18 
CFR 1 154.63Cb) (3), have not been filed. 
Special attention is called to the need for 
a Statement I. providing for the alloca¬ 
tion of costs to each of the classes of 
service rendered by McC^och. 

McCuUoch did not explicitly request 
waiver of our filing requirements, but in 
its transmittal letter McCulloch at¬ 
tempted to present the instant filing as 
though it were an amendment to its fil¬ 
ing in Docket No. RP75-98.* We shaU 
treat that as constituting an implied re¬ 
quest for waiver. Wc find, however, that 
good cause does not exist to waive our 
filing requirements. Consequently, pur¬ 
suant to 18 CFR 1 154.63(c) (4) wc reject 
McCulloch’s filing for noiwJompUance 
with our Regulations. 

The Commission finds: (1 > Good cause 
exists to reject McCulloch’s proposed rate 
Increase as filed on October 9,1975. 

(2) Good cause docs not exist to grant 
waiver of Section l54-63(b) of the Com¬ 
mission's Regulations. 

The Commission orders: (A) McCul¬ 
loch's proposed Increased rates as filed 
on October 9. 1975, are hereby rejected, 
without prejudice to McCulloch’s right to 
file proposed Increased rates with sup¬ 
porting data conforming to the Commis¬ 
sion's Regulations. 


»Fmt RtTkfCd Sbeei No. 30 to McCuUoeh's 
Federal Power Commltslcii Oae Tariff, Orlgl- 
niil Volume No. 1. 

•gee order ieeued May 30. 1975. Tbe pro¬ 
ceeding In Docket No. RP7^98 involves an 
increase In rates to be charged to Colorado 
Interstate Oae Company. McCulloch's sole 
jurisdictional sales custonoer. 


NOTICES 

(B) Waiver of SecUon 154.63<b) la 
hereby denied. 

(C) The Secretary ahall cause prompt 
publication of this order In the Feobiial 
TUotsm. 

By the Commission. 

IsxalI Kenneth P. Plumb, 

Secretary, 

|FRDoc,75-31044rUcd 11-17-75;8:45 amJ 


lDocketNo.RP75 98| 

MCCULLOCH INTERSTATE GAS. CORP. 

Order Granting Untimely Petition To 
Intervene 

NovcMBCE 7,1975, 

On April 30, 1975, McCuUoch Inter¬ 
state Oas Corporation tendered for filing 
proposed changes In its FPC Oas Tariff 
Original Volume No. 1, to become effec¬ 
tive June 1. 1975. Notice of said filing 
was issued on May 8, 1975, with com¬ 
ments, protests or petitions to intervene 
due on or before May 20. 1975. 

An untimely petition to Intenxne was 
filed by Mountain Fuel Supply Company 
on October 7, 1975. Having reviewed 
sakt petition, we believe that Mountain 
Fuel has on interest in this proceeding 
which is sufficient to warrant Its inter¬ 
vention herein. 

The Commission finds: It is desirable 
and In the public interest to permit 
Mountain P^iel Supply Company to In¬ 
tervene in the above-referenced proceed¬ 
ing, provided such Intervention is condi¬ 
tioned as hereinafter ordered. 

The Commission orders: (A) Mountain 
Fuel Supply Company is hereby permit¬ 
ted to Intervene in this proceeding, sub¬ 
ject to the rules and reinilatlons of the 
Commission: Provided, however, that 
participation of such Intcrvcnor shall be 
limited to matters affecting asserted 
rights and interests as specifically set 
forth In the petition to intervene; and 
Provided, further, Uiat the admissiem of 
such intervener shall not be construed 
as recognition by the Cammlssion that 
It might be aggrieved because of any or¬ 
der or orders of the Commission entered 
in this proceeding. 

<B> The Intervention granted herein 
shall not be the basis for delaying or 
deferring any procedural schedules here¬ 
tofore established for the orderly and 
expeditious disposition of this proceed¬ 
ing. 

(C> Tbe Secretary shall cause prompt 
publication of this order to be made in 
the Federal Register. 

By the Commlsalon. 

I seal! Kenneth F. Plumb, 

Secretary. 

(TO Doc,7S-3l035 Filed 11-17-75.8:45 am| 


[DockBt No. CP78-138I 

MICHIGAN CONSOLIDATED GAS CO. 
ET AL. 

Notice ot ApplicatkK) 

November 7, 1975. 

Take notice that on October 14, 1975. 
Michigan Consolidated Oas Company 


(Michigan Consolidated). One Wood¬ 
ward Avenue, Detroit Michigan 48226. 
Michigan Wisconsin Pipe Line Company 
(Michigan Wisconsin), One Woodward 
Avenue. Detroit, Michigan 48226, Pan¬ 
handle Eastern Pipe Line Company 
(Panlmndle), P.O. Box 1642, Houston. 
Texas 77001. and Trunkline Gas Com¬ 
pany (Trunkline), P.O. Box 1642. Hous¬ 
ton. Texas 77001. Jointly Applicants, filed 
in Docket No. (7P76-128 an application 
pursuant to Section 7(c) of the Natural 
Gas Act for a certificate of public con¬ 
venience and necessity authorizing the 
delivery and exchange of natural gas at 
an interconnection between Michigan 
Wisconsin and Trunkline near Elkhart. 
Indiana, all as more fully set forth In the 
application on file with the Commission 
and open to public inspection. 

The application Indicates that Michi¬ 
gan Consolidated and Panhandle have 
entered into a gas storage agreement 
dated May 1, 1975. under the terms of 
which Michigan Consolidated would re¬ 
ceive and store up to 6,162,630 McT of 
natural gas for the account of Panliandle 
during the period from May 1 through 
October 31, 1975. During the following 
November through February winter pe¬ 
riod, Michigan Consolidated would cause 
an eqtdvalent volume of gas to be rede¬ 
livered to Panhandle, primarily through 
the presently exLsting point of Intercon¬ 
nection between Michigan Consolidated, 
Panhandle and Boutheaatem Michigan 
Gas Company at Adair, Michigan, and 
In April, 1976 by displacement at Michi¬ 
gan Consolidated’s River Rouge Station 
Applicants allege that the Adair delivery 
point may not provide sufficient redcUv- 
cry capability at all times: therefore, Ap¬ 
plicants hav*e entered into a gas exchan 
agreement which would permit Panhan¬ 
dle to designate the volumes of gas it 
desires Michigan Consolidated to cau.se 
to be delivered to Tiunkllnc for Panhan¬ 
dle's account at the interconnection of 
the pipeline systems of Michigan Wis¬ 
consin and Trunkline near Elkliart, In¬ 
diana. 

Applicants state that because the re¬ 
delivery points at Adair and Birch Run. 
Michigan, may not provide sufficient re- 
delivery capability, Michigan Consoli¬ 
dated and Panhan^e have also entered 
into a gas exchange agreement with 
Michigan Wisconsin and Tjf\inkUue 
dated July 15. 1975, which is said to pro¬ 
vide that not later than 15 days prior to 
the beginning of any month during the 
period of November, 1975, through April. 
1976, excluding March. Panhandle would 
have the right to advise Michigan Con¬ 
solidated, Michigan Wisconsin and 
Truniriine of the volumes of natural gas 
it desires to cause to be delivered to 
Trunkline for Panhandle's account at 
the interconnection of the pipeline sys¬ 
tems of Michigan Wisconsin axid Trunk¬ 
line near Elkhart, Indiana. Simultane¬ 
ously. with the deliveries of Michigan 
Wisconsin to Trunkline. Trunkline would 
increase its deliveries to Panhandle at 
the Interconnection of the pipeline sys¬ 
tems of Panhandle and TTunklinc near 
Tuscola, minols, by an amount equal to 
that delivered by Michigan Wisconsin to 
Trunkline for Panhandle's account. The 
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agreement is said to provide that on any 
day that Michigan Wisconsin delivers 
gas to Trunkline, Michigan Consolidated 
would reduce its receipt of gas from 
Michigan Wisconsin by the sum of the 
deliveries from Michigan Wisconsin to 
the extent that the sum of the deliveries 
to Michigan Consolidated on such a day 
including the volumes delivered to 
Trunkline for the account of Panhandle, 
would exceed Michigan Consolidated's 
total authorized entitlement for such day 
under the service agreements between 
Michigan Consolidated and Michigan 
Wisconsin. 

It is stated Uiat xto additional facilities 
would be required by the proposed ex¬ 
change. nor would any additional charge 
be made to any party in connection with 
the proposed service. 

Any person desiring to be heard or to 
moke any protest with reference to said 
application should on or before Novem¬ 
ber 28, 1875, file with the Federal Power 
Commission. Washington, D.C. 20426, a 
petition to intervene or a protest in ac¬ 
cordance with the requirements of the 
Commission's Rules of Practice and Pro¬ 
cedure (18 CFR 1.8 or 1.10> and the Reg¬ 
ulations under the Natural Oas Act (18 
CFR 157.10). AU protests ftlcd with the 
Conunisslon will be considered by it in 
determining the appropriate action to be 
taken but will not serve to moke the pro- 
testants parties to the proceeding. Any 
person wishing to become a party to a 
proceeding or to participate as a party 
in any hearing therein must fUe a peti¬ 
tion to intervene In accordance with the 
Commi^km's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject 
to the jurisdiction conferred upon the 
Federal Power Commission by Sections 7 
and 15 of the Natural Gas Act and the 
Commission's Rules of Practice and Pro¬ 
cedure* a hearing will be held without 
further notice before the Commission on 
this application If no petition to inter¬ 
vene is filed within the time required 
herein* If the Commission on its own re¬ 
view of the matter finds that a grant of 
the certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed* or 
if the Commission on its oam motion be¬ 
lieves that a formal hearing is required, 
further notice of such hearing will be 
duly Riven. 

Under the procedure herein provided 
for, unless otherwise advised. It will be 
unnecessary for Applicants to appear or 
be represented at the hearing. 

KcmccTH F. Plows. 

Secretary, 

(FROoc.TS-Sloyz Filed ll-17-7S:8:45 tun] 


(Docket No. ER7S-104I 

NEW ENGLAND POWER SERVICE CO. 

Order Accepting for Fifing and Makirtg Ef¬ 
fective, Subject to Refund, Proposed 
Agreement and Tariff, Instituting Inves¬ 
tigation, and Denying Waiver of Notke 
Requirements 

Novxmbxr 7. 1975. 

On August 29. 1975* the New England 
Power Service Company (NEPCO) ten¬ 


dered for filing Unit CdntracU with Ban¬ 
gor Hydro-Electric Company (Bangor), 
Montaup Electric Company (Montaup), 
New Bedford Gas and Electric Light 
Company <NB04t£), and Vermont Elec¬ 
tric Power Company (VELCO) with re¬ 
spect to the sale of the partial output 
of Brayton Point No. 4. Deliveries arc 
to be made at the points of intercon¬ 
nection between these systems. The 
terms of these agreements began on De¬ 
cember 20.1974 and run to certain speci¬ 
fied dates, as follows: Bangor, until Oc¬ 
tober 31.1975; Montaup. until the earlier 
of October 31. 1976 or the day preced¬ 
ing commercial operation of Canal Unit 
No. 2: NBOA'B. until October 31, 1975; 
VELCO until October 31, 1978. Service 
under the agreements commenced on De¬ 
cember 20.1974. Notice of the filing of the 
agreements was issued on September 12* 
1975* with comments due on or before 
September 30. 1975. To date, no com¬ 
ments. protests, or petitions to intervene 
have been receh^. 

By certified letter dated October I, 
1975, the Secretary of the Commission 
notified NEPCO that this filing u'os as¬ 
sessed as deficient under Section 35.12 
(b)(2)(il> of the Commission's Regula¬ 
tions. as it failed to indicate cost support 
in sufficient detail to justify its proposed 
rates. Specifically. NEPCO was asked to 
provide a breakdown of the various com¬ 
ponents of cost comprising the 18.42% 
“Investment. FXT. and Massachusetts 
Franchise Expense** that is applied to No. 
4 Unit and associated transmission rate 
base, the rate of return portion of the 
above percentage with cost and capital¬ 
ization Information, and breakdown, l.e., 
rate of return (including cost and cap¬ 
italization information ^ depreciation* 
Income taxes, etc., of the transmission 
Annual Charge Rate, for each of the two 
periods contained in the cost support as 
submitted. 

Because the contract contains an asso¬ 
ciated transmission charge and a trans¬ 
mission charge based on the annual cost 
of the New England Electric System pool 
transmission facilities, NEPCO was asked 
to indicate if the associated transmission 
is also included within the pool trans¬ 
mission facilities. The letter indicated 
that a filing date would not be assigned 
until the information was received On 
(X:tober 10. 1975, NEPCO complied with 
the deficiency letter and filed the re¬ 
quested Information. 

We have reviewed the Agreement filed 
on August 29. 1975, and the information 
provided on October 10. 1975. by NEPCO 
and we have concluded that, inter alia, 
the proposed rate, overall return and 
cost basis of the rale may be excessive 
and therefore U>e proposed rate may be 
unjust, unreasonable, undi^ discrimina¬ 
tory or preferential or otherwise unlaw¬ 
ful. Moreover, NEPCO’s filings as com¬ 
pleted were not made with the Commis¬ 
sion until 8 months after the commence¬ 
ment date for the service. Under the 
provisions of the Federal Power Act and 
the Regulation.^ tiiereunder public utili¬ 
ties are required to file rate schedules at 
least 30 days prior to the date on which 
service under such schedules Is to com¬ 
mence. This notice requirement may be 


waived for good cause shown. However, 
under circumstances when a public 
utility completes a rate filing schedule 
of possibly only 8 months* duration 
(Bangor and NBG4:E) and 22 months 
duration (Montaup and VEPCO) ap- 
prcndmately 8 months after such service 
commences and prevents a thorough ex¬ 
amination of such rate schedule before 
service terminates, our ability to protect 
the consiuner against what may be im- 
just unreasonable, unduly discrimina¬ 
tory or otherwise unlawful rates and 
charges is seriously jeopardized.' 

Consequently, we shall not waive the 
notice requirements of our RegidaUons 
and shall assign the agreement an effec¬ 
tive date of November 10, 1075, 30 days 
after the completion of the filing. Pur¬ 
suant to our authority in Section 309 of 
the Federal Power Act* we shall also 
make such filing subject to the refund of 
any amounts found to be excessive after 
the hearing which shall be hereinafter 
ordered. Moreover, wc shall require 
NEPCO to refund all amounts collected 
under the agreement prior to November 
10, 1975, without prejudice to NEPCO's 
filing w ithin 15 days of the issuance of 
tills order a request that we accept the 
rate schedule to become elTecUve as of 
December 20* 1974. NEPCO's proposed ef¬ 
fective date, based upon an agreement 
by NEPCO that the rates charged under 
this agreement shall be subject to refund 
pending final disposition upon the con¬ 
clusion of the hearing to be held in this 
proceeding. After receipt of NEPCO’s 
response, if any, we shall issue a further 
order taking appropriate action. 

The Commission finds: (1) The re¬ 
quested waiver of Section 35.3 of the 
Commission's Regulations should be 
denied. 

(2) The proposed Agreement should 
be accepted for filing to beemne* effec¬ 
tive subject to refund. November 10, 
1975. 30 days after completion of the 
filing. 

(3) Good cause exists to require 
NEPCO to refund all amounts collected 
under the Agreement prior to Novem¬ 
ber 10* 1975. without prejudice to 
NBPCO’e filing with the Commission 
within 15 days of the issuance of this 
order a request that the Commission 
accept the Agreement Tariff to be effec¬ 
tive as of December 20. 1974. Pacific's 
proposed effective date, based upon an 

* Paeifie Fotcer end Light Company, — 
FPC-* iMmsd September 25.1075. In Dock¬ 
et Son. B-927S 0-0121. 

Florida Power and Light Cqmpang, - 

FPC-. issued July 3. 1075. In Docket Nos. 

B-8769. E-rnO, E -0006. E-OllO. 

Bangor HydrosSltctric Company, -FPC 

—s Issued June 4. 1076* In Docket No. 
E-8302. 

Artstma Public Service Company, -FPC 

-. Usued July 15. 1074. In Docket Nos. 

£-6621. E-6004. £'6757* £-6010. £-8033. 

£ 8588. £-8770. £ 8620. £-7004. B-8S80. 

E'7007. B-7006. 

Connecticut Light and Potter Company, 
— FPC —. Issued June 21. 1074* In 
Docket Nos. B-8105 and £-8811. 

Boaton Edinon Company, — FPC —— 
Issued June 21. 1074. In Docket No. E-8810. 

SortheoMt Utilities Company, - FPC 

-. Usued Msy 31. 1074 In Docket Noe. 

£<8726. et al. 
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agreement by Pacific that the rates 
charged tmder the Agreement and Tariff 
Shan be subject to refund as of that 
effective date, pending final disposition 
upon the conclusion of the hearing here¬ 
inafter ordered. 

(4> It Is necessary and appropriate 
and In the public Interest and to aid In 
the enforcement of the Federal Power 
Act that the Commission enter upon a 
hearing concerning the laa’f ulness of the 
rates and charges contained In Pacific’s 
Agreement and Tariff. 

The Commission orders: (A) The re¬ 
quested waiver of Section 35.3 of the 
Commission's Regulations Is hereby 
denied. 

CB) The proposed Agreement is ac¬ 
cepted for filing to become effective 
November 10. 1975. subject to refund. 
30 da]^ after completion of the filing. 

(C) NEPCO shall refund all amounts 
collected under the agreement prior to 
November 10. 1975. without prejudice to 
NEPCO filing with the Commission, 
within 15 days of the issuance of this 
order, a request that the Commission 
accept the contract to be effective as of 
December 20. 1974. NEPCO’s proposed 
effective date, based on an agreement 
by NEPCO that the rates charged under 
the contract shall be subject to refund 
as of that effective date pending final 
disposition upon the conclusion of the 
hearing hereinafter ordered. 

<D) Pursuant to the authority of the 
federal Power Act. and the Commis¬ 
sion’s Rules and Regulations and the 
Regulations under the Federal Power 
Act (18 CFR Chapter I>. a public hear¬ 
ing shall be held on April 13, 1976, at 
10:00 ajn.^ In a hearing room of the 
Federal Power Commission, 825 North 
Capitol Street. NJS.. Washington. D.C. 
20426, concerning the lawfulness of 
NEPCXys agreement. 

(E) NEPCO shall serve its prepared 
testimony and exhibits on or before De¬ 
cember 23. 1975. The Commission Staff 
shall serve Its prepared testimony and 
exhibits on or before February 24. 1976. 
All intcrvcnor evidence shall be served 
on or before March 16. 1976. Any re¬ 
buttal evidence by NEPCO shall be served 
on or before March 30, 1976. 

(F) A Presiding Administrative Law 
Judge to be designated by the Chief 
Administrative Law Judge for the pur¬ 
pose (See Delegation of Authority, 18 
CFR 3.5(d)) shall preside at the hearing 
In this proceeding, shall prescribe rele¬ 
vant procedural matters not herein pro¬ 
vided and shall control this proceeding 
in accordance with the policies expressed 
in the Commission’s Rules of Practice 
and Procedure. 

(O) Nothing contained herein should 
be construed as limiting the rights of the 
parties to this proceeding regarding the 
convening of conferences or offers of 
settlement pursuant to Section 1.18 of 
the Commission’s Rules of Practice and 
Procedure. 


(H) The Commission Secretary shall 
cause prompt publlcaUon of this order 
In the Fedskal Rxcism. 

By the Commission. 

(seal! Kenneth F. Plumb. 

Srerefary. 

IFR Doc.75-31046 FUeU 11-17-75:8:45 am| 


(Docket No. ID-17«)| 

NICHOLAS A. RICCI 
Notice of Application 

November 10. 1975. 

Take notice that on October 2. 1975, 
Nicholas Ricci (Applicant) filed an Ini¬ 
tial appUcatlon with the Federal Power 
Conunlssion. Pursuant to Section 305<b) 
of the Federal Power Act. Applicant seeks 
auUiority to hold the following positions: 

vice President, Wisconsin Electric Power 

Company. Public Utility. 

Vico President. Wisconsin Micbigiui Power 

Compeny, Public UUUty. 

Wisconsin Electric Pow^r Company is 
engaged principally in the generation, 
transmtssion. distribution and sale of 
electric energy to 223 communities in a 
territory having an area of approxi¬ 
mately 4.015 square miles in southeast¬ 
ern Wisconsin, including the metropoli¬ 
tan Milwaukee area, and having an esti¬ 
mated population of 1,927,000. Company 
also sells power at wholesale and sup¬ 
plies steam for heating in a portion of 
the downtown business section of Mil¬ 
waukee. 

Wisconsin Michigan Power Company is 
engaged in the generation, transmission, 
distribution and sale of electric energy 
In a territory having an area of approxi¬ 
mately 8.630 square miles in the Fox 
River Valley and northern Wisconsin and 
in the upper peninsula of Michigan, and 
having an estimated population of 245.- 
000. Electric service Is furnished in 173 
communities, of which 107 are In Wis¬ 
consin and 66 are in Michigan. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before Novem¬ 
ber 24, 1976, file with the Federal Power 
Commission. Washington. D.C. 20426, 
petitions to Intervene or protests in ac¬ 
cordance with the requirements of the 
Commission’s Rules of Practice and Pro¬ 
cedure (18 CFR 1.8 or 1.10). All protests 
filed with the Commission will be con¬ 
sidered by it in determining the appro¬ 
priate action to be taken but will not 
serve to make Uie protestants parties to 
the proceeding. Persons wishing to be¬ 
come parties to a proceeding or to par¬ 
ticipate as a party In any hearing therein 
must file peUUons to intervene in ac¬ 
cordance with the Commission’s Rules. 
The application is on file with the Com^ 
mission and available for public inspec¬ 
tion. 

Kenneth F. Plumb, 
Secretary. 

IFR Doc.75-31057 Fied 11-)7-75;8;45 fun| 


(Docket No. ER76-80| 

NORTHERN INDIANA PUBUC SERVICE 

Notice of Supplemental Data to Proposed 
Change in Rates and Charges 

November 7. 1975. 

Take notice that on November 3. 1975. 
Northern Indiana Public Service Com¬ 
pany <NlP8CO) tendered for filing a 
motion to make effective a Settlement 
Agreement dated October 21,1975, which 
NIPSCO states "reflects a settlement 
wiUvthe 8 municipal utilities (Munici¬ 
pals) of all matters in controversy be- 
tvreen NIPSCO and the Municipals in 
this docket.” NIPSCO also requests by 
this motion a termination of the pro¬ 
ceedings pending in this docket. 

Docket No. ER76-50 was initiated when 
NIPSCO tendered for filing with the 
Federal Power Commission proposed 
changes in its PPC electric service tariff 
on August 1. 1975. Notice of this filing 
w^as issued on August 7, 1975. with com¬ 
ments due on or before August 18. 1975. 
Petitions for leave to intervene were filed 
on August 14, 1973, by 12 REMCs and 
Wabash Valley Power Association. Inc 
and on August 18. 1975. by 8 municipal 
utOiUes.* * 

September 18. 1975, NIPSCO filed a 
Settlement Agreement dated Septembn 
5.1975, reflecting a settlement of all mat¬ 
ters in controversy In this proceedlm: 
with Its 12 REMC customers. 

By letters dated August 29 and Octo¬ 
ber 15. 1975, the Secretary of the Com¬ 
mission notified NIPSCO that, upon the 
Commission’s review of the filing, the fil¬ 
ing was assessed as deficient in respect to 
certain requirements of the Cooimbs- 
slon’s Regulations under the Federal 
Power Act. To date NIPSCO has not 
cured this deficiency, and its flUng re¬ 
mains incomplete. No filing date has been 
assigned to NIPSCO’s submittals. This 
Settlement Agreement, like that filed on 
September 18. 1975. al^ purports to set¬ 
tle a filing stUl.Incomplete and pending' 
before the Commission. 

On No%'cmber 3. 1975, NIPSCO also 
tendered for filing as part of Its FPC 
electric service tariff Its supplement 
marked "Second Revised Volume No. 1". 
which contained the below listed tariff 
sheets applicable to wholesale dectnc 
service for resale to its 8 Municipal cus¬ 
tomers. 

NIPSCO states that the purpose of thJ.s 
filing is to submit to the FPC the settle¬ 
ment rates applicable to the Municipals 
which are agr^ to by NIPSCO and the 
Municipals in the Settlement Agreement 
dated October 21,1975. 

Copies of the filing were served upon 
NIPSCO's jurisdictional customers, the 
Public Service Commission of Indiana 
and the United Rural Electrification 
Administration. 

Any person desiring to be heard or to 
protest said filing should file a petition to 


* 8e« A|>penfllR A. 

• see Appendix B. 
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Intervene or protest with the Federal 
Power Commission. 825 North Capitol 
Street. N.E.. Washington. D.C. 30426. In 
accordance with Sections 1.8 and 1.10 of 
the Commissio n's R ules or Practice and 
Procedure (18 CFR 1.8. 1.10). All such 
petitions or protests sliould be filed on or 
before November 21, 1975. Protests will 
be considered by the Commission in de- 
terminlng the appropriate action to be 
taken, but will not serve to moke protes- 
Umts parties to the proceeding. Any per¬ 
son wishing to become a party must file 
a petition to Intervene. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 

Kcnnsth P. Plumb. 

Secretary, 

tPR Doe.75~31038 Filed 11-17-75:8:46 am) 


Anmavix A 

CmrroU Ck>anty Rural Elec trie Membmhtp 
Corporatloa 

Pulton County Rural Biectrlc Membership 
Corporation 

jMptr County Rural filecLric Membership 
CorporaUon 

Kankakee Valley Rural Electric Membemhlp 
Corporatkm 

Koectusko County Rural Electric Member• 
ship Corporation 

La^nBnge County Rural Electric Memberahtp 
CorporaUon 

Marshall Coun^ Rural Electric Membcnhlp 
Corporation 

Newton County Rural Electric Membership 
CorporaUon 

Noble County Rural Electric Membership 
(Corporation 

Steuben County Rural Electric Membership 
CorporaUon 

Warren County Rural Eltctrlc Membership 
CorporaUon 

White (County Rural Electric Membership 
Corporation 

AmcffDix B 

Town oX Argoe 
Town of Bremen 
Town of Brookston 
Town of Chalmem 
Town of Etna Green 
Town at Klngford Helghla 
Town of Walkerton 
Town €»f Winainae 


{Docket Koa. S-9id7) 

OHIO EDISON CO. ET AL. 

Order Referring Pleadings to Presiding 
Administrative Law Judge 

NovEMBkt 7, 1975. 

Ohio Edison Company, City of Cuya¬ 
hoga Polls, Ohio; Docket No. E-9497; v. 
Ohio Edison Company. City of Gallon, 
Ohio: Docket No. E-9068, v. Ohio Edison 
Company; Docket No. E<-9118. 

On October 1, 1975, the CiUes of Am¬ 
herst. Beach City. Ohio, ef oL, (Cities) 
who are wholesale customers purchasing 
electrical energy from Ohio Edison Com¬ 
pany < Edison). filed a motion for on or¬ 
der directing production of dotnimen- 
tary evidence pursuant to Section 1.23 of 
the Commission's Rules of Practice and 
^^rocedure in the above captioned dock¬ 
et. Jx^ its motion CiUes states that by 
letter dated August 20, 1975, the CiUes 


sent a data request to Edison and that by 
letter dated September 10, 1975. Edison 
refused to supply certain data. There¬ 
after. CiUes filed on October 1. 1975, its 
motion in issue to compel producUon of 
this data. On October 10, 1975, Edison 
filed an oppllcaUon for a hearing to be 
held on CiUes moUon of October 1, 1975. 

The data which Cities seeks as iden¬ 
tified in their pleading is as follows: 

4. Copies of internal monthly financial and 
operating reports from January. 1974 to prea- 
ent. Continue sending ae addlUonal reporu 
become available. 

10. Coplea of the Company's federal tnoome 
tax returns for the years 1978 and 1974. Have 
they been audited by the IRS and have set¬ 
tlements been reached or any adjustments 
proposed by 1R37 

16. A copy of all Interchange pooling, power 
supply or other similar contrsets with all 
other uUllUes with which the Company Is 
interconnected and a copy of all correspond¬ 
ence Implementing the terms of these 
agreements. 

16. A copy of existing and proposed Indus¬ 
trial and large light and power rate aebed- 
ules. 

28. The data, work papers and supporting 
Information utUhsed In estimating the pur¬ 
chase price of coal and on. Please provide 
a copy of all contracts with coal supplies. 

41. A large scale transmission system map 
similar to that presented in Exhibit 1. in 
addition to the information shown, the map 
should Indicate . . . 

d. The location and type of all other cus¬ 
tomers served from the same faclltiles allud¬ 
ed to In item (c) above. 

Upon retiew of the subject pleadings 
we believe that the matters raised by 
CiUes are more properly ruled upon by 
the Presiding AdininistraUve Law Judge 
In these proceedings. We shall so order. 

The QommissUms finds: The pleadings 
preferred to above should be ruled upon 
by the Presiding AdmlnistraUve Law 
Judge in these proceedings. 

The Commission orders: (A) The Pre¬ 
siding AdmlnistraUve Law Judge In 
these proceedings is hereby directed to 
rule upon the abovt mentioned pleaefings. 

(B> The Secretary shall cause prompt 
tniblicaUon of this order to be made in 
the Fkdibal Rxcistxb. 

By the Commission. 

(SBAi.] Kikncth P« Plumb, 

Secretary, 

|PR DOC.7S-31049 Plied U-17-75;B:45 am) 


IDocket No. ER76 17] 

OHIO POWER CO. 

Notice of Extension of Procedure! Dates 
Novembu 6,1975. 

On October 17,1975, Staff Counsel filed 
a moUon to extend the procedural dates 
fixed by order Issued August 29. 1975, in 
the above-designated proceeding. 

On October 28. 1975, Ohio Power filed 
a response opposing StofTs motion. On 
November 3, 1975, The Publle Service 
Commission of West Virginia filed a re¬ 
sponse supporting Staff's motion. 

Upon consideration, notice is hereby 
given that the procedural dates in the 
above proceeding are modified as fol¬ 
lows; 


Service of StAir Testtmoay. December 11. 

1975. 

Service of Interreaor TeeUmony. January 
2, 1976. 

Service of Company RebuttaL January 33. 

1976. _ 

Hearing, February 9.1976 (10:00 ajn. EST). 

Kcnnttk F. Plumb, 

Secretary. 

|FR DOC.76-3104S Piled il-17-75;8:46 am) 


[Docket No. KS76-28) 

PACIFIC POWER & LIGHT CO. 

Notke of Appllcatiofi 

Novcmbeb 7, 1975. 

Take notice that on October 16, 1975, 
the Pacific Power k Light Company (Ap¬ 
plicant). filed an appllcaUan with Uie 
Federal Power Commission seeking au¬ 
thority pursuant to Section 204 of the 
Federal Power Act to engage In negoUa- 
tions with underwriters regarding the 
proposed issuance and sale of up to 
1,600.000 shares of its no par Serial Pre¬ 
ferred Stock with a $25 slated value, via 
negotiated offering. It is anUeij^ted 
that proceeds from the sale of the aecuri- 
Ues will be used to retire outstanding 
short-term indebtednesa issues to tem¬ 
porarily finance port of the Company's 
1975 construction program. 

Applicant is Incorporated under the 
laws of the State of Maine, with its 
principal business office at Portland. 
Oregon and Is engaged primarily in 
genera Ung. purchasing, transmitting 
and distributing electricity in the States 
of Oregon, Wyoming, Washingt(m, Cali¬ 
fornia, Montana and fdaho. 

Any person desiring to be heard or to 
make any protest with reference to this 
application should, on or before Novem¬ 
ber 24, 1975, file with the Federal Power 
O>mmission. WashlngUm, D.C. 2(M26, iie- 
UUons to intervene or protests in ac¬ 
cordance with the requirements of the 
Commission's Rules of Practice and Pro¬ 
cedure <18 CFR 1.8 or 1.10). All protests 
filed with the Commission will be con¬ 
sidered by it in determining the appro¬ 
priate action to be taken but will not 
serve to make the protestants parties to 
the proceeding. Persons wishing to be¬ 
come parties to a proceeding or to par¬ 
ticipate as a party in any hearing therein 
must file petitions to intervene in ac¬ 
cordance with the Commission's Rules. 
The application is on file with the Com¬ 
mission and. available for public inspec¬ 
tion. 

KeNNkTH F. Plumb. 

Secretary. 

|FR Doc.75-2103e PUed 11-17-75:8:46 am) 


IDocket No. X1V1SS81 
ROBERT H. ENGELS 
Notice of AppHcation 

November 10, 1975. 

Take notice that on October 14, 1975, 
Robert Engels, (Applicant) filed a sup¬ 
plemental application with the Federal 
Power Oommlssion. Pursuant to Section 
305(b) of the Federal Power Act, Appll- 


KOERAL RiGISUI, VOL 40. NO. 223—TU5S0AV, NOV5MBIR 15, 1976 


A 








53^136 

cant seeks authority to hold the follow¬ 
ing positions: 

Director. Northern Btatee Power Oocnpsay 
(MlnnesoU). Publte Utility. 

Director. Ttirbodyne Oorporetlon. Supply¬ 
ing Electrical Equipment. 

Northern States Power Company. 
Minnesota, has its principal office at 414 
Nicollet Mall. Minneapolis, Minnesota. 
It owns and operates utility propwlles 
and furnishes electric service at retail In 
418 communities and adjacent rural ter¬ 
ritories and electric energy at whole¬ 
sale for resale In 28 additional com¬ 
munities and to 20 other utility com¬ 
panies including its only utUi^ sub¬ 
sidiary, Northern States Power Com¬ 
pany (Wisconsin). Of the 446 communi¬ 
ties so served. 390 (Including Min¬ 
neapolis and Saint Paul) are located 
in Minnesota, 18 in North Dakota, and 
38 in South Dakota. The Company also 
furnishes natural gas at retail In Saint 
Paul and 61 other oommimities in Min¬ 
nesota and In five communities in 
North Dakota: steam heating service in 
central business districts of Saint Paul. 
Minnesota: and telephone service in 
Minot North Dakota, and vidnity. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before Novem¬ 
ber 24. 1975, file with the Federal Power 
Commission. Washington. D.C. 20426, 
petitions to intervene or protests In ac¬ 
cordance with the requirements of the 
Commissio n's R ules of Practice and Pro¬ 
cedure (18 cm 1.8 or 1.10). AU protests 
filed with the Ccmimlasion win be con¬ 
sidered by It in determining the appro¬ 
priate action to be taken but will not 
serve to make the protestants parties to 
the proceeding. Persons wishing to be¬ 
come parties to a proceeding or to par¬ 
ticipate as a party In any hearing therein 
must file petitions to intervene in ac¬ 
cordance with the Commission's Rules. 
The application is on file with the Com¬ 
mission and available for public inspec¬ 
tion. 

Kennith P. Plumb. 

Secretary, 

|FR Doc.75-31068 Piled 11-17-75:8:45 am) 


SOUTHERN CALIFORNIA EDISON CO. 
IProject No. 1933] 

Notice of Application for Approval of 
Revised Exhibit L 

November 10,1975. 

Public notice is hereby given that an 
application was filed on September 8. 
1975. under the Federal Power Act (16 
U.S,C. Sf 791a-825r) by Southern Cali¬ 
fornia Edison Company (Correspondence 
to: Mr. P. B. Peecook, Manager, Rtght- 
of-Way and Land Department. Southern 
California Edison Company. P.O. Box 
800, Rosemead. California 91770) for 
Commission approval of a revised Exhibit 
L for Project No. 1933, known as the 
Santa Ana No. 1 and No. 2 Project The 
project is located on the Santa Ana River 
and its tributaries In San Bernardino 
County, California, and affects lands of 
the United States within San Bernardino 


NOTICES 


National Forest 

The revised (as built) Exhibit L draw¬ 
ing shows the new stone masonry Alder 
Creek Diversion Dam which was con¬ 
structed in 1973 to replace a temporary 
diversion dam. The temporary diversion 
dam had been constructed in 1971 after 
a flood destroyed the original 54-foot- 
long and 10-foot-high concrete diversion 
dam. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before Janu¬ 
ary 6, 1976, file with the Federal Power 
Commission, Washington, D.C. 20426, a 
petition to intervene or a protest In ac¬ 
cordance with the requirements of the 
Commission's Rules of Practice and Pro¬ 
cedure <18 C.F.R. f 1.8 or f 1.10), AU pro¬ 
tests filed with the Commission wlU be 
considered by it in determining the ap¬ 
propriate action to be taken but wiU not 
serve to make the protestants parties to 
the proceeding. Any person wishing to 
become a party to a proceeding or to par¬ 
ticipate as a party in any hearing there¬ 
in must file a petition to Intervene in 
accordance with the Commission’s Rules. 
The application is on file with the Com¬ 
mission and is available for public in¬ 
spection. 

Kenneth F. Plumb. 

Secretary, 

|FR Doc.75-31059 Filed 11-17-75:8:45 lun] 


(Docket No. ER7S-205) 

SOUTHERN CALIFORNIA EDISON CO. 

Notice of Tariff Changes 

November 7. 1975. 

Take notice that Bouthern California 
Edison Company, on October 31. 1975, 
tendered for filing proposed changes in 
its FPC Electric Service Tariffs. R-1 and 
R-2. The proposed effective date for the 
tariff changes is January 1. 1976. Edison 
states that such tariff changes would 
increase revenues from base rates and 
fuel adjustment applicable to jurisdic¬ 
tional sales and service by an estimated 
$16,891,900 If applicable during the 12- 
month period ending December 31,1976. 

The Increase in charges averages an 
estimated 31.1% for R-l service and an 
estimated 14.1% for R-2 service. 

The reasons given by Edison for the 
proposed Increase are the foUowIng: the 
Inadequacy of existing rates to cover 
present and projected levels of operating 
costs including a return component com¬ 
mensurate with present and projected 
cost of capital. 

Copies of the filing were served upon 
the utility's jurisdictional customers, the 
California Public Utilities Commission, 
and upon the Arizona Corporation Com¬ 
mission. 

Any person desiring to be heard or to 
protest said filing should file a petition to 
Intervene or protest with the Federal 
Power Commission. 825 North Capitol 
Street. NE., Washington. D.C. 20426, in 
accordance with Sections 1.8 and 1.10 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 1.8, I.IO). AU such 
petitions or protests should be filed on or 


before November 24. 1975. Protests will 
be considered by the Commission in de¬ 
termining the appropriate action to be 
taken, but wfll not serve to make pro- 
testants parties to the proceeding. Any 
person wishing to become a party must 
file a petition to Intervene. Copies of this 
application are on file with the Commis¬ 
sion and are available for public inspec¬ 
tion. 

Kenneth P. Plumb. 

Secretary. 

IFR Doc.75-31029 PUod ll-17-75;8:45 am) 


(Docket No. RP76-22I 
SOUTH GEORGIA NATURAL GAS CO. 

Order Accepting for Filing and Suspending 
Proposed Rate Increase, Allowing Inter¬ 
vention, and Setting Procedures 

November 7, 1975. 

On October 10, 1975 South OeorRi.i 
Natural Gas Company (South Georgia) 
tendered for filing proposed changes In 
its FPC Gas Tariff, Original Volume No. 
1.* The proposed changes are based on 
the twelve month r)erlod ending Au¬ 
gust 31, 1975. as adjusted, and would in¬ 
crease revenues from jurisdictional sales 
by $1,563,000. South Georgia proposes an 
effective date of November 10, 1975. 

Notice of South Georgia's filing was 
issued on October 20. 1975 with protests 
and petitions to Intervene due on or be¬ 
fore October 31.1976. A petition to Inter¬ 
vene has been filed by the Gas Section of 
the Georgia Municipal Association. Good 
cause exists to aUow intervention by the 
above-named party. 

Review of the filing reveals that South 
Georgia has based its increased rates on 
a claimed need for a 12% return on com¬ 
mon equity which produces an overall re¬ 
turn of 10.04% and an Increase in 
depreciation rates from 4% for compres¬ 
sor stations and 3% on other tfunsmh- 
Sion, and structure and Improvetnei^A^ 
to an overall rate of 4.89%. The present 
gas shortage In this country, to which 
this Commission has often calM at^.* 
tlon, is a problem which is shared by most 
if not all major interstate transmissica 
pipelines In varying degrees of magni¬ 
tude. The effect upon the risk of capital 
Invested in gas plp^lne operations result¬ 
ing from inadequate and declining gas 
supplies as well as the uncertainties and 
contingencies Inherent in possible sup¬ 
plemental sources of supply arc of direct 
and primary concern to us. It also Beems 
clear that the gas shortage may result in 
situations where the useful or cconomn: 
life of gas pipeline facilities may be sub¬ 
stantially less than their physical life. 
Accordingly, we request that the evidence 
In this proceeding, including that to be 
filed by our Staff, give full and careful 
consideration to these factors in the de¬ 
velopment of recommendations on the 
issues of rate of return and depreciation 
so as to enable this Commission to formu¬ 
late sound regulatory policies In these 
areas. 

Other issues which need to be ad¬ 
dressed at the hearing ordered herein In- 


> See Appendix A. 
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elude adjust menu to operating expenses* 
the appropriate level of test period 
volumes, and questions of cost classic 
ncation. cost allocation and rate design. 
With respect to the latter issues* review 
of the filing reveals that South Georgia 
has used a Seaboard* classification of 
costs. In addition South Georgia has al¬ 
located all purchased gas demand costs to 
Jurisdictional customers. Tranmission 
demand costs have been allocated on the 
basis of the coldest consecutive three 
days (rather than the three day system 
peak). 

In Opinion No. 671 we expressed our 
concern over the worsening gas supply 
situation and particularly as it existed on 
United's system. Based upon the record 
in that case we concluded that more 
weight should be given to annual use of 
United's pipeline system than is charac¬ 
teristic of the unmodified Seaboard 
methodology. Therefore, we assigned 75 
percent of fixed costs to the commodity 
component of two-part rates and to the 
straight-Una rates. Part of our rationale 
was that in view of the gas supply short¬ 
age, low priority usage should be dis¬ 
couraged and the price gap and alter¬ 
nate fuels i.* the Interruptible industrial 
market should, at the minimum, be nar¬ 
rowed. 

In light of our policy of considering 
competitive fuel prices in setting corn- 
modi^ rate levels and of the present sup¬ 
ply and market conditions on the South 
Georgia system, all parties to this pro¬ 
ceeding should direct their attention, and 
file any evidence they wish to submit, as 
to the propriety of the use of the Sea¬ 
board method of cost classification, the 
allocation method proposed herein by 
South Georgia, as well as to the pro¬ 
priety of South Georgia's rate design pro- 
ixxsed herein. Further, we urge all par¬ 
ties to suggest alternative methods of cost 
classification, allocation and rate design 
which they believe may more closely re- 
fiect or implement the Commission's ob¬ 
jectives In this area. In this connection 
we refer the parties to our rulemaking 
Docket No. RM75-19. Issued February 20. 
1975. 

South Georgia has proposed other 
changes in its tariff, the propriety of 
which should be addressed in the testi¬ 
mony of the parties. These changes 
Include: * . 

(D Eligibility for availability of Rate 
Schedule G-1 has been increased from 
3.500 Mcf per day to 6.000 Mcf per day. 

(2) Rates hav'e been moved from all 
Rate Schedules to the *'Statement of 
Currently Effective Rates" which is a 
schedule showing all effective rates. 

<3) Penalty charges for taking un¬ 
authorized over-nm gas have been in¬ 
creased in all Rate Schedules from $3.00 
to $5.00. 

(4) Discretionary waiver of penalty 
charges (or taking imauthorlsed over- 
nm gas has been eliminated in Rate 
Scliedukg I-l and U2, 

(5) Rate Schedule AC-1, Seasonal 
Service, has been eliminated. 


* Atlantic Seaboard Corporation, 11 PPC 43 
(1053). 


(6) The provision in the General 
Terms and Conditions whereby cus¬ 
tomers may request additional delivery 
points has been eliminated. 

(7) Interest on impald amounts has 
been changed from 6% to the current 
"Prime Rate" charged by The Chase 
Manhattan Bank. N.A. 

(8) The Sales Lateral Line Policy has 
been changed to reflect a policy of not 
constructing or contributing to the cost 
of constructing any sales lateral pipe¬ 
lines. 

(9) A uniform method has been estab¬ 
lished to bill deliveries to G-1 customers 
which are delinquent in providing billing 
information. 

The foregoing is without prejudice to 
the rights of the parties, including Com¬ 
mission Staff, to file such further evi¬ 
dence as they deem relevant and 
materiaL 

South Georgia's proposed rate in¬ 
crease has not been shown to be Just 
and reasonable, and may be unjust, 
unreasonable, unduly discHmInatory or 
otherwise imlawful. Accordingly, we 
shall susi)end the Increase for five 
months, to become effective Apm 10, 
1976. 

The Commission Ands: (1) Good 
cause exists to accept for filing South 
Georgia's revised tariff sheets as shown 
in Appendix A and suspend them for 
five months, to become effective April 10, 
1976. 

(2) Good cause exists to allow the 
above-named petitioner to intervene in 
these proceedings. 

The Commission orders: (A) South 
Georgia's revised tariff sheets as shown 
in Appendix A are hereby accepted for 
filing and suspended for five months, to 
become effective April 10. 1976. 

(B> Pursuant to the authority of the 
Natural Gas Act. particularly Sections 4 
and 5 thereof, the Commission's Rules of 
Practice and Procedure, and the Regu- 
latio ns Under the Natural Gas Act (18 
CFR. Chapter I). a public hearing shall 
bo held on AprU 6. 1976. at 10 ajn.. EST, 
in a hearing room of the Federal Power 
Commission. 825 North Capitol Street, 
N.E., Washington. D.C. 20426. concern¬ 
ing the lawfulness of the rates, charges, 
classification, and services contained In 
South Georgia's FPC Gas Tariff, as 
proposed to be amended herein. 

(C) On February 27, 1976, the Com¬ 
mission Staff shall serve its prepared 
testimony and exhibits. The prepared 
testimony and exhibits of all intervenors 
shall be served on or before March 12, 
1976. Any rebuttal evidence by South 
Georgia shall be served on or before 
March 26. 1976. 

(D) A Presiding Administrative Law 
Judge to be designated by the Chief Ad¬ 
ministrative Law Judge for that pur¬ 
pose, (See Delegation of Authority, 18 
CFR 3.5(d>), shall preside at the hearing 
In this proceeding, shall preserve rele¬ 
vant procedural matters not herein pro¬ 
vided. and shall control this proceeding 
in accordance with the policies expressed 
in the Commission's Rules of Practice 
and Procedure. 


(E) The above mentioned petitioner 
Is hereby permitted to intervene in this 
proceed^, subject to the Rules and 
Regulations of the Commission: Pro- 
vided, however. That the participation 
of such iutervenor shall be limited to 
matters affecting the rights and inter¬ 
ests specifically set forth in the petition 
to intervene: and Provided, Ixirther, 
That the admission of such Intervenor 
shall not be construed as recognition 
that they might be aggrieved because of 
any order or ordois issued by the Com¬ 
mission in this proceeding. 

(P) Nothing contained herein shall 
be construed as limiting the rights of 
parties to this proceeding regarding the 
convening o( conferences or offers of 
settlement pursuant to Section 1.18 of the 
Commission's Rules of Practice and 
Procedure. 

(G> The Secretary shall cause prompt 
publication of this order to be made in 
the Fxdcral RxGisTxa. 

By the Commission. 

fSCAL] KxmfXTR F. PLITMB. 

Secretary. 
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(FR Doc.75-31050 Piled ll-l7-76;8:45 am] 


(Docket No. ER76-307) 

SOUTHWESTERN ELECTRIC POWER 
CO. 

Notice of Rate Schedule Changes 

NovxBngi 7, 1975. 

Take notice that South weste rn Elec¬ 
tric Power Company (8WEPCO), on 
October 31,1975. tendered for filing pro¬ 
posed changes in the existing f uel adj ust- 
ment clause applicable to SWEPCO'a 
FPC Rate Schedule No. 69. 8WEPCO 
states that the proposed changes are be¬ 
ing made to conform the fuel clause to 
FPC Order No. 617. The proposed effec¬ 
tive date for these changes Is January 1, 
1976. 
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NOTICES 


Copies ol the fuel ciau&e been 

mailed to the City of BcntonvlUe. 
Arkansas 72712. 

Any person deslrhia to be heard or to 
protest said filing should file a petition 
to Intervene or protest with the Federal 
Power Commission. 825 North Capitol 
Street, Washington, DO. 20426, in 
accordance with Sections 1.8 and 1.10 of 
the Commission's Rules of Practice and 
Procedure (18 CPR 1.8, 1.10>. All such 
petitions or protests should be filed on or 
before November 24. 1875. Protests w'Ul 
be considered by the Commission In de¬ 
termining the appropriate action to be 
taken, but will not ser^'e to make Protes¬ 
tants parties to the proceeding. Any per¬ 
son wishing to became a party must file 
a petition to intervene. Copies of this ap¬ 
plication are on file with the Commission 
and are available lor public inspection. 

Kcvtnkth F. Plumb. 

Scmiojif, 

\m DOC.7S-3I030 rtled 11 1T-7S;S:4S sxn] 


(Docket No. EK70 308) 

SOUTHWESTERN ELECTRIC POWER CO. 
Notke of Rate Schedule Changes 

Novsmber 7.1975. 

Take notice that Southa^estem Elec¬ 
tric Power Company <8WEPCO>. on 
October 31,1975. tendered for filing pro¬ 
posed changes In the existing fuel ad¬ 
justment clause applicable to CWEPOO’s 
FPC Rate Schedule No. 66. SWEPCO 
states that tiic proposed changes are 
being made to conform the fuel clause to 
FPC Order No. 517. The proposed effec¬ 
tive date for these c h a n ges is January 1, 
1976. 

Copies of the ftiel clause have been 
mailed to the City of Siloam Spiingn, 
Arkansas 72761. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Power Commission. 825 North Capitol 
Street NE., Washingicci. O.C. 20426. in 
accordance with Sections 1.6 and 1.10 of 
the Commissio n's R ules of Practice and 
Procedure <18 CFR 1,6, 1.10'. All such 
petitions or protests should be filed on or 
before November 24. 1975. Protests will 
be considered by the Commission in de¬ 
termining the appropriate acUcm to be 
taken, but will not serve to make Pro¬ 
testants parties to the proceeding. Any 
person wishing to become a party must 
file a petition to intervene. Copies of 
this fltog are on file with the Commis¬ 
sion and are availabie for public inspec¬ 
tion. 

KtNKrm F. Plumb. 

Secretary. 

(FR Doc.TVaiOSl FU«<1 11-17-75.8:48 sm] 

(Docket No. CP75*9S3| 
TENNESSEE GAS PIPEUNE CO. 

Notice Postpootog Prehearing 
Conference 

NovxMBxa 7,1975. 

On November 5, 1975. Columbia Gulf 
Transmission Company and Tennessee 
Gas Pipeline Company (Applicants) filed 


a motion to postpone the prehearing 
conference set by order issued July 21. 
1975, as most recently extended by no¬ 
tice issued September 3. 1975 in the 
above-designated proceeding, pending 
action by the Coxnmlsison on applicants* 
filing of October 23.1975. 

NoUoe Is hereby given that the pre- 
hiring conference in the above proceed¬ 
ing is postponed from November 11.1975 
to and Including Januar>* 15.1976. 

KcNurrH P. Plumb. 

Secret orp. 

(FR DocTS-SKMa Filed 11-17 75:8:45 Bni| 


(Docket Mo £-91471 

VIRGINIA ELECTRIC AND POWER CO. 

Nottcr ol Further Extension of Procedural 
Dates 

Novcmbkr 7, 1975. 

On October 29.1975, Staff Counsel filed 
a motion to extend the procedural dates 
fixed by order Issued January 23,1975, as 
most recently modified by notice issued 
September 23, 1975, In the above-des¬ 
ignated proceeding. 

Upon consideration, notice is hereby 
given that the procedural dates In the 
above proceeding are modified as follows: 

Service of Interveoor Tesitinony, JaMumry 9. 
1978. 

Service of Staff TeatUnonx. January 30. 
1978. 

Service of Company Rebuttal, '^brtiary 20, 
1976. 

Service of Inlervenor Rebuttal, Blarch 8, 
1978. 

Ueaniig. Alarch 28, 1970 (10:00 a.m. CST). 
By direction of the Commission. 

Kxnkxth F. Plumb. 

Secret ary • 

|FR Doc.7S-atOSt FUed II 17 75:8'46 am| 


(Docket Ko. RF74-^ PGA 78-11 
TRANSWESTERN PIPELINE CO. 

Order Making SmaU Producer SeUers 
Parties Respondents 

Not'XMBxa 10. 1975. 

Pursuant to ordering paragraph iB) of 
oar order in this docket Issued on Sep¬ 
tember 30, 1975. Transwestem Pipeline 
Company (Transwestem ^ on Oclol^ 14. 
1975 ' filed with the Commissioo a list of 
amall producers making sales to Trans¬ 
westem in excess of the **130% Formola'* 
rates prescribed by the Commission in 
Opinion 742. 

Accordingly, we believe that the small 
producer sellers so listed, as set forth in 
Appendix A hereof, shooki be made re¬ 
spondents in this investigation for the 
purpoees set forth In the aforementioned 
order. 

TPte Commission finds: Good cause ex- 
IsU to make the named small producer 
selierB parties reBpoudeots in this pro¬ 
ceeding. 

* The Commission orders: (A) The 
small producer sellers named In Appen¬ 
dix A hereof are herebx’ made respond- 


• As amended by letter on October 15. 1978. 


enis in this investigation for the purposes 
discussed In the body of our order in this 
docket issued on September 30.1975. 

(B) The Secretary shall cause prompt 
publicatiob of this order to be made in 
the Fxddul REGiarxB. 

By the OcHnxnioion. 

IsxAtl KxNNrni F. Plumb. 

Seerciarv 

AercKoix A 

TBAKSWCBlBUt rSFKUStS COMfAMT 

StmH Producers MaJeing Sales to 
r ru ns west e r n ffi Kteess of the -119^** 
Formula . 

Tates Petroleum CorporaUozL 307 South 4th 
Street. Artesls. New Mexico 88310. 

T H. McElTsln, Jr., Cathertne Hsrvey. Oeorp^ 
B. Broome, P.O. Box 2148. Bantu Fe. Nev 
Mexioo 87501. 

Dsvld Fesken. Richard 6. Brooks. 006 Plm 
Matkmal Bonk Bldg- MkUsnd. Tcoum 79701 
Uorvey K. Tates Co.. Inc.. 8uiU 1008. Beeunr 
NsUonol Dank RUlg^ RoswolL New Mexlci 
88201. 

Ainf!Tlc«i Uberty on Oo« 4108 Find Natkmst 
Bank Bldg.. Dallas. Texas 75202. 

Alan J. Antwell. P.O. Box 9010. Bobbs, llc^« 
Mexico 88240 

Michael P. and Corlnne Oroee. P.O. Box MIA 
Carlsbad. New Mexloo 8a2(Xi. 

Texas Oil A Oos 0>rp.. 3700 Fidelity UOloti 
Tower BuUding. Dallas, Texas 75201. 
J<neph I. OT^elU. Jr.. 410 W. Ohio, BtHfimn ! 
Texas 79701. 

Read Sc Stevons, Inc.. Box 2128. Roswell. 
Mexloo 88201. 

Western Reserves OU Company. P.O. Box 
993. MIdiand. Texoa 79701. 

IL L. Brown. Jr,. P.O. Box 2237. Mldlsi; 
Texas 79701. 

Flsg-Redfem On Company, P O Box 33, Mid¬ 
land. Texas 79701. 

Jotisa a Fellow OU Oo.. 2831 Northwest iOt^t 
Street. Oklabama Ctty. Oklahoma 73112 
chompiln &cplorailon Inc. 1978. 700 Fir^ 
National Bldg.. Raid. Oklahoma 72701. 

C A K PeirolcuoL Ine.. 807 Midland Na t i on • 
Bonk Bldg,. Midland. Texas 79701 
Commanche OU A Chis Co.. 308 BuU dtng o( 
the Southsresl, Midland. Texas 79701. 
Hanson Oil Corporation. Box 1515, RosvelL 
M. 88201. 

RandoU B. Johiwon. PO. Box 1824, llSdlau i 
Texas 79701. 

|FR Doc 78 31060 Filed lX-17- 75:8:46 am| 


I Project Mo. 3548f 

WISCONSIN PUBLIC SERVICE CORP. 

Notice of A^^icdtlon Tor Exchange of 
^Ject Lands 

NovcifBfA 10. 1975 

Public notice U her^ given that an 
applicaUon was filed on September 22. 
1975, under the Federal Power Act <16 
U.S,C. ||791a-625r) by the WlBConsiJ^ 
PiRiUc Service Corporation (Oorrcspooci- 
cnee to: Mr. C. A. McKenna. Secretur. 
Wisconsin Public Service Ccrporatlon. 
1029 North Marshall Street. Milwaifkc^ 
Wlaconsin 53301) for an exchanfie of 
project lands for c<mstnicted Project No. 
2546, known as the Sandstone Eapi(5' 
Project, located on the Peshtigo River, 
a navi^ble vmterway of the 
Statea. In Marinette County, 

Wisconsin Public Service Corporfftit' i 
licensee for Sandstone Rapids Froi^ ’ 
No, 2546, Is requesting authorization lo 
remove from within the SandsU^nr 
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Rapids Project area a 1.627-acre parcel 
of land. The area to be removed is 
located on Government Lot 5, Sec¬ 
tion 16, T. 52 N., R 19 E.. in the 
Town of Stephenson. Marinette Coun¬ 
ty, Wisconsin. A cottage owned by 
Uoyd Connors was constructed on the 
land to be removed from the project area 
without knowledge that it was project 
land. The subject project land would be 
exchanged for a 2-acre pcuxel, which 
would be Included within the project. 
This parcel of land is located on the 
SWV 4 of SWy 4 of SecUon 9, T. 32 N.. 
R. 19 E., in the Town of Stephenson, 
Marinette County, Wisconsin. Applicant 
states that approval of this exchange of 
land would provide sufficient land to con¬ 
struct a road for better access to an 
otherwise little-used area of the project 
reservoir designated for “Fly Pishing 
Only.- 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before Decem¬ 
ber 31, 1976, fUe with the Federal Power 
Commission. Washington, D.C. 20426, a 
petition to intervene or a protest in ac¬ 
cordance with the requirements of the 
Commission’s Rules of Practice and Pro¬ 
cedure (18 CJFJi, 11.8 or S 1.10). All pro¬ 
tests filed with the Commission will be 
considered by it in determining the ap¬ 
propriate BcUon to be taken but will not 
serve to make the protestants parties to 
the proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to intervene 
in accordance with the Commission’s 
Rules. The application is on file with the 
Commission and Is available for public 
inspection. 

Take further notice that, pursuant to 
the authority contained In and coi^erred 
upon the Federal Power Commission by 
Sections 308 and 309 of the FMeral 
Power Act (16 U.S.C. f 825g. { 825h) and 
the Commission’s Rules of Practice and 
Procedure, specifically Section 1.32(b) 
(18 C.FJi. (1.32(b)), as amended by 
Order No. 518, a hearing may be held 
without further notice before the Com- 
tnission on this application if no issue 
of substance is raised by any request 
to be heard, protest or petlUon filed 
.subsequent to this notice within the 
time required herein, and if the appli¬ 
cant or Initial pleader requests that 
the shortened procedure of Section 
1.32(b) be used. If an issue of substance Is 
so raised or applicant or initial pleader 
falls to request the shortened procedure, 
further notice of hearing will be given. 

Under the shortened procedure here¬ 
in provided for, unless otherwise advised. 

It will be unnecessary for applicant or 
initial pleader to appear or be repre¬ 
sented at the hearing before the Com¬ 
mission. 

KrKNCTB F. Plxtmb, 
Secretary. 

[FR DOC.7S-31061 Filed ll-n-75;8:4S szn] 


NOTICES 

[Docket No. E-9406) 

AMERICAN ELECTRIC POWER 
SERVICE CORF. 

Order Granting Request for Prehearing 
Conference 

Novatesra 14, 1975. 

On October 20,1975, Kaiser Aluminum 
and Chemical Corporation (Kaiser) and 
Ormet Corporation ' (Orme t), Intervenors 
in this proceeding, filed a joint motion 
for a pre-hearing conference in this pro¬ 
ceeding. In support of this request the 
intervenors state that they have been 
unsuccessful in obtaining responses to 
certain data requests served upon Amer¬ 
ican Electric Power Service Corporation 
(AEP). ^iser and Ormet request there¬ 
fore that the Commission establish a 
prehearing conference and that a Pre¬ 
siding Administrative Law Judge be 
appointed. 

On October 20,1975 Blaiser and Ormet 
additionally filed a joint application for 
subpoena for the production of certain 
documents. 

Upon review of Kaiser's and Ormet’s 
requests we hereby order that a prehear¬ 
ing conference be convened in this pro¬ 
ceeding on Tuesday, November 18. 1975 
at 10 ajn. In the offices of the Federal 
Power Commission and that such pre- 
hearing conference be presided over by 
an Administrative Law Judge. We find it 
appropriate that the i^^polnted Presiding 
Administrative Law Judge rule on peti¬ 
tioners* request for the subpoena and 
production of certain documents. 

The Commission finds. Good cause ex- 
Iste to grant petitioners* request for a 
prehearing conference. 

The Commission orders, (A) A pre^ 
hearing conference, to be presided over 
by an Admlnistrath^ Law Judge, shall 
be convened in this proceeding on Tues¬ 
day, November 18. 1975. at 10 ajn. in the 
offices of the Federal Power Commission. 

(B) The Secretary shall cause prompt 
publication of this order to be made in 
the Federal Register. 

By the commission. 

(seal! Kenneth F. Plumb, 

Secretary. 

IFR Doc.75-ai338 Filtd 10-17-75; 10:19 am] 


FEDERAL PREVAILING RATE 
ADVISORY COMMITTEE 
Notice of Committee Meetings 

Pursuant to the provisions of scct:on 
10 of Public Law 92-463, effective Janu¬ 
ary 5, 1973, notice is hereby given that 
meetings of the Federal Prevailing Rato 
Advisory Committee will be held on: 

Thursday, December 4. 1976 

Thursday, December 11, 1975 

THursday, December 18, 197S 

The meetings wlD convene at 10 ajn, 
and will be held In Room 5A06A. Civil 
Service Commission Building, 1900 E 
Street. NW., Washington, D.C. 

The committee's primary responsi¬ 
bility is to study the prevailing rate sys¬ 
tem and from time to time advise the 
Clvfi Service Commission thereon. 
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At these scheduled meetings, the com¬ 
mittee will consider proposed plans for 
Implementation of Public Law 92-392, 
which law establishes pay systems for 
Federal prevailing rate employees. 

The meetings will be closed to the pub¬ 
lic on the basis of a determination under 
section 10(d) of the Federal Advisory 
Committee Act (Public Law 92-463) and 
5 UB.C., section 552(b) (2), that the clos¬ 
ing is necessary in order to provide the 
members with the opportunity to ad¬ 
vance proposals and counter-proposals 
in meaningful debate on Issues related 
solely to the Federal Wage System with 
the view toward ultimately formulating 
advisory policy recommendations for the 
consideration of the Civil Service Com¬ 
mission. 

However, members of the public who 
wish to do so. are invited to submit ma¬ 
terial in writing to the C3mirman con¬ 
cerning matters felt to be deserving of 
the committee's attention. Additional in¬ 
formation concerning these meetings 
may be obtained by contacting the 
Chairman, Federal Prevailing Rate Ad¬ 
visory Committee. Room 5451, 1900 E 
Street. NW., Washington. D.C. 20415. 

DAvn> T, Roadlet, 
Chairman, Federal FrevaUing 
Rate Adxfisory Committee. 

November 13,1975. 

|FR Doc.75-31127 FUfd il-l7-7S;8:45 am| 

GENERAL SERVICES 
ADMINISTRATION 

(Temp. Reg. P~361| 

FEDERAL PROPERTY MANAGEMENT 
REGULATIONS 

Revocation of Delegations of Authority 

1. Purpose. This regulation revokes 
certain delegations of authority to repre¬ 
sent the consumer interests of the execu¬ 
tive agencies of the Federal Government 
in communication proceedings which 
have been terminated. 

2 . Effective date. This regulation Is 
effective immediately. 

3. Expiration date. This regulation ex¬ 
pires December 15,1975. 

4. Revocation. This revocation identi¬ 
fies those delegations which are no longer 
in force due to completion of the pro¬ 
ceedings for which they were Issued. Ac¬ 
cordingly, the following PPMR tem¬ 
porary regulations are hereby revoked: 


Now Dm* 

Sohkec 

o«L lA 1971 

DoUrMIoq of taUMdty 0# 

Ury of Doftnw frfuUtory 

Ttb. 23. 1972 

proiModltic. 

Da. 

Jao. 2A \m 

Do. 

F-OM.. K\m. 1X1974 

Dow 


Dwight A. Ink. 
Acting Administrator of 
OencreU Services, 

November 7,1975. 

(PR Doc.75-81091 Plied ll-17-75;8:48 am) 
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LEGAL SERVICES CORPORATION 

COMlinTEE ON APPROPRUTIONS AND 

AUDIT 

Meetiiig 

NovEMBd 13. 1075. 

The next meeting of the Committee 
on Appropriations and Audit of the 
Board of Directors of the Legal Services 
Corporation wUl be held on Thursday. 
November 20. 1975. The meeting will be 
held at the Marriott Hotel at the O'Hare 
Airport. Chicago, minols. 

The meeting wlU begin at 9:30 ajn. 
and wfll be for the purpose of discussing 
the Fiscal Year 1977 budget request. 

The meeting is open to the public. 

Roaaa C. Craicton. 

Chairmmn, 

(FR Doe.75-310e4 FUed 11-17-75:8:45 amf 

NATIONAL ADVISORY COMMITTEE 
ON OCEANS AND AT^«OSPHERE 
NOTICE Of OPEN MEETING 

Novxicaca 13.1975. 

The National Advisory Committee on 
Oceans and Atmosphere (NACOA) will 
hold a meeting Thursday and Friday, 
December 18 and 19. 19*1^. Both sessions 
will be open to the public and will be held 
In room 6802 of the UB. Deportment of 
Commerce Building. 14Ui Street between 
ConsUtuUon and £. NW.. Washington. 
D.C. beginning at 9:00 ajn. 

The Committee, consisting of 25 non- 
Federal members appointed by the Presi¬ 
dent from State and local governments. 
Industry, science and other appropriate 
areas, was established by Congress by 
Public Law 82-125. on August 16. 1971 
as amended. Its duties are to (1) under¬ 
take a continuing review of national 
ocean policy, coastal zone management 
and the progress of the marine and at¬ 
mospheric science and service programs 
of the United States. (2) submit a com¬ 
prehensive annual report to the Presi¬ 
dent and to the Congress setting Xorth 
an overall assessment of the status of 
the Nation's marine and aUnoepberlc ac¬ 
tivities on or before 30 June of each year, 
and (3) advise the Secretary of Com¬ 
merce with respect to the carrying out 
of the purposes of the National Oceanic 
and Atmospheric Administration. 

A general agenda consists of the fol¬ 
lowing items: 

Thursday— 

Federal agency brlcfingB oa the genenU 
topics of: SclentlHo biksia for air pollution 
control regolaUoxM Msrioe tranaportstion. 

NACOA reporia on erork in prograsa includ¬ 
ing axomlnsUona of: See Grant Program; 
Weather and air aafety; Protection of oflahore 
aaaeta; Federal organisation: Coastal zone 
man^ement. 

Future plans for the Committer. 

Friday— 

Federal agency briefings on the general 
topica of: Mancnlttire; Weather Uodlfica- 
tlon; HOAA reaponee to NACOA recommtn- 
datiooa with regard to disaster warning. 

Continuation of NACOA reporu on work 
in progress. 


NOTICES 


The public is wdeome at these sessions 
and will be admitted to the extent of the 
seating avaiinbie. Persons wishing to 
make formal statements should notify 
the Cliatrman In advance of the meeting. 
The Chairman retains the prerogative to 
place limits on the duration of oral state¬ 
ments and discussions. Written state¬ 
ments may be submitted before or after 
each session. 

Additional information concerning 
this meeting may be obtained through 
the Committee's Executive Director, Dr. 
Douglas L. Brooks, whose mailing ad¬ 
dress is: National Advisory Committee 
on Oceans and Atmosphere. Department 
of Commerce Building, Room 5225. 
Washington, D.C. 20230. The telephone 
number is 867-2343. 

Douglas L. Brcxtks. 

Executive Director. 

[FB Ooc.75^1147 Filed 11-I7-75;S:45 am] 

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

INoUcfl (75-05)1 
PRIVACY ACT 

Notices of Systems of Records 

On September 22. 1875. the National 
Aeronautics and Space Admlnistraticm 
CTIASA**) in acoordanoe with 5 UB.C. 
552a(e) (4) and (11). the Privacy Act 
of 1974 (Pub, L. 93-579) CThe Act") 
published on page 43685 in the FsasiAL 
Reqistxb a proproeed notice for a NASA 
system of records subject to the Act. 
NASA 73FHAP. Iziterested persons were 
given until October 17. 1975. to submit 
comments. No such comments were re¬ 
ceived. 

Accordingly, the proposed NASA no¬ 
tice of this system of records. NASA 
73FHAP Is adc^ted without change, ef¬ 
fective November 7.1875. 

Duwaso L. Caow. 

Associate Deputy Administrator. 

|FR X>oc.75-3107i Filed 11-17-75:8!45 am) 


|NotlC4 (75-96)1 
PRIVACY ACT 

No t ice s of Systs m g of Recoids 

In the notloes of systems of records 
published by the National Aeronautics 
and Space Administration on Monday. 
September 23, 1875. make the following 
changes; 

1. In NASA lOBRPA (page 436781 
after the item entitled "System Man- 
ager(s> and address" change the first 
sentence to read •'Director of Pxiblic In¬ 
formation at Location 1". 

2. In NASA lOEEOR (page 436781 un¬ 
der the Item "Ssrstem tnanagerfs) and 
address". foUowiw the words: "Subsys¬ 
tem managers:" change "Director of Ad¬ 
ministration and Management at Loca¬ 
tion 4" to read "Head. Equal Opportun¬ 
ity Programs Office at Location 4"—and 
change "Technical Management Assist¬ 
ant, Manpower Office at Ijocallon 6" to 


read "Equal Opportunity Officer at Lo¬ 
cation 6". 

3. In NASA lOGMVP, [page 436791 
change the words a^ter: "System loca¬ 
tion" to "LocatloDS 1 through 15 inclu¬ 
sive as set forth in Appendix A**. 

Under the Item "System Manager(s) 
and address", after the words: ; 

Contract and Property Specialist. Loca¬ 
tion 13;" Insert the words "Chief, Matn- 
tenanoe and Administration Office, Loca¬ 
tion 14:". 

4. In NASA lOPAYS [page 436801 
change the Item **Categorlcs of records In 
the system", to read "the data contained 
in this system of records includes pay- 
roD. employee leave, insurance, labor and 
manpower distribution and overtime In¬ 
formation. 

5. In NASA lOSECR (page 43681] 
change the Item: "System location" to 
read "Locations 1 through 12 Induatvc 
and location IS as set forth in Appendix 
A". Under the item "System managerCs) 
and address, after ",.. Location 10;" In- 
eert the words "Safety and Security Of¬ 
ficer at Location 15;". 

6 . In NASA lOSMED fpage 436821 
under the item "System location" change 
the numeral "14" to "15". Under the item 
"System manager(s) and address" 
change the numeral "14" to "15". 

7. In NASA lOXROI (page 43683 
under the item "System managerCs) and 
address" change "Chairman, NASA ex¬ 
change. Location 9" to read "Zbcchan^v 
Operations Manager, Location 9". 

Ditwasd L. Csow, 
Associate Deputy Administrator. 

|FR Doc.75-ai073 FUed 21-17-75:8:45ami 


NATIONAL FOUNDATION FOR THE 
ARTS AND HUMANITIES 

ADVISORY COMMITTEE; EDUCATION 
PANEL 

Notice of Meeting 

Novnexxs 11, 1975. 

Pursuant to the provisions of the Fed¬ 
eral Advisory Committee Act (PubUc Law 
92-463) notice la hereby given that s 
meeting of the Education Panel will con¬ 
vene at 9:00 am. each day at WaahlnR- 
ton, D.C., on December 15 and 16. 1975 

The purpose of the meeUng Is to revlen 
Projects applications submitted to the 
National E^ndowment for the Uumsmi- 
ties for grants to educational instiUiUon 
and non-profit organizations. 

Because the proposed meeting win 
consider financial information and per¬ 
sonnel and similar files the disclosure of 
which would constitute a clearly unwnr- 
ranted invasion of personal privacy, pur¬ 
suant to authority granted me by the 
c:3iahTnan*8 Ddegation of Authority to 
Close Advisory Committee Mectlni:^^. 
dated August 13.1973,1 have dctennlned 
that the meeting would fall writhln ex¬ 
emptions <4) and <6) of 5 UB.C. 652(b) 
and that it la essential to close the meet¬ 
ing to protect the free exchange of Inter¬ 
nal views and to avoid Interference with 
operation of the CommlUce. 
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It Is suggested that those desiring 
more specific infonnatioD contact the 
Advisory Committee Management Of¬ 
ficer, Mr. John W. Jordan. 80g 16th 
Street, NW., Washington. D.C. 20506, or 
call area co^ 202-382-2031. 

John W. Jordan. 

Advisory Committee, 
Management Officer, 

IFR Doc.75-3n38 PUed U-17-7S;8:45 Am| 


EDUCATION PANEL; ADVISORY 
COMMITTEE 

Notice of Meeting 

NovEMan 11.1975. 

Pursuant to the provisions of the Fed¬ 
eral Advisory Committee Act < Public 
Law 92-463) notice Is hereby given that 
a meeting of the Education Panel wUl 
convene at 9:00 a.m. each day at Wash¬ 
ington, D.C.. on December 18 and 19, 
1975. 

The purpose of the meeting is to re- 
N'iew Projects applications submitted to 
the National Endowment for the Hu¬ 
manities for grants to educational insti¬ 
tutions and non-profit organisations. 

Because the proposed meeting will 
consider financial Information and per- 
^onnel and similar files the disclosure of 
whkh would constitute a clearly unwar¬ 
ranted bivBsion of personal privacy, pur¬ 
suant to authority granted me by the 
Chairman's Delegation of Authority to 
Close Advisory Committee Meetings, 
dated August 13.1973,1 have determined 
that the meeting would fall within ex¬ 
emptions (4) and (6) of 5 U^.C. 552(b) 
and that it is essential to close the meet¬ 
ing to protect the free exchange of In¬ 
ternal views and to avoid interference 
with operation of the Committee. 

It is suggested that those desiring more 
»pcciflo information contact the Advi¬ 
sory Committee Management Officer, 
Mr. John W. Jordan, 806 15lh Street. 
N.W., Washington, D.C. 20506, or call 
area code 202-382-2031. 

Joint W. Jordan. 

Advisory Committee 
Management Officer. 

[FB Doc.76>aU39 Piled 11-17-75.8:45 Am] 


FELLOWSHIPS PANEL: ADVISORY 
COMMITTEE 

Notice of Meeting 

November 5.1975. 

Pursuant to the provisions of the Fed¬ 
eral Advisory Committee Act < Public Law 
92-463) notice is hereby given that a 
nieetlng of the Fellowships Panel will be 
held at Washington. D.C. on December 5, 
6 . 9. 10. 16, and 20. 1975, from 9:00 ojn. 
to 5:30 p.m. 

The purpose of the meeting Is to re¬ 
view Fellowships in Re.sldence for Col- 
lege Teachers applications submitted to 
^ National Endowment for the Hu- 
inaoitiei for 1976-77 fellowship grants. 

Because the proposed meeting will 
consider financial Information and per- 
and similar files the disclosure of 
which would constitute a clearly unwar- 
ranted Invasion of personal privacy, pur¬ 


suant to authority granted me by the 
Chairman's Delegation of Authority to 
Close Advisory Committee Meetings, 
dated August 13,1973,1 have determined 
that the meeting would fall within 
exemptions (4) and <6) of 5 UJB.C. 652 
(b> and that it is essential to close the 
meeting to protect the free exchange of 
internal views and to avoid interference 
with operation of the Committee. 

It is suggested that those desiring more 
specific Information contact the Advi¬ 
sory Committee Management Officer, 
Mr. John W. Jordan. 806 15th Street, 
N.W., Washington, D.C. 20606, or caU 
area code 202-382-2031. 

John W. Jordan, 
Advisory Committee 
Management Officer. 

IFR 000.76-31140 PUed 11-17-75:8:45 ami 


PUBLIC PROGRAMS PANEU 
ADVISORY COMMITTEE 

Notice of Meeting 

November 3, 1975. 

Pursuant to the provisions of the Fed¬ 
eral Advisory Committee (PuMlc Law 92- 
463) notice is hereby given that a meet¬ 
ing of the Public Programs Panel will 
meet at Washington. D.C. xm Decem¬ 
ber 16 and 16, 1975, commencing at 9:00 
a.m. 

The purpose of the meeting is to review 
Humanities Museums and Historical Or¬ 
ganizations grant proposals that have 
been submitted to the Endowment for 
possible grant funding. 

Because the proposed meeting will 
consider financial information and per¬ 
sonnel and similar files the disclosure of 
which would constitute a clearly unwar¬ 
ranted invasion of personal privacy, pur¬ 
suant to authority granted me by the 
Chairman's Delegation of Authority to 
Close Advisory Committee Meetings, 
dated August 13, 1973, I have deter¬ 
mined Uiat the meeting would fall within 
exemptions (4) and (6) of 5 UJ3.C. 552(b) 
and that it is essential to cloee the meet¬ 
ing to protect the free exchange of inter¬ 
nal views and X j avoid interference with 
operation of the Committee. 

It is suggested that those desiring more 
specific Information contact the Advisory 
Committee Management Officer, Mr. 
John W. Jordan, 806 15lh Street, N.W., 
Washington. D.C, 20606. or call Area Code 
202-382-2031. 

John W. Jordan, 
Advisory Committee 
Management Officer, 
|FRDocrr5-31141 PUed 11-17-75;8:45aoi| 


PUBLIC PROGRAMS PANEL; 

ADVISORY COMMITTEE 

Notice of Meeting 

November 5. 1975. 

Pursuant to the provisions of the Fed¬ 
eral Advisory Committee Act C Public 
Law 92-463) notice Is hereby given that 
a meeting of the Public Programs Panel 
will meet at Washington. D.C. on Decem¬ 
ber 8 and 9. 1075, commencing at 9:90 
a.in. 


The purpose of the meeting is to review 
Humanities Media Grant proposals that 
have been submitted to the Endowment 
for possible grant funding. 

Because the proposed meeting will 
consider financial information and per¬ 
sonnel and similar files the disclosure of 
which would constitute a clearty unwar¬ 
ranted invasion of personal privacy, pur¬ 
suant to authority granted me by the 
Chairman's Delegation of Authority to 
Close Advisory Committee Meetings, 
dated August 13, 1973, I have deter¬ 
mined that the meeting would fall within 
exemptions (4) and (6) of 5 UB.C. 562(b) 
and that it is essential to close the meet¬ 
ing to protect the fre? exchaxige of inter¬ 
nal views and to avoid interference with 
operation of the Cl^ommittee. 

It is suggested that those desiring more 
specific Information contact the Ad\isoty 
Committee Management Officer. Mr. 
John W. Jordan. 806 15th Street, N.W.. 
Washington, D.C. 20506, or call Area Code 
202-382-2031. 

John W. Jordan, 
Advisory Committee 
Management Officer. 

IFR Doc.76-31143 FUsd 11-17-75:8:45 am) 


NATIONAL LABOR RELATIONS 
BOARD 

CHAIRMAN'S TASK FORCE ON THE 

NATIONAL LABOR RELATIONS BOARD 

Notice ol Establishment and Certificatton 

Pursuant to Section 9^a><2) of the 
Federal Advisory Committee Act (86 
Stat. 770, 5 U S-C. App. I. Sec. 1. et seq.), 
the Chairman of the National Labor 
Relations Board, with Uio approval of 
the Board, hereby announces the estab¬ 
lishment. clTecUvc January 2.1976. of the 
Chairman's Task Force on the National 
Labor Relations Board. 

The establishment of this committee 
has been authorized by the Director. Of¬ 
fice of Management and Budget, as teing 
in accord with the Federal Advisory 
Committee Act. The Chairman of the 
National Labor Relations Board hereby 
certifies that creation of this task force 
is in the public Interest and will further 
the purposes and objectives of the Na¬ 
tional Labor Relations Board and of the 
National Labor Relatlotus Act as 
am^ded. 

The Chairman's Task Force on the Na¬ 
tional Labor Relations Board will be 
comprised of Individuals from labor, 
management, academia, and the pub- 
lie who are familiar with the processes 
of the National Labor Relations Board 
and experienced in the complexities of 
collective bargaining and the need for 
.swift resolution of labor disputes. The 
purpose and objectives of the task force 
will be to (1) resdew and evaluate exist¬ 
ing strucuire. practices, procedures, 
rules, and regulations for the Investiga¬ 
tion, prosecution, hearing, decision, and 
enforcement of cases fUed with the 
Agency; (2) advise the Board or the 
General Counsel, where appropriate, of 
its recommendations on the means and 
methods of Improving the Agenesr’s 
processes; (3) nmke recommendations to 
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the Board on the recruitment and pro* 
ductlvlty of administraUvo law judges; 
(4) serve as a forum for exchange ot 
ideas and opinions of Intciosted persons. 

Dated. Washington, D.C., November 7. 
1975. 

By Order of the National Labor Rela¬ 
tions Board. 

facAtl John C. Tihtesdale. 

Executive Secretary. 

(FR Doc.7a-31012 PiliKi 11-17-7S;8:4S am] 


ENERGY RESEARCH AND 
DEVELOPMENT ADMINISTRATION 

TASK FORCE ON DEMONSTRATION 
PROJECTS AS A COMMERCIAUZATtON 
INCENTIVE 

Meeting 

November 14. 1975. 

In accordance with provisions of Pub¬ 
lic Law 92-463 cFederal Advisory Com¬ 
mittee Act), the Task Force on Demon- 
Btration Projects as a CommerclallEation 
Incentive will hold Its first meeting from 
9 ajn. to 6 pjn. on Wednesday. Decem¬ 
ber 3. 1975, in room 2010 (second floor). 
New Executive Oflice Building. 726 Jack- 
son Place NW., Washington, D.C. This 
meeting will be open to the public. The 
purpose of the meeting Is to review past 
experience in federally sponsored demon¬ 
stration projects and to consider the ap¬ 
plicability of certain analytical and in¬ 
formation-gathering techniques which 
might be used in planning and designing 
prototype commercial demonstrations. 
The tentative agenda for the meeting is 
as follows: 

9:00 The Bole of the Fodeml Ooverxunent la 
Supporting Commorclal DemoostratloDs of 
New Technology—Mr. Hugh Lowoth. Oflice 
of Management and Budget. 

9:30 Introduction. Organization, Modus Op- 
erandl. 

10:15 Welcome—Dr. Robert Soamans, Jr. 
10:30 Break. 

10:45 Historical Experience with Oorem- 
ment-sponsored Demonstration Projecta<* 
RAND Corporation. 

12:30 Recess. 

1:30 Declaion Analysis—Stanford Research 
Institute. 

3:15 Personal Interview Methodology for 
SollciUng Industry Experience in Pro¬ 
gram Planning—iDtematlonal Planning 
Management Corporation. 

3:45 Break. 

4:00 Task Force Dtacusslon of Project Ihl- 
tlatlon IiMitie. 

4:45 Task Force Internal Organization. 

5:00 Adjournment. 

Practical considerations may dictate 
alteraUons in the above agenda or 
schedule. 

The membership of the Task Force 
represents the principal groups involved 
in commercialization decisions in the 
field of energy. The chairman of the 
Task Force Is Dr. Robert A. Charpie, 
President of the Cabot Corporation. The 
other members of the Task Force and 
the sectors they represent are: 

1. Product Development Companies: 6 
members. 

Mr. Robert C. Ounneas. retired Vtoa-Cbalr- 
man of tho Board. Standard OU Oo. 
(Indiana). 


Or. Edward B. David. Jr.. Executive Vice- 
President. Ooukl. Ino. 

Dr. Denis M. Robinson. Chairman of the 
Board. High Vottago Engineering Corpora¬ 
tion. 

Mr. Howard K. Nason. President. Monsanto 
Research Company. 

Dr. Thomas Paine. 8r., Vice-President. Gen¬ 
eral Electric Company. 

II. A A E.^Oeslgn’^onstruct Firms: 1 
member. 

Mr. W. Kenneth Davis. Vice-President. Bech¬ 
tel Power Corporation, 
in. Investment Companies: 

A. Commercial Banks; i member. 

Mr. WUUaro Cross, Jr.. Executive Vice-Presi¬ 
dent, Morgan Guaranty Bank. 

B. Investment Bank: 1 member. 

Mr. George Montgomery, Senior Vice-Presi¬ 
dent. White. Weld A Oo. 

IV. Delivery Organizations: 

A. dtUltlee: 2 members. 

Mr. Wallace B. Behnke. Executive Vlce-Preel- 
dent. Commonwealth Edison Company. 

Mr. Robert A. Baker. Sr.—retired Executive 
Vice-President. Public Service Electric A 
Gas Company. 

B. Local Government; 1 member. 

Mr. Ell Freedman, City Manager. Rochester. 
New York. 

V. Regulatom: 

A Federal: 1 member. 

Mr. John Quarles. Jr.« Deputy Administrator. 
Environmental Protection Agency. 

B. State: 1 member. 

Dr. Allan Pasternak. Commissioner, Cali¬ 
fornia SUte Energy Resources Oonaervatloo 
and Development OommUslon. 

The Chairman is empowered to con¬ 
duct the meeting in a manner that in his 
judgement will facilitate the orderly con¬ 
duct of business. 

With respect to public participation in 
agenda items, scheduled above, the fol¬ 
lowing requirements shall apply; 

(a) Persons wishing to submit written 
statements on agenda items may do ao 
by mailing 12 copies thereof, postmarked 
no later than December 1. 1975. to the 
Director, Office of Industry. State and 
Local Relations. U.S. Energy Research 
and Development Administration. Wash¬ 
ington, D.C. 20545. Comments shall be 
directly relevant to the above agenda 
items. Minutes of the meeting will be kept 
open for 30 daj’s for the receipt of WTlt- 
ten statements for the record. 

(b) Information as to whether the 
meeting has been rescheduled or relo¬ 
cated can be obtained by a prepaid tele¬ 
phone call on December 2. 1975. to the 
Office of Industry. State and Local Re¬ 
lations on (202) 376-4119 between 8:30 
a.m. and 5:00 pm. E.8.T. 

(c) Questions at the meeting may be 
propounded only by members of the Task 
Force and ERDA officials assigned to par¬ 
ticipate with the Task Force in its 
deliberations. 

(d) Seating to the public will be made 
available on a first-come, first-served 
basis. 

(e) The use of stiU. movie, and tele¬ 
vision cameras, the physical Installation 
and presence of which will not Interfere 
with the course of the meeting, will be 
permitted both before and after the 
meeting and during any recess. The use 
of such equipment will not. however, be 
allowed while the meeting Is in session. 

(f) Copies of minutes will be made 
available for copying, following their 


certification by the Chairman. In accord¬ 
ance with the Federal Advisory Commit¬ 
tee Act. at the Energy Research and De¬ 
velopment Administration's Public Docu¬ 
ment Room. 20 Massachusetts Avenue 
NW.. Washington. D.C. 20545, upon pay¬ 
ment of all charges required by law. 

Harry L. Peebles. 

Deputy Advisory Committee 
Management Ojfflcer, 
(FRDoo.75-31340 Filed 11-17-75:11:16 am] 


NUCLEAR REGULATORY 
COMMISSION 

ADVISORY COMMITTEE ON REACTOR 
SAFEGUARDS PROCEDURES SUBCOM 
MITTEE 

Notice of Meeting 

In accordance with the purposes of 
Sections 29 and 182 b. of the Atomic 
Energy Act <42 UB.C. 2039. 2232b.). the 
Advisory Committee on Reactor Safe¬ 
guards Procedures Subcommittee will 
hold a meeting at 1:30 pjn.. on Decem¬ 
ber 3. 1975, in Room 1010. 1717 H Street. 
N.W., Washington. DC. 20555. This 
meeting will be closed to the public. 

The Subcommittee wlU meet in closed 
Executive Session to discuss pitHX)sed 
clianges to Committee policy and prac¬ 
tices including procedures related to the 
conduct of ACRS meetings, the respec¬ 
tive duties and responsibilities of ACRS 
Subcommittees and the full Committee, 
preparation of ACRS reports to the Nu¬ 
clear Regulatory Commission, the make¬ 
up of ACRS Subcommittees, and the 
nomination of candidates for ACRS 
membership. Individual members will 
exchange and discuss their personal 
opinions and recommendations regard¬ 
ing proposed changes in these proce¬ 
dures leading to a final recommendation 
by the Subcoinmittee to the ACRS. 

I have determined in accordance with 
Subsection 10(d) of Public Law 92-463 
that it is necessary to hold this meeting 
in closed session, as noted, to protect 
the free exchange of opinion during the 
Committee's deliberative process. Sepa¬ 
ration of factual Information from the 
individual advice, opinion, or recom¬ 
mendations of ACRS members 1$ not 
considered practical. 

Dated: November 13, 1975. 

John C. Hoyle. 

Advisory Committee 
Management OOicer, 
(FBDoc.75-3n25 FUed 11-17-75:8:45 am) 


ADVISORY COMMITTEE ON REACTOR 
SAFEGUARDS SUBCOMMITTEE ON THE 
KOSHKONONG NUCLEAR POWER 
PLANT 

Notice of Meeting 

In accordance with the purposes of 
Sections 29 and 182b. of the Atomic 
Energy Act (42 US.C. 2039, 2232 b.), the 
AC7RS Subcommittee on the Koshkonong 
Nuclear Power Plant will hold a meeting 
on December 3, 1975. in Room 1046, 
1717 H Street, N.W„ Washington. D.C. 
20555. The purpose of this meeting is 
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to continue the review of the appiicaUon 
of the Wisconsin Electric Power Com¬ 
pany. et aL. for a conatruction permit 

The agenda for subject meeting shall 
be as follows: 

Wcdne^d^y, December J, J97$, iriO e.m. 
The SubcommlttM wlU meet In cloeed Exec- 
utlve Session, with any ot tu conaultenU 
who may be present, to expkire their pre- 
Umlnary opinions, baaed upon thetr inde¬ 
pendent review of aaTety reporta. regarding 
matter which should be considered during 
the open session In order to formulate a 
Subcommittee report and recommendatlona 
to tha fuU Committee. 

s.in. iiislii the eonciueion of btcelNest. 
The Suboommlltee wUl meet in open sesalon 
to hear preeentaUona and hold dUcuaslons 
with the NRC Staff and repreaentaUves of 
the Wisconsin Electric Power Company, et 
al.. regarding design features and aite-reiated 
aepecU Of the application for a construction 
permit aa weU as other matters relating to 
review of the Safety Analysis Report. 

At the ooocluaion of the open aeaskm. the 
Subcommittee wUl csikjus In a brief, cloeed 
• Msslon to determine whether the matters 
Identified in the Initial cloeed sesekm have 
been adequately covered and whether the 
project la ready for review by the full Com¬ 
mittee. During the semlcm Subcommittee 
membera and coneulUtnu wm dlaeuaa their 
final opinions and reooouneodaUone on these 
mattera. Upon conclusion of Uila canons, the 
Subcommittee wiU meet again In brief open 
eetiloa to announce Its determination. 

In addition to these closed deUbera- 
tiva sessions, it may be necessary for the 
Subcommittee to hold one or more closed 
sessions for the purpose of exploring with 
tha NRC Staff Applicant matters In¬ 
volving proprietary information, partic¬ 
ularly with regard to specific features 
of the plant design and plans related to 
plant security. 

I have determined, in accordance with 
Subsection 10(d) of Public Law 92-463. 
that it is necessary to conduct the above 
closed sessions to protect the free inter¬ 
change of internal views fn the final 
stages of the Subcommittee's delibera- 
thra process (5 U.8.C. S52(b) (5)) and to 
protect confidential proprietary or plant 
5 ;ecurity- information (5 U.8.C. 552 

(b)(4>). Separation of factual material 
from individuals* advice, opinions, and 
recommendations while closed Executive 
Sessions are in progress is considered 
impraciScal. 

Practical considerations may dictate 
alteratknis in the above agenda or sched¬ 
ule. The Chairman of the Subcommittee 
is empowered to conduct the meeting In 
a manner that. In his judgment, will fa¬ 
cilitate the orderly conduct of business, 
including provisions to carry over an in- 
completed open session from one day to 
the next. 

With respect to public partkipation in 
the open portion of the meeting, the fol¬ 
lowing requirements shall apply: 

(a) Persons wishing to submit written 
statements regarding the agenda items 
may do so by providing a readily repro- 
^iuclble copy to Uie Subcommittee at the 
t>cEinnlnff of the meeting. Comments 
should be limited to safety related areas 
within the Committee's purview. 

Persons desiring to moll written com- 
nicnts may do so by sending a readily 
reproducible copy thereof In time for 


consideration at this meeting. Comments 
postmarked no later than November 26. 
1975 to Mr. R. U Wright, ACR8. NRC. 
Washington. D.C. will normally be re¬ 
ceived In time to be considered at this 
meeting. 

Background information concerning 
items to be considered at this meeting 
can be found in documents on file and 
available for public inspection at the 
NRC Public Document Room. 1717 H St., 
N.W.. Wa-shlngton, D.C. 20555 and at the 
Dwight-Foster Public Library. P.O. Box 
68 , Fort Atkinson. W1 53538. and the 
Municipal Reference Service. Room 103- 
B. Madison Public Ubrary. Madison. WI 
53l09. 

«b) Those persons wishing to make 
an oral statement at the meeting should 
make a written request to do so. iden¬ 
tifying the topics and desired presenta¬ 
tion time so that appropriate arrange¬ 
ments can be made. The Committee will 
receive oral statements on topics rele¬ 
vant to the Committee's purview at an 
appropriate time chosen by the Chair¬ 
man of the Subcommittee. 

(c) Further information regarding 
topics to be discussed, whether the meet¬ 
ing has been cancelled or rescheduled, 
the Chairman's ruling on requests for 
the opportunity to present oral state¬ 
ments and the Ume allotted therefor can 
be obtained by a prepaid telephone call 
on December 2, 1975 to the Office of the 
Executive Director of the Committee 
(telephone 202/634-1413. Attn: Mr. R. L. 
Wright) between 8:15 a.m. and 5:00 p.m.. 
EST. 

(d) Questions may be propounded only 
by members of the Subcommittee and its 
consultants. 

(e) The use of sUll. motion picture, 
and lele\islon cameras, the phyrical in¬ 
stallation and presence of which will not 
interfere with the conduct of the meet¬ 
ing. wiU be permitted both before and 
after the meeting and during any recess. 
The use of such equipment will not, how¬ 
ever. be allowed while the meeting is in 
session. 

<f) Persons with agreements or orders 
permitting access to proprietary Infor¬ 
mation, other than plant security infor¬ 
mation, may attend portions of ACRS 
meetings where this materia] Is being dis¬ 
cussed upon confirmation that such 
agreements are elTecUve and relate to the 
material being discussed. 

The Executive Director of the ACRS 
should be informed of such an agreement 
at least three working days prior to the 
meeting so that the agreement can be 
confirmed and a determination can be 
made regarding the applicability of the 
agreement to the material that will be 
discussed during the meeting. Minimum 
information provided should include in¬ 
formation regarding the date of the 
agreement, the scope of material included 
In the agreement, the project or projects 
involved, and thq names and titles of 
the persons signing the agreement Ad¬ 
ditional information may be requested 
to identify the specific agreement in¬ 
volved. A copy of the executed agreement 
should be provided to Mr. R. L. Wright 
of the ACRS Office, prior to the begin¬ 
ning of the meeting. 


(g) A copy of the transcript of the 
open portion of the meeting will be avail¬ 
able for inspection on or after Decem¬ 
ber 10. 1975 at the NRC PubUc Docu¬ 
ment Room. 1717 H St.. N.W.. Washing¬ 
ton. D.C. 20555. and at the Dwight-Fos¬ 
ter PubUc Library, P.O. Box 88. Port 
Atkinson, WI 53538. and the Municipal 
Reference Service. Room 103-B, Madi¬ 
son PubUc Library, Madison. WI 53709. 

Copies of the minutes of the meeting 
win be made available for inspection at 
U» NRC Public Document Room, 1717 H 
St.. N.W., Washington, D.C. 20555 after 
March 3. 1976. Copies may be obtained 
upon payment of appropriate charges. 

Dated: November 13,1975. 

Jona C. Hoyl*. 

Advisory Commttiee 
Manaoemsnt Officer, 
(PH Doc.75-31126 Piled ll>l7o75.6:45 sm] 


- |DocketKa8.STlf 50-i56sndSTN50^7| 

COMMONWEALTH EOtSON CO.; BRAID- 
WOOD STATION. UNITS 1 AND 2 

Notice of AvsllablUN of Second Partial 

Initial Decision of Atomic Safety and 

Licensing Board 

Pursuant to the National Environmen¬ 
tal Policy Act of 1969 and the Commis¬ 
sion's regulations in Appendix D of 10 
CFR Part 50. the Atomic Safety and Li¬ 
censing Board In the above-capUoned 
proceeding issued a Partial Initial De¬ 
cision on January 8.1975, relating to en¬ 
vironmental and site suitability matters. 
Notice of availability of the Partial Ini¬ 
tial Decision was published in the Fxo- 
XMAL Rsgxstes on February 11. 1975 (40 
FJL 6392). On October 29. 1975. the 
Atomic Safety and Licensing Board is¬ 
sued a Second Partial Initial Decision 
related to 10 CFR 50.10(e) (3) activity 
for tlie Commonwealth Edison Com- 
panyls Byron Station, Units 1 and 2, and 
Braldwood Station, Units 1 and 2. 

The Second Partial Initial Decision 
modified the Partial Initial Decision 
dated January 8, 1975 in respect to the 
Braldwood Station, Units 1 and 2. In that 
certain site clearing techniques. Imposed 
as conditions to the issuance qf the lim¬ 
ited work authorization, should be mod¬ 
ified to allow disposal of trees to be re¬ 
moved from the Braldwood site by burn¬ 
ing rather than by chipping and burial, 
in accord with Illinois law. Notice of the 
Issuance of (he Limited Work Author¬ 
ization was published in the Fbdeeal 
RxcnsTWi on November 6. 1975 (40 Tit. 
51694). 

A copy of (1) the Partial Initial Deci¬ 
sion issued January 8. 1975. and (2) the 
Second Partial Initial Decision dated 
October 29, 1975 are available for public 
Inspection at the Commission's Public 
Document Room at 1717 H Street, N.W.. 
Washington, D.C., and In the Wilmington 
Township Public Library, 201 South Kan¬ 
kakee Street, Wilmington, nUnois. 

Single copies of the Partial Initial 
Decision and the Second ^Partial Initial 
Decision by the Atomic Safety and Li¬ 
censing Board may be obtained upon re¬ 
quest addressed to the U.8. Nuclear Regu- 
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latory Commission. Washington. D.C. 
20555. Attention: I^ector. Division of 
Reactor Licensing. 

Dated at Rockville. Maryland, this 11th 
day of Novemt^ 1975. 

For the Nuclear Regulatory Commis* 
Sion. 


B. J. Youngblood. 
Chief, Environmental Projects 
Branch 3, Division of Re- 
actor Licensing, 

(FR 000.75-51123 FUed ll>17<-76;8:45 am) 


IDockflt Noa. 50-360.60-270 and 50-287) 
DUKE POWER CO. 

Notke of Issuance of Amendments to 
Fadlhy Operating Licenses 

Notice Is hereby given that the UB. 
Nuclear Regulatory Commission (the 
Commission) has issued Amendments 
No. 14. 14. and 11 to Facility Operating 
Licenses No. DPRr-38. DPR-47, and DPR- 
55. respectively, issued to Duke Power 
Company which revised Technical Spec¬ 
ifications for operation of the Oconee 
Nuclear Station. Units 1.2. and 3. located 
in Oconee County. South Carolina. The 
amendments are effective as of the date 
of issuance. 

^ These amendments allow the momen¬ 
tary passage of personnel through the 
outer door of a containment hatch which 
is inoperable due to a failed inner door 
gasket. The momentary passage would 
be permitted for repair or test of the 
inner door. 

The application for the amendments 
compiles with the standards and require¬ 
ments of the Atomic Energy Act of 1954. 
as amended (the Act), and the Com¬ 
mission's rules and regulations. The 
Commission has made appropriate find¬ 
ings as required by the Act and the Com¬ 
mission’s rules and regulations in 10 
CFR Chapter I. which are set forth in the 
license amendments. Prior public notice 
of these amendments is not required 
since the amendments do not involve a 
significant hasards consideration. 

For further details with respect to this 
action, see (1) the application for 
amendmeills dated January 15. 1975. (2) 
Amendments No. 14. 14. and 11 to Li¬ 
censes No. DPRr-38. DPR-47. and DPR- 
55. with Changes No. 24.19. and 11. and 
(3) the Commission’s related Safety 
Evaluation. All of these Items are avail¬ 
able for public Inspection at the Com¬ 
mission’s Public Document Room. 1717 
H Street. NW.. Washington. D.C. and at 
the Oconee County Library. 201 South 
Spring Street. Walhalla. South Carolina 
29691. 

A copy of Items <3) and (3) may be 
obtained upon request addressed to the 
UB. Nuclear Regulatory Commission. 
Washington. D.C. 20555. Attention: Di¬ 
rector. Dlviston of Reactor Licensing. 


Dated at Bethesda, Maryland, this 
11th day of November 1975. 


For the Nuclear Regulatory Commis¬ 
sion. 


Robert A. Purple, 
Chief, Operating Reactors 
Branch No. 1. Division of 
Reactor Licensing, 


IFR Doo.75-3n23 FUed 11-17-75.8:45 am) 


(Docket Nos. 60-359 and 50-260] 

TENNESSEE VALLEY AUTHORITY 

Notice of Issuance of Anriendments to 
Facility Operating Licenses 

Notice is hereby given that the UB. 
Nuclear Regulatory Commission (the 
Commission) has issued Amendment No. 
16 to Facility Operating License No. 
DPRr-33 and Amendment No. 13 to Faci¬ 
lity Operating License No. DPR-52 issued 
to Tennessee Valley Authority which re¬ 
vised Technical Specifications for opera¬ 
tion of the Browns Ferry Nuclear Plant. 
Units 1 and 2. located in Limestone 
County, Alabama. ’The amendments are 
effective as of the date of Issuance . 

The amendments revise the licenses 
and the Technical Specificatiocis to pro¬ 
vide for standard provisions for special 
nuclear, source and byproduct materials. 

The application for these amendments 
complies with Uie standards and require¬ 
ments of the Atomic Energy Act of 1954, 
as amended (the Act), and the Commis¬ 
sion's rules and regulations. The Com¬ 
mission has made appr^riate findings as 
required by the Act and the Commis¬ 
sion’s rules and regulations In 10 CFR 
Chapter 1, which are set forth in the li¬ 
cense amendments. Prior public notice 
of these amendments is not required 
since the amendments do not Involve a 
significant hazards consideration. 

For further details with respect to this 
action, see (1) the application for 
amendments dated October 10. 1975. (2) 
Amendment No. 16 to License No. DPR- 
33 and Amendment No. 13 to License No. 
DPRr-52 with Change No. 15, and (3) 
the Commission's related Safety Eval¬ 
uation. All of these items are available 
for public inspection at the Commission's 
Public Document Room. 1717 H Street* 
NW.« Washington, D.C.. and at the Ath¬ 
ens Public Library, South and Forrest. 
Athens. Alabama 35611. 

A copy of items (2) and (3) may be 
obtained upon request addressed to the 
U.8. Nuclear Regulatory Commission* 
Washington. D.C. 20555. Attention: Di¬ 
rector. Division of Reactor Licensing. 

Dated at Bethesda, Maryland, this 
11th day of November 1975. 

For the Nuclear Regiilatory Commis¬ 
sion. 

Robert A. Purple, 
Operating Reactors Branch No, 

1, Division of Reactor Licens* 
ing, 

(PR OO0.75-31124 FUed ll-i7-75;8;45 sm] 


ADVISORY COMMITTEE ON REACTOR 

SAFEGUARDS SUBCOMMITTEE ON REG- 

LATORY GUIDES 

Notice of Meeting 

In accordance with the purposes of 
Sections 29 and 182 b. of the Atomic En¬ 
ergy Act (42 UB.C. 2039. 2232 b.). the 
Advisory Committee on Reactor Safe¬ 
guards Subcommitee on Regulatory 
Guides will hold a meeting on December 
3. 1975 in Room 1062, 1717 H Street. 
N.W., Washington. D.C. This meeting 
will have both open and closed sessions. 

The following constitutes that portion 
of the Subcommittee's agenda for the 
above meeting which will be open to the 
public: 

Wednesday, December 3, 197$, 8:45 am, 

until about 11:00 a.m. 

The Subcommittee will hear presenta¬ 
tions from the NRC Staff and will hold 
discussions with this group pertinent to 
the following items: 

1 . Regulatory Guide 1.94. Rev. 1, 
^’Quality Assurance Requirements for In¬ 
stallation. Inspection, and Testing of 
Structural Concrete and Structural Steel 
During the ConstrucUon Phase of Nu¬ 
clear Power Plants.” dated October 15. 
1975. 

2 . Regulatory Guide 1.96. Rev. 1, ^De- 
sign of Main Steam Isolation Valve 
Leakage Control Systems for Boiling 
Water Nuclear Power Plants,” 

3. Regulatory Guide 1.20, Rev. 2, 
"Comprehensive Vibration Assessment 
Program for Reactor Internals During 
Preoperational and Initial Startup Test¬ 
ing.” 

In connection with the above agenda 
items, the Subcommittee may hold one 
or more Executive Sessions, not open to 
the public, at approximately 8:30 a.m. 
and 11:00 a.m. on Decemter 3 to consider 
matters related to the above reviews. 
These sessions will involve an exchange 
of opinions and discussions of prelimi¬ 
nary views and recommendations of 
Subcommittee members and internal de¬ 
liberations for the purpose of formulat¬ 
ing recommendations to the ACR8. 

After the above p(»ilon of the meet¬ 
ing is concluded, the Subcommittee will 
meet in closed sessions with the NRC 
Staff and any consultants at about 11:00 
a.m. until the close of business to dis¬ 
cuss the following working papers: 

1. "Quality Assurance Requirements 
for Installation. Inspection, and Testing 
of Mechanical Equipment and Sys¬ 
tems,” Regulatory Guide 1 JCX, 

2. "Periodic Testing of Class 1-E Pow¬ 
er and Protection Systems." Regulatory 
Guide 1.XX. 

This portion of the meeting may In¬ 
clude Executive Sessions both before and 
after the closed seslsons with the NRC 
Staff. 

I have determined. In accordance with 
Subsection 10(d) of Public Law 92-463. 
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that it Is necessary to conduct the above 
closed sessions to protect the free inter¬ 
change of internal views in the final 
Stages of the Subcommittee's deliberative 
process and that other closed sessions 
will be held to discuss and exchange 
views on working popers (5 U3.C. 652 
(b)(5>). Separation of factual material 
from individuals' advice, opinions, and 
recommendations while clos^ Executive 
Sessions are in progress is considered im¬ 
practical. 

Practical considerations may dictate 
alterations in the above agenda or sched¬ 
ule. The Chairman of the Subcommittee 
is empowered to conduct the meeting in 
a manner that in his judgment will fa¬ 
cilitate the orderly conduct of business. 
Including provisions to carry over an 
incompleted open session from one day 
to the next. 

With respect to public participation in 
the open portion of the meeting, the fol¬ 
lowing requirements shall apply: 

(a) Persons wishing to submit written 
statements regarding Regulatory Guides 
1.24,1.96, and 1.20 may do so by providing 
a readily reproducible copy to the Sub¬ 
committee at the beginning of the meet¬ 
ing. Such comments shall be based upon 
documents on file and available for pub¬ 
lic inspection at the NRC Public Docu¬ 
ment Room. 1717 H St. NW., Washing¬ 
ton, D.C. 20555. 

Persons desiring to mail written com¬ 
ments may do so by sending a readily 
reproducible copy thereof in time for 
consideration at this meeting. Comments 
postmarked no later than November 20. 
1975 to Mr. O. R. Quittschreiber. ACRS, 
NRC. Washington. D.C. 20555 wUl nor¬ 
mally be received in time to be considered 
at this meeting. 

<b) Those persons wishing to make an 
oral statement at the meeting should 
make a written request to do so. identify¬ 
ing the topics and desired presentation 
time so that appropriate arrangements 
can be made. The Committee will receive 
oral statements on topics relevant to the 
Committee's purview at an appropriate 
time chosen by the Chairman of the Sub¬ 
committee. 

<o) Further information regarding 
topics to be discussed, whether the meet¬ 
ing has been cancelled or rescheduled, 
the Chairman's ruling on requests for the 
opportunity to present oral statements 
and the time allotted therefor can be ob¬ 
tained by a prepaid telephone call on 
December 2. 1975 to the Office of the 
Executive Director of the Committee 
<telephone 202/054-1374. Attn: Mr. G. R, 
Quittschreiber) between 8:15 a.m. and 
5:00 pjn.. EST. 

<d) Questions may be propounded 
only by members of the Subcommittee 
and its consultants. 

(e) The use of still, motion picture, 
and television cameras, the physical in¬ 
stallation and presence of which will not 
Interfere with the conduct of the meet¬ 
ing. win be permitted both before and 
after the meeting and during any recess. 
The use of such equipment win not, how¬ 
ler. be allowed while the meeting is in 
session. 

A copy of the transcript of the open 
portion of the meeting will be available 


for inspection on or after December 10. 
1975 at the *niC Public Document Room. 
1717 H 8t.. N.W.. Washington. D.C. 20555. 
Copies of the minutes of the meeting win 
be made available for inspection at the 
NRC Public Document Room. 1717 H 8t. 
NW.. Washington. D.C. 20566 after 
March 3. :970. Copies may be obtained 
upon payment of appropriate charges. 

Dated: No\’ember 14.1976. 

John C. Roylc. 
Advitory Committee 
Management Officer. 
tFRZX>c.75-dl205 PUed 11-17-79:8 45 am) 


ADVISORY COMMITTEE ON REACTOR 

SAFEGUARDS SUBCOMMITTEE ON C. F. 

BRAUN BALANCE OF PLANT 

Notice of Meeting 

In accordance with the purposes of 
Sections 29 and 182b. of the Atomic En¬ 
ergy Act (42 UB.C. 2039. 2232 b ). the 
ACRS Subcommittee on C. P. Braun Bal¬ 
ance of Plants win hold a meeting on 
December 3. 1975. in Room 1002. 1717 H 
Street. N.W., Washington. DC. 20555. 
The purpose of this meeting is to develop 
information for consideration by the 
ACRS in its review of the application of 
C. F. Braun A Company for a preliminary 
design approval of its Standard Safety 
Analysis Report. 

The agenda for subject meeting shall 
be as follows: 

Wednesday, December 2, 1975,2:00 p.m. 
The Subcommittee will meet in closed 
Executive Session, with any of its consul¬ 
tants who may be present, to explore 
their preliminary opinions, based upon 
their independent review of safety re¬ 
ports. reading matters which should 
be considered during the open session in 
order to formulate a Subcommittee re¬ 
port and recommendations to the full 
Committee. 

2:30 p.m. until the conclusion of buri- 
ness. The Subcommittee will meet in 
open session to hear presentations and to 
hold discussions with the NRC Staff and 
representatives of C. F, Braun k Com¬ 
pany regarding design features of the 
application for a preliminary design ap¬ 
proval as well as other matters relating 
to review of the Safety Analysis Report, 

At the conclusion of the open session, 
the Subcommittee will caucus in a closed 
session to determine whether the matters 
identified in the initial closed session 
have been adequately covered and 
whether the matter is ready for review 
by the full Committee. During the ses¬ 
sion Subcommittee members and con¬ 
sultants will discuss their final opinions 
and recommendations on these matters. 
Upon conclusion of this caucus, the Sub¬ 
committee will meet again in brief open 
session to announce its determination. 

I have determined. In accordance with 
Subsection 10 (d> of Public Law 92-463, 
that it is necesv^ry to conduct the above 
closed sessions to protect the free inter¬ 
change of internal views in the final 
stages of the Subcommittee's delibera¬ 
tive process <5 U.S.C. 552(b) (5)). Sepa¬ 
ration of factual material from Individ¬ 


uals' advice, opinions, and recommenda¬ 
tions while closed Executive Sessions are 
in progress Is considered Impractical. 

Practical considerations may dictate 
alterations in the above agenda or sched¬ 
ule. The Chairman of the Subcommittee 
is empowered to conduct the meeting In 
a manner that, in his judgment, will fa¬ 
cilitate the orderly conduct of business, 
including provisions to carry over an in- 
completed open session from one da^* to 
the next 

With respect to public participation in 
the open portion of the meeting, the fol¬ 
lowing requirements shall apply; 

<a> Persons wishing to submit written 
statements regarding the agenda items 
may do so by providing a readily re¬ 
producible copy to the Subcommittee at 
the beginning of the meeting. Comments 
should be limited to safety related areas 
within the Committee's purview. 

Persons desiring to mail written com¬ 
ments may do so by sending a readily 
reproducible copy thereof In time for 
consideration at this meeting. Comments 
postmarked no later than November 26, 
1975 to Mr. J. C. McKinley, ACRS. NRC. 
Washington, D.C. 20555 will normally be 
received in time to be considered at this 
meeting. 

Background information concerning 
items to be considered at this meeting 
can be found in documents on file and 
available for public inspection at the 
NRC Public Dociiment Room. 1717 H St.. 
N.W.. Wash., D.C. 20655. 

(b) Those persons wishing to make an 
oral statement at the meeting should 
make a written request to do so. identi¬ 
fying the topics and desired presentation 
time 90 that appropriate arrangements 
can be made. The Committee win receive 
oral statements on topics relevunt to the 
Committee’s purview at an appropriate 
time chosen by the Chraiman of the 
Subcommittee. 

<c) Further information regarding 
topics to be discussed, whether the meet¬ 
ing has been cancelled or rescheduled, 
the Chairman's ruling on requests for 
the opportunity to present oral state¬ 
ments and the time allotted therefor 
can be obtained by a prepaid telephone 
can on December 2. 1975 to the Office of 
the Executive Director of the Committee 
(telephone 202/034-1371. Attn: Mr. J. C. 
McKinley) between 8:15 a.m and 5:00 
p.m.. EST 

(d) Questions may be propounded only 
by members of the Subcommittee and its 
consultants. 

<e) The use of stiH, motion picture, 
and television cameras, the physical in¬ 
stallation and presence of which adli not 
interfere with the conduct of the meet¬ 
ing, will be permitted both before and 
after the meeting and during any recess. 
The use of such equipment will not, how¬ 
ever. be allowed while the meeting is In 
session. 

(f) Persons with agreements or orders 
permitting access to proprietary Infor¬ 
mation, other than plant security infor¬ 
mation. may attend portions of ACRS 
meetings where this material is being 
discussed upon confirmation that such 
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axemen U are effective and relate to 
the material beUia diacnssed. 

The Executive Director of the ACRS 
should be informed of such an agreement 
at Ica^t three working days prior to the 
meeting so that the agreement can be 
confirmed and a determination can be 
made regarding the applicability of the 
agreement to the material that will be 
discussed during the meeting. Minimum 
information provided should Include In¬ 
formation regarding the date of the 
agreement, the scope of material in¬ 
cluded in the agreement, the project or 
projects imolvcd. axui the names and 
titles of the persons slgiUng the agree¬ 
ment. Additional information may be re¬ 
quested to Identify the specific agree¬ 
ment Involved. A copy of the executed 
agreement should be provided to Mr. J. C. 
McKinley of the ACRS Office, prior to 
the beginning of the meeting. 

(g) A copy of the transcript of the 
open portion of the meeting will be avail¬ 
able for inspection on or after Decem¬ 
ber 10, 1975 at the NRC Public Document 
Room 1717 H St., N.W.. Washington, 
D.C. 20555. Copies of the minutes of the 
meeting will be made available for in¬ 
spection at the NRC Public Document 
Room. 1717 H 8t.. N.W.. Washington, 
D.C. 20555 after March 3, 1976. Copies 
may be obtained upon paj’ment of ap¬ 
propriate charges. 

Dated: November 14. 1975. 

Jorm C. HoYt.x. 

Advisory Committee 
Management OtHcer. 

IFB Doc.75 3120fl PUed ll>17>75;8:45 Aia| 


ADVISORY COMMriTEE ON REACTOR 
SAFEGUARDS 

Notice of Proposed Subcommittee and 
FuTt Committee Meetings 

In order to provide advance Informa¬ 
tion regarding proposed ACRS Subcom¬ 
mittee and full Committee meetings, the 
following preliminary schedule is being 
published. This preliminary schedule re- 
fiecis the current situation, taking into 
account additional meetings which have 
been scheduled and meetings which have 
been postponed or cancelled since the 
Ia.<it list of proposed Suboommltiee and 
full Committee meetings publlslied in FR 
Vol. 40. No. 205, Pg. 49412. October 22. 
1975. Those meetings Umt are definitely 
scheduled have had. or aUl have, an in¬ 
dividual notice published In the Federal 
Register approximately 15 days (or 
more) prior to the meeting. Thooe Sub¬ 
committee meetings for which it is anti¬ 
cipated that there will be a portion or 
an of the meeetlng open to the public 
are Indicated by nn asterisk (•). It Is 
expected that the sessions of the full 
Committee meeting designated by an as¬ 
terisk (♦> win be open in whole or in 
part to the public. Information as to 
whether a meeting has been firmly sched¬ 
uled, cancelled, or rescheduled, or 
whether changes have been made in the 
agenda for the December 4-6.1975 ACRS 
fun Oonuntttee meeting can be obtained 
by a prepaid telephone call to the Of¬ 


fice of the Executive Director of the 
Committee (telephone 202/634-1406. 
Attn: Mary E. Van doho lt) betaken 8:15 
am. and 5:00 pm. EST. 

SUBCOKMITTEX MCETtlfGS 

* Tyrone Energy Park, Dnifs 1 and 2, 
Nov, 20-21, 1975. Eau Claire. WI. to re¬ 
view the application of the Northern 
States Power Company for a permit to 
construct Units 1 and 2. Notice published 
In FR Vol. 40. No. 214. p 51505, Nov. 5, 
1976. 

^Inspection and Enforcement Ac/io- 
iUee, Nov. 21. 1975. Wash., D.C., to dis¬ 
cuss third-party inspection and the roles 
of inspection and examination organiza¬ 
tions in relation to nuclear safety. Notice 
published In PR Vol. 40. No. 214, p 51506, 
Nov. 5. 1975. 

Siting Evaluation, Dec. 2-3. 1975, 
Wash., D.C., to discuss working papers 
and NRC Staff recommendations for pos¬ 
sible changes in nuclear power reactor 
stting regulations and prides. Notice 
published In Federal Register of Novem¬ 
ber 17, 1975. 

* C. F. Srarrn Balance of Plant, Dec. 8. 
1975, Wash.. D.C., to review the applica¬ 
tion of the C. P. Braun Company for a 
preliminary design approval of its Stand¬ 
ard Safety Analysis Report. Notice ap¬ 
pears elsewhere In this issue. 

*Koshkonong Nuclear Poioer Plant, 
Dec. 3.1975. Wash., D.C., to continue the 
review of the application of the Wiscon¬ 
sin Electric Power Company for a con- 
stnictton permit Notice appears eUe- 
where in this issue. 

Procedures, Dec. 3. 1975, Wash., D.C., 
to discuss propoecd changes to Commit¬ 
tee policy and practices regarding prep¬ 
aration of ACRS reports to the Nuclear 
Regulatory Commis^n. Notice appears 
elsewhere in this Issue. 

* Regulatory Guides, Dec. 3. 1975, 
Wash., D.C., to review working papers 
regarding future Regulatory Guides and 
proposed changes to existing Guides. No¬ 
tice appears elsewhere in this issue. 

•Srlrmic Activity, The two-day Sub¬ 
committee meeting planned during the 
period Dec. 8-20, 1975 has been post¬ 
poned. 

* Anticipated T^nsienfs Without 
Seram (ATWS), Dec. 11-12, 1975, Den¬ 
ver, CO, to review Clnss B plant design 
changes, as proposed by reactor vendors, 
to assure that the consequences of 
anticipated transients would be accept¬ 
able in the event of a postulated failure 
to scram. 

*Diablo Canyon Nuclear Pouter Sta* 
tion, Vntts 1 and 2, Dec. 17, 1975, San 
Luis Obispo, CA, to continue the review 
of the appH^Uon of the Pacific Oas and 
Electric Company for an operating 
license. 

* Perkins Nuclear SiatUm, Units 1, 2, 
and 3. Dec. 17, 1975, Charlotte, NC, post¬ 
poned. 

•NartsoiUe Nuclear Power Plant, Units 
1, 2, 3. and 4, Dec, 17-18,1975, HartsvUlc. 
TN. to review the appUcation of the Ten¬ 
nessee VaDey Authority for a permit to 
construct Units 1.2,3, and 4. 

•CTicrofcec Nuclear Station, Units 1, 2, 
and 3, Dec. 18. 1975. Charlotte, NC. 
postponed. 


* Emergency Core Cooling Systems 
(ECCS^, Doc. 19-20. 1975, Wash.. D C., to 
discuss on Dec, 19 -A Crttique of the 
Computer Safety Prediction Methods.*^ 
by C. J. Hocevar, and to discuss on 
Dec. 20 the status of the review of West- 
Inghouse Upper Head Injection (UHI). 

^General Electric Water Reactors, 
Dec. 29-30, 1975, Wash.. D.C,. to discuss 
on Dec. 29 design and perf onnance of the 
Mark I. n. and in Pressure Suppression 
Containments, and to discuss on Dec. 30 
the status of the General Electric Stand¬ 
ard Safety Analysis Report (OESSAR), 

* Inspection and Enjorcement Activi¬ 
ties, Jan. 6, 1976. Chattanooga, TN. to 
coaliiiue discussion of third-party in¬ 
spection and the roles of inspection and 
examination organizations in relation to 
nuclear safety. 

♦D.C. Cook Nuclear Plant, Unit 1, 
Jan, 7, 1976, Wash., D.C., to review the 
application of the Indiana-Michigan 
Electiic Company for a permit to in¬ 
crease the power level of Unit 1. 

* Regulatory GiMct, Jan. 7. 1976. 
Wash.. D.C., to review working papers 
regarding future Regulatory Guides and 
proposed changes to existing Guides. 

•Stone and Webster Standard Safety 
Analysis Report (SWESSAR), tenta¬ 
tively scheduled for Jan. 22, 1976, Wash.. 
D.C.. to review the application of the 
Stone and Webster En^neering Corpo> 
ration for a preliminary design approval 
of its Standard Safety Analysis Report. 

PtnxChancrm* M ke ti nos 
December 4-6,1976 

A. ♦Ko&hkonong Nuclear Plant. Units 
I and 2.—Construction Permit. 

B. ♦Tyrone Energy Park. Units I and 
2,—Construction Permit. 

C. * Braun Standard Safety Analysis 
Report—PreUminarj* Design Approval. 

January 3-10,1976 

Agenda to be published later. 

Dated: November 14.1975. 

Jorot C. Hovxe, 
Advisory Committee 
Mmagement Officer, 
im Doc.75-31207 Filed ll>17-75;8:45 am) 

OFFICE OF MANAGEMENT AND 
BUDGET 

CLEARANCE OF REPORTS 
List of Requests 

The following is a list of requests for 
clearance of r^xirts intended for use in 
collecting inforznaUon from the public 
received by the Office of Management 
and Budget on November 12, 1975 (44 
Uw8.C. 3509) • The purpose of publishing 
this list in the Federal RcgUlcr is to in¬ 
form the public. 

The list includes the UUc of each re¬ 
quest received; the name of the agency 
sponsoring the proposed ooUeciion of in¬ 
formation; the agency form number, it 
applicable; the frequency with which the 
information is proposed to be collected: 
the name of the reviewer or reviewing 
division within OMB, and an indication 
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of who will he the respondents to the pro¬ 
posed collection. 

The symbol (z) identifies proposals 
which appear to raise no significant is¬ 
sues. and are to be approved after brief 
notice through this release. 

Further information about the items 
on this Daily List may be obtained from 
the Clearance Office, Office of Manage¬ 
ment and Budget Washington, D.C. 
20503, (202-395-4529). 

New Foems 

DBPAJITMENT or BEALTYI. education AMD 

WKU'ABS 

NAUonai iDiititutD of EducaUon. 6tmfl Derel- 
opoaent AcUtIUm (a) InlUatoni QueetiOD- 
DAtrc, (b) ParticlpiuoU QiwoUonnalro. 
Form NIB 13S AAcB. oocaalonal, iDdlTldufUfl 
or bouBeholds. Human Roflourcea Divtslon, 
305-8532. 

OCPAmiENT or COMMEETE 

Oepartnirntml, Impact of Federal Policy on 
Capacity BxpaDalon A Material Sbortnges. 
Form —. Bingte time, business Arms, Hul- 
ett. D.. 395-4730. 

Maritime Administration. LESL Impact Man- 
\ifaoturer QuesUonnalre. Form NBS-1020, 
single time, bualneaa firms. George Hall. 
395-6140. 

Economle Development Administration. Bco* 
Domlc Development Through State Plan¬ 
ning Survey, Form ED-436Q, single-time. 
Government agencies. C. A. Ellett. 
395-5867. 

Bureau of the Census: 

1976 National Survey of Sclenilsu and En¬ 
gineers. Form PM8-26A. B, C. single time, 
individuals, A. Strasser. 395-5667. 
Application for establishment of a Capi¬ 
tal, construction fund, Form-- occa¬ 

sional, buslneas, R. L. Lowry, 305-3773. 

DES*ABTMEKT OT AQBICVLTUmE 

Statistical Reporting Service, Blueberry Sur¬ 
vey (Michigan), Form tingle time, 

farms, R. L. Lowry. 395-3773. 

Revisiokb 

DETAaTMENT Or COMIIEECE 

Bureau of the Census, Survey of Local Oov- 
ment Tax Revenues and Intergovernmental 
Revenues—Munlclpalltlea and Townshlpa. 
Form RS-9A, annual, government agen¬ 
cies, C. A. Kllett, 395>5Sa7. 

DBFAaTMENT OT DEFENSE 

Department of the Atr Force, Missile and 
Bpaoe Propellants Report (by Contractor). 
Form AF 859, occasional, business firms. 
Harry Shefte). 395-5670. 

OEPAETMENT OF HEALTH. EODCAnON AND 

WELFAES 

Oflloe of Education, A Proposal Submitted to 
CommlssloDer of Education for Special 
Servtoes Programs in Division of Student 
Support and Special Programs. Form OB 
1351, annual, government agencies. R L. 
Lowry, 395-^773. 

DBPAXniENT OF LASOa 

Manpower Administration. Process Evalua¬ 
tion of Decentralized CBTA Programs, 
Form MT-1063. tingle time, government 
agencies. A. Strasser. 395-6867. 

ErrsNsxoNS 

DEPAETMENT OF ACEICULTOEB 

Food and Nutrition Service, Monthly Report 
of Lunch Service Operations in Commodity 
Only Scboola. Form FNS-130. monthly* 
Marsha TTaynham, 395-4539. 


DEFASTMENT OF OOMMnCB 

Bureau of the Census: 

Particleboard (Production A ShipmenU)— 
Annual Report. Form MA-34L. annual, 
busineea firms, M. Peterson. 395-5631. 
Survey of Industrial Reeearch A Develop¬ 
ment During 1975, Form RD-l, a nn uid, 
btialne«i firms, D. T. Hulett, 395-4730. 

Maritime Administration: 

Veesel Utilisation A PerformaxYce Reports— 
Dry Cargo—Inbound and Outbound. 
F o r m MA731. occasional, business firms, 
Marsha Traynham, 395-4529. 

OEFAETMENT OF THE TESASVBT 

Bureau of Customs. Declaration and Entry 
of Crew Members for Imported Artlolee, 
Form CP-6123, occasional. Individuals, 
Marsha Traynham, 895-4539. 

Phillip D. Labsen, 
Budget and Management Officer^ 
(FR Doc.75-31180 Filed ll-l7-75;8:45 am) 


CLEARANCE OF REPORTS 
List of Requests 

The following is a list of requesU for 
clearance of reports intended for use in 
ooUecUng information from the public 
received by the Office of Management 
and Budget on November 13. 1975 (44 
UjS.C. 3509). The purpose of publishing 
this list in the FsnEitAL Register is to in¬ 
form the public. 

The list includes Uie title of each re¬ 
quest received: the name of the agency 
sponsoring the proposed collection of in¬ 
formation; the agency form numberfa). 
If applicable; the frequency with which 
the information is proposed to be col¬ 
lected: the name of the reviewer or re¬ 
viewing division wiUiin OMB. and an in¬ 
dication of who w-ill be the respondents 
to the proposed collection. 

Requests for extension which appear 
to raise no significant issues are to be 
approved after brief notice Uiru this re¬ 
lease. 

Further information about the items 
on this dally list may be obtained from 
the Clearance Office. Office of Manage¬ 
ment and Budget. Washington. D.C. 
20503. <202-395-4529 ^ or from the re¬ 
viewer listed. 

New Fosms 

OEPAITHENT OF AGEXCTrLTUaX 

Statistical Reporting Service: Fruit Tree Sur¬ 
vey (South Carolina), aingle-tlme, fruit 
growers. Lowry. R. L.« 395-8773. 

OEFAETMENT OF HEALTH. BDOCATIOM AND 
WELPAEB 

Social and Rehabilitation Service: Physician 
Administrative Coat Survey. 88 A-3322. sin- 
gle-Ume, oflice based physlclana in 60 
PSUS. Reese. B. 395^311. 

HealUi Services Administration: 

Placement Analysis of Family Planning 
Public Service TV Announoements, 
HSABCRB 1032. single-time, public serv¬ 
ice TV professionals, Dick EkUnger. 
395-6140. 

National Institutes of Health! 

Investigations of Family Planning Deci¬ 
sion Making as a Function of Pefeep- 
tiona. Attitudes and Normative Beliefs. 
NTH-CK-30. single-Ume, white couples 
In Sesttle 8MSA with child bom In 1970, 
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Human Resources Division. Dick Eislng- 
er. 895-3533. 

Office of Education: 

Grant Payment Request, Title VII, HEA of 
1965, OB 1036, semi-annually, instltu- 
tlona of postsecondary education. Lowry, 
n. L, 306-8773. 

AlooboL Drug Abuse and Mental Health Ad¬ 
ministration: 

Inventory of Paychlatrlo Halfway Houses 
and Community Residences. ADM 35-4. 
single-time, halfway bouses, Dick El- 
singer. 805-6140. 

Health Services Administration: 

Health Maintenance Organization—Na¬ 
tional Reporting Requirements, HSAB- 
CH81038, quarterly, federally funded 
HM06. Human Resources Division, 
Lowry, R. L, 395-3533. 

Health Resources Administration: 
Complement Survey for the KaUcoal In¬ 
ventory of Family Planning Servicea. 
HRANCHS1015. annually, potential pro¬ 
viders of family planning aenrlcea, Dick 
Elslnger. 895-6140. 

Retisions 

VETEEANS ADMINISTBATION 

Statement of Fee Appraisers and Compliance 
Inspectofs. 26-6664, on occasion, fee ap- 
praiseiB and compliance inspectors. Chy- 
wood, D. P. 395-3443. 

OEPABTaOLNT OF AGEICULTUEB 

Economic Research Service: New England 
Landownerahip Survey, single-time, own¬ 
ers of land In rural New England, Lowry, 
R L. 395-3773, 

Extensions 

tMMlOEATXON AND NATUEALtZATION SESVtCE 

Alien Addiees Report Card, 1-53. annually, 
all aliens In the UjB.. Marsha Traynham. 
.795-4539. 

NATIONAL AESONAimca AND BPACF 
ADMINXSTaATtON 

Earth Resources Survey Data User Question¬ 
naire, single-time. Ihiergy and Science Ot- 
vlakm. Caywood. D. P., 896-8810. 

OSTAaTMENT OF ACXtCULTUmX 

Foreign Agiicultaral Senrioe: Regulations— 
Agiicultural Trade Development and As¬ 
sistance (Title I PL 460), on occasion. 
Marsha Traynham. 995-4523. 

Philup D. Lsrscn, 

Budget and Management Officer. 

(FRDoc.75-Sn81 Filed 11-17-75:8:45 am) 

POSTAL SERVICE 

INTERNATIONAL POSTAL RATES AND 
FEES 

Increases 

On September 26, 1975, there wag pub¬ 
lished in the Federal Recister <40 FR 
44203) a notice of intention to change 
certain rates of postage and fees for in¬ 
ternational mail. Interested persons were 
invited to submit written comments rela¬ 
tive to the proposed changes at any time 
on or before October 24,1975. 

One commenter responded, stating 
that, in his opinion, the proposed airmail 
letter rates were excessive. The Postal 
Service does not agree that the proposed 
new airmail rates are excessive. The new 
rates reflect not only the increased air 
transportation costa Incurred by the 
Postal Sendee in canying this mail, but 
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also the continuing Inliation of oosU gen¬ 
erally. 

After review and consideration of the 
one comment recelmi, the Postal Serv¬ 
ice has determined to adopt the proposed 
rates and fees as published, with the fol¬ 
lowing correction. The regular surface 
rate to Canada and Mexico for printed 
matter and small packetrweighlng more 
than 64 ounces, which appears in Table 

I.A.3. showed a rate of $0.03 for each ad¬ 
ditional 4 ounces. The correct rate is 
$0.93 for each additional 32 ounces. 

The new regular surface rates to Can¬ 
ada and Mexico for letter mall, post and 
postal cards, and printed matter and 
small pockets (Table I. A. 1,2.3), and the 
new airmail rates to Canada and Mexico 
for letter mall and post and postal cards 
(Table T, C. 1. 2> will be effective on 
December 28.1975. All other rates and all 
fees will be effective on January 3. 1976. 

Appropriate sections of Subchapter B. 
International MaU. of TiUe 39. CFR. wUl 
be amended in due course to reflect the 
new rates and fees. 

Accordingly, the Postal Service hereby 
adopts, with the effective dates described, 
the changes in international postal rates 
and fees appearing below. 

(3D US.C 401. 403.404(2). 407.410(a) ) 

Rocss P. Craig. 

Deputt/ General Counsel 

L Canada AND Mexico 

A. REGULAR SURFACE RATES 

1. Letter mail. 13 cents first ounce; 11 
cents each additional ounce up to 13 
ounces: eight-zone priority-mall rates 
for heavier weights. 

2. Post and postal cards, 9 cents each. 

3. Printed matter and small packets. 


OOIIM 

Prill ImI 
tnntlar 

Small parkHa 

2-- - 

ana 

laia 

4--- 

.Vf 

.74 

«.. . - 

.34 

.34 


.45 

.4A 

10....... ’ . 

.54 

.54 

u ... ... 

,m 

.M 

14. ,, .rr. . _.... .. 

.77 

.n 

Ifl_ _ 

.84 

.ffi 

S2.* 

LIS 

*1.U 

84. 

1.44 


Koch aStfttkMial 4 at.... 

.n 

. 


t To MokIco only. 

4. Parcel post. $1.75 for the first 2 
pounds and 50 cents for each additional 
pound or fraction. 

B. EXCEFTXOXAL SURFACE RATES FOR 
PRINTED MATTER 

1. Canada: 


Onncct 

gooksMid 

ih^0t 

■laae 

PubHalwn* 

OMOOd 

dam 

Pahll»)Mr«* 

ftocitroned 

drvukMion 

t. 
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fa OS 

laoo 

. . . .. . . , 

.It 

.00 

.11 

A- 

.30 

.17 

.80 

M. 

.80 

.80 

.87 

V ..... 

.M 

.a 

.41 

84. 

ZarliaSSI- 


.72 

.iO 

UotuiaieR... 

.41 

.41 

.13 


2. Mexico: 


OatMsia 

BotkM and 

■tiaM 

PubBthaa* 

tMavid 

tiaia 

Pobldwci* 

aontrollMl 

tiMtfMaon 

s___ 

jasB 

laoi 

laoi 

4...T... ...in 

.84 

.Ol 

.11 

. ..... 

.88 

.14 

.80 

I®- 1 1 ■ 1 1 1 ■ 111 ■ 1 ■ 

.M 

.81 

.87 

...._ 

.a 

.O 

.01 

84.. 

.<n 

.n 

.M 

UuniU 3:: ot... 

.30 

.89 

.56 


C, AIRMAIL RATES 

1. Letter mail. 17 cents first ounce: 15 
cents each addiUonal ounce. 

2. Post and postal cards. 14 cents each. 

3. Printed matter, matter for the blind, 
and small packets. 

(i> To Canada. Letter mall rates. 

(Il> To Mexico. 60 cents for the first 
2 ounces and 16 cents for each additional 
2 ounces. 

4. Air parcel post. 

(h To Canada. Letter mail rates. 

(li> To Mexico. $1.77 for the first 4 
ounces and 35 cents each additional 4 
ounces. 

XL Countries Onm Than Canada and 
Mexico 

A. REGULAR SURFACE RATES 

1. Letter mall, printed matter, and 
small packets: 


Ouarm 

l^ocur 

maU 

Plllllad 

nmUar 

Small 

paelu^ 

1 

tau 

fail 

8824 

2i 

.81 

.U 

.81 

4. . . _ 

.41 

.84 

.24 

8. .. 

.« 

.45 

.45 

10.. 

LSO 
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,77 

82. . 

7.7% 

1.15 

L15 

04. . . 

Itach iMldltiutial 

A48 

Lt4 . 


S2m. . 


.'A . 



2. Post and postal cards. 12 cents each. 

3. Pared post. 

(1) Central America, the Caribbean 
Islands. Bahamas. Bermuda, and 8t. 
Pierre and Miquelon: $1.75 for the first 
2 pounds and 50 cents for each additional 
pound or fraction. 

(il> Other countries: $1.90 for the first 
2 pounds and 57 cents lor each addi¬ 
tional pound or fraction. 

B. EX C EF nONAL SURFACE RATES 

1. Postal Union of the Americas and 
Spain {PUAS> countries: 


Oiiiimi 

Book* and 
abmi 
uuatciv 

PtsIMaW 

•aoood 

PobRalm* 

oootrolMI 

drenintkoo 

^_ 

IBM 

la 01 

ia» 

4‘r...iini_n 

.81 
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.11 

S. 
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.14 
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.O 

.a 
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.81 
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.08 
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.M 

.80 

.56 


s Kscvft CWiMMla. 

• E&oaiit Spiin mmI 


2. Other countries: 



Hooka ami 
tliaK 
nHMte 

PtUiUthm* 

Miroad 
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puhllaHfni* 
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j _ 

oast 

fa DA 
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A_ ■ - _ 

.30 

.89 

.11 
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.80 

.17 

.8) 

M_ 

.80 

.88 

.87 

88. . 

.61 

.M 

.81 
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.72 

.72 

.M 

Uooal32oc.. 

.46 

.44 

.66 


C. AIRMAIL 

1. Letter maiL 

ii) Central America. Colombia. Vene¬ 
zuela, the Caribbean Islands. Bahama.s. 
Bermuda, and 8t. Pierre and Miquelon: 
25 cents per half-ounce up to and In¬ 
cluding 2 otmees. 21 cents each additional 
half-ounce. 

CU> Other oountiies 31 cents per hall- 
once up to and including 2 ounces. 26 
cents each addiUonal half-ounce. 

(ill) As an exception to (U> above air¬ 
mail letters from American Samoa to 
Western Samoa and from Guam to the 
Philippines: 25 cents per half-ounce up 
to and including 2 ounces. 21 cents each 
addiUonal half-ounce. 

2. Air post and postal cards. 21 cents 
each. 

3. Aerogrammes, 22 cents each. 

4. Airmail other articles (printed mat¬ 
ter, mailer for the blind, and small pack¬ 
ets). 

(i> Central America. Colombia. Vene¬ 
zuela. the Caribbean Islands. Bahamas. 
Bermuda, and St. Pierre and Miquelon: 
60 cents for the first 2 ounces and 16 
cents for each addiUonal 2 ounces. 

(ii) South America (except Colombia 
and Venezuela) Europe (except Estonia. 
Latvia. Lithuania, and U.8.8.R.), and 
Mediterranean Africa: 73 cents for the 
first 2 ounces and 29 cents each addition¬ 
al 2 ounces. 

(ill) Other countries: 86 cents for the 
first 2 ounces and 42 cents for each addi¬ 
Uonal 2 ounces. 

5. Air parcel post. Individual country 
rates increased by 24 percent (rounded 
up to the nearest cent). 

HL Fzxs 

A. RECALL AND CHANGE OF ADDRESS 

The fee will be increased to $1.00. 

8. INTERNATIONAL REPLY COUPONS 

Price will be increased to 42 cents. 

C. RETURN RECEIPTS 

<l) Requested at the time of maiUnc 
Beginning January 1, 1976. all return 
receipts will be relumed by air mail. The 
fee will be 32 cents. 

(il) Requested after maiUng. This serv¬ 
ice win be eltminated on January 1. 1976. 
Such requests will be handled under the 
existing inquiry procedures. 

D. CUSTOMS CLEARANCE AND DELIVERY 

Fee for aU maU items on which custom.^ 
duty or internal revenue tax is collected 
will be increased to $1.00. 
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C. 8T0IUCZ CHAKGCS 

1. On parcels unde** $10,000 value: 20 
cents per day for the first 10 days, and 
S5 cents per day thereafter. 

2. On parcels of $10,000 or more value: 



SECURITIES AND EXCHANGE 
COMMISSION 

(PUa No. 24SP-4062: AdmtnlstnkUvo Proce«d- 
tng Fite No. 3-<47161 

AMERICAN SOLAR ENERGY CORF. 

Order Permajiantly Suspending Exemption 
and Statement of Reasons Therefor 

X 

NovEScsra 11, 1975. 
American Solar Energy Corporation 
(the **Is9iier">, 2960 Westwood Street, 
No. 20, Los Vegas. Nevada 89102, was in- 
corporated under the laws of Nevada on 
February 5, 1974. The Issuer's Articles 
of Incorporation authorized the issuance 
oX 25.000 shares of common and 2,500 
shares of preferred stock. The firm's of¬ 
fices are located at 2960 Westwood 
Streek Unit No. 20. Las Vegas, Nevada 
69102. 

On May 16. 1974. the Issuer filed a 
Ucgulattoci A Notification and Offering 
Orcular covering 25.000 shares of $liM) 
par value common stock, offered at $2iK) 
per share, and 2,500 sliares of $20.00 par 
value 8% preferred stock, offered at 
$70.00 per si^re. for an aggregate offer- 
hif price of $100,000. The NoUficaUon 
^ later amended to proiidc for a re¬ 
duction of the number of common shares 
to be offered to 22.500. thereby lowertni 
aggregate offering price to $95,000. 
The filing was nmde for the purpose of 
obtaining an exemption from the regis¬ 
tration requirements of the Securities 
Act of 1933. pursuant to the provlaioiis 
of Section 3<b) thereof, and Regulation 


A thereunder. No underwriter was 
designated In the original Notification 
and the sale of the stock was to be con-> 
ducted by the Issuer's president, 
Alexander R. Tarsey. 

n 

On September 9, 1975, the Commis¬ 
sion temporarily suspended the Regula¬ 
tion A exemption of the Issuer, stating 
that it had reasonable cause to believe 
that: 

A. The Notification and Offering Cir¬ 
cular of the Issuer contained untrue 
statements of material facts and omitted 
to state material faets necessary In order 
to make the statements made. In light 
of the circumstances under which they 
are made, not misleading, particularly 
with respect to: 

1. The failure to disclose that on 
June 12.1975. the Issuer filed a voluntary 
petition In bankruptcy with the United 
States District Court for the District of 
Nevada; 

2. The failure to disclose Its actual fi¬ 
nancial condition; 

3. The failure to disclose that Alex¬ 
ander R. Tarsey Is an affiliate of the Is¬ 
suer In that he is a controlling person 
owning over 10% of each class of stock 
outstanding; and 

4. The failure to disclose that the num¬ 
ber of common and preferred shares of¬ 
fered under the Notification, when added 
to Uioeo amounts already outstanding, 
would exceed the amounts which the Is¬ 
suer Is authorised to issue by its Articles 
of Incorporation. 

B. The issuer failed to cooperate with 
the Commission in that the Issuer and 
its principle officer have resisted numer¬ 
ous attempts by the Commission and its 
staff to assist the Issuer in complying 
with the requirements of Regulation A 
in that, inter alia, the Issuer failed or 
refused to reply to a January 31. 1975 
comment letter and four telephone re¬ 
respect to the Commission's staff with 
respect to the amending of the Noti¬ 
fication and Offering Circular or to its 
withdrawal. 

C. The offering, if permitted to occur, 
would be made In violation of Section 17 
of the Securities Act of 1933, as amended. 

ra 

No hearing having been requested by 
the Issuer within thirty days after the 
entry of the order temporarily suspend¬ 
ing Its exempUoQ under Regulation A. 
the Commission finds that It Is in the 
public interest and for the protection of 
investors that the exemption be perma¬ 
nently suspended. 

It is ordered, pursuant to Rule 261 of 
the General Rules and Regulations under 
the Securities Act of 1933, as amended, 
that the exemption of the Issuer under 
Regulation A be permanently suspended. 

By the Commissiofi. 

IsxAL] George A. FiTzsnucoics. 

Secretary, 

|FB Doc 75-31017 Filed 11-17-75:8:46 am| 


INTERSTATE COMMERCE 
COMMISSION 

INotloe No. 915] 

ASSIGNMENT OF HEARINGS 

Novcuber 13.1975. 

Cases assigned for hearing, postpone¬ 
ment. cancellation or oral argument 
appear below and will be published only 
once. This list contains prospective as¬ 
signments only and does not include 
cases previously assigned hearing dates. 
The hearings will be on the Issuce as 
presently reflected In the Official Docket 
of the Oommisslon. An attempt will be 
made to publish notices of cancellation 
of hearing as promptly as possible, but 
interested parties should take appro¬ 
priate steps to insure that they are noti¬ 
fied of cancellation or postponements of 
hearings In which they are Interested. 

MO 921 Sob 28. Dan Truck Ltoa. Inc., con¬ 
tinued to NoTember la 1075 st tbe MbwU- 
■Ippi Public Servloo Oommteslon. Jackson. 
MteslnlppL 

MC 133703 Sub 6. Wtooonsln Cbsese Senrtcc. 
Inc., now being Mslgned Janxiary 13. 1970 
<1 day), at 8t. Pa\d. Minnesota, in a 
hearing room to be later designated. 

MC 135813 Sub 5. Parr Trucking Service, 
me., now assigned December 11, 1975 at 
Loutevllte. Kentucky, te canceled and the 
appUeatloci la dtemtesed. 

MC 114063 Sub 6. Oantencamp Tranater it 
Storage, me., now being assigned Janu¬ 
ary 14.1076 (1 day), at St. Paul Minnesota. 
In a hearing rooom to be later designated. 
MC 133189 Sub 8, Vant Transfer. Ino^ now 
being aealgned January 16.1076 <9 days).at 
St. Paul. Minnesota. In a hearing room to 
be later deatgnated. 

MC 133689 Sub 68, Overland Sxprcaa. Iiur.« 
now aeslgned November 14. 1075 at St. 
Paul. Minnesota: U postponed Indefinitely. 
MC 130362. Crimson Travel Service. Inc., dba 
Crimson Travel Service, now being assigned 
Continued December 8. 1075 (1 Week) at 
the Custom House. Tax Court. 1-8 Uc- 
Klntey Square. Boston. Maseachusetu. 

AB 7 Sub 8. Chicago, Milwaukee. SC Paul 
and Pacific Railway Company Abandon¬ 
ment Between SC Clair Junction and St. 
Clair, In Pretbom. Waseca and Blue Barth 
Counties. Minnesota, now being assigned 
January 10. 1076. (1 week), for continued 
hearing at Albert Lea. Minnesota, In a 
hearing room to be latar detlgnaied. 

MC 128273 Sub 167. Midwestern Dtstrtbutimv. 
Xno.« now being aaaigned Dsoember 11. 
1075, in Boom 183 Federal BiUldlng. GOO 
Federal Place, at Loulsnile, Kentucky. 

MC 87103 Sub 15, Milter Transfer and Rig¬ 
ging Oo., has bson canOnoed to Novem¬ 
ber 30, 1075. at the OOoe of the luierttaU 
Commerce Commls&lon. Washington. D C. 
MC 115331 Sub 383, Truck Transport. Incor¬ 
porated and MC 128230 Sub 12. Ralph 
Latham Dba lAtham Trucking Company, 
now assigned December 1.1075, will be held 
In the Moot Court Room. St. Louli Cul- 
versity Law School. 3643 Undell Blvd. at 
St Louis. Mo. 

MC 130193 Sub 10. Roberts A Cake. Inc., now 
assigned Dece m ber 2. 1075, at 81. Louis. 
Mo., will be held In the Moot Court Boom. 
St. Louis University Law School. 3642 
LtndtO Blvd. 

MQ 190209. B. J. Marth. dba B. J. Marsh 
Sports, now assigned December 4. 1075 at 
SL Louts. Mo,, will be held tn the Moot 
Court Room. 8L Looia tratvcnlty Law 
School. 3642 Undell Blvd. 
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MC~C-8600. Cftpe Tranalt Corporatioa« dba 
St. Loulf-C»po Biu iaD»—InTestlgatloa 
and HoTocatSoii of CerUflcate—, now aa- 
algnod Decombor 8, 1975, at St. LouU, Mo-. 
will bo hold In the Moot Cotirtroom 3— 
Room No. 743, OourthouM & Customs, 
1114 Market Street. 

MC-P>12535, Olln R. Plottmann and John 
H. Meyer— 'InTestlgatlon of Control—Beau¬ 
fort Transfer Company and Linger Truck 
Lines, Inc., now assigned December 9, 
1975, at SL Louis, Mo., will be held In 
Courtroom 2 —Room No. 742, UA Court¬ 
house Sc Customs. 1114 Market Street. 

MC 69116 Sub 172, Speetor Freight Systems. 
Inc-, now assigned December 10. 1975. at 
St. Louis, Mo.. wiU be held in U.a Court¬ 
house it Customs. 1114 Market Street. 

MC 107496 Sub 992, Ruan Transport Corpo¬ 
ration, DOW assigned December 11, 1^5. 
at St. Louis. Mo., will be held In U.S. Court¬ 
house ie Customs. 1114 Market Street. 

[8KAL] Robert L. Oswald, 

Secretarjf. 

(FR Doc.75-dll45 Filed ll->17-75:8:45 am| 


(AB 19 (8ub-No.l9)| 

BALTIMORE AND OHIO RAILROAD 
CO. 

Abandonment 

November 13.1975. 

Upon consideration of the record in 
the above-entitled proceeding, and of a 
staff-prepared environmental threshold 
assessment survey* which ts available to 
the public upon request: and 

It appearing. That no environmental 
Impact statement need to be issued In 
this proceeding because this proceeding 
does not represent a major Federal ac¬ 
tion signlAcantly affecting the quality of 
the human entironment within the 
meaning of the National Environmental 
Policy Act of 1969. 42 U.S.C. 18 4321. 
et seq.; and good cause appearing 
therefor: 

It U ordered. That applicant be. and 
it is hereby, directed to publish the ap¬ 
pended notice in a newspaper of general 
circulation in Tuscarawas County, Ohio, 
on or before November 28, 1975 and 
certify to the Commission that this has 
been accomplished. 

And it is further ordered. That notice 
of this finding shall be given to the gen¬ 
eral public by depositing a copy of this 
order and the attached noU^ In the 
Office of the Secretary, Interstate Com¬ 
merce Commission, Washington. D.C., 
for public inspection, and by delivering 
a copy of the notice to the Director. Office 
of the Federal Register, for publication 
in the Federal Registcr as notice to in¬ 
terested persons. 

Dated at Washington. D.C., this 5th 
day of November. 1975. 

By the Commission, Commissioner 
Brown. 

[seal] Robert L. Oswald, 

Secretary, 

The Interstate Commerce Commission 
hereby gives notice that by order dated 


November 5,1975, It has been determined 
that the proposed abandonment of the 
0.43 mile connection of the Baltimore 
and Ohio Railroad Company at Mineral 
City, Tuscarawas County. Ohio, if ap¬ 
proved by the Commission, does not con¬ 
stitute a major Federal action signifi¬ 
cantly affecting the quality of the human 
environment within the meaning of the 
National Environmental Policy Act of 
1969 (NEPA). 42 U.S.C. .58 4321. et seq., 
and that preparation of a detailed envi¬ 
ronmental impact statement will not be 
required under section 4332(2) (C) of the 
NEPA. 

It was concluded, among other things, 
that Uie environmental impacts of the 
proposed action are considered insignifi¬ 
cant because this railroad segment has 
been out of service since 1970, no land 
use plans are dependent on tlie continua¬ 
tion of this line, and any associated fuel 
consumption, air quality, water quality, 
transportation, historic, and ecologica] 
effects are negligible. 

This determination was based upon the 
staff preparation and consideration of an 
environmental threshold assessment sur¬ 
vey, which is available on request to the 
Interstate Commerce Commission. Office 
of Proceedings. Washington. D.C. 20423: 
telephone 202-343-7966. 

Interested persons may comment on 
this matter by filing their statements in 
writing with the Interstate Commerce 
Commission, Washington, D.C. 20423, on 
or before December 15. 1975. 

This negative environmental deter¬ 
mination shall become final unless good 
and sufficient reason demonstrating why 
an environmental Impact statement 
should be prepared for this action Is sub¬ 
mitted to the Commission by the above- 
specified date. 
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(NoUc# No. 119] 

MOTOR CARRIER BOARD 
TRANSFER PROCEEDINGS 

November 18. 1975. 

8>'nopse8 of orders entered by the 
Motor Carrier Board of the Commission 
pursuant to Sections 212(b). 206(a). 211, 
312(b). and 410(g) of the Interstate 
Commerce Act. and rules and regulations 
prescribed thereunder (49 CPil. Part 
1132), appear below: 

Each application Cexcept as otherwise 
specifically noted) filed after March 27, 
1972, contains a statement by applicants 
that there will be no significant effect on 
the quality of the human environment 
resulting from approval of the applica¬ 
tion. As provided in the Commissions* 
Special Rules of Practice any interested 
person may file a pedUon seeking recon- 
sideradon of the following numbered 
proceedings on or before December 8, 
1975. Pursuant to SecUon 17(8) of the 
Interstate Commerce Act. the filing of 
such a pedUon will postpone the effeedve 
date of the order in that proceeding 
pending its disposition. The matters re¬ 


lied upon by petidoners must be specified 
in their peddons with particularity. 

No. MC-FX^■76064. By order of Novem¬ 
ber 13. 1975. the Motor Carrier Board 
on reconsideradon approved the transfer 
to OAR Trucking, Inc., Florissant, Mo,, 
of the operating rights in Permits Nos. 
MC-138743 (Sub-Nos. 2. 5 and 7) issued 
March 21. 1975, June 11, 1975, and 
March 19.1975, respectively, to Snowball. 
Ltd., St. Louis. Mo., authorizing the 
transportadon of cement asbestos pipe, 
from the plant site and storage facill- 
dcs of CerUUn-Teed Products Corpora¬ 
tion (1) at Belief on taine Neighbors and 
Eiverview. Mo., to points in Alabama. 
Arkansas. California, Colorado. Florida. 
Georgia. Illinois. Indiana. Iowa, Kansa.s. 
Kentucky, Louisiana, Michigan. Minne¬ 
sota. Missouri. Montana. Nebraska. New 
York. North Dakota. Ohio, Oklahoma. 
Pennsylvania. South Carolina, SouUi 
Dakota. Texas. West Virginia, Wiscon¬ 
sin, and Wyoming: (2) at Hillsboro. Tex., 
to points In Arkansas. Colorado. low^a, 
Kansas, Mississippi, and Ohio, and (3) 
at McPherson. Kans., to points In 
Colorado. Indiana. Michigan. MtnnesoU, 
Nebraska, North Dakota. Ohio. Okla¬ 
homa. and Pennsylvania. Terrence D. 
Jones. 1126 Sixteenth Street. NW.. Wash¬ 
ington. D.C. 29036 Attorney for appli¬ 
cants. 

fsEAL] Robert L. Oswald. 

Secretary. 
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TRAFFIC MOVING TO AND FROM CANADA 
Appikation Disclosure Requirement 
November 14. 1975. 

The Commission wishes to call to the 
attention of motor carrier applicants and 
their representadves that the require¬ 
ments of the Commission (39 FR 42440) 
published in the Federal Register issue 
of December 6. 1974 and effective 
March 3.1975 concerning applications for 
operating authority on traffic moving to 
and from Canada are tw^ofold: evident¬ 
iary and informaUve. With respect to the 
presentation of more information, the re¬ 
quirements provide that applicants 
specify at the time of filing their appU^ 
cation the Canadian points they Intend 
to serve as well as the port of entry 
points Involved in their requested au¬ 
thority. Applicant's indication will ap¬ 
pear in the Federal Register notice of 
the application filing In order that Inter¬ 
ested parties may participate in the pro¬ 
ceeding with a better knowledge of the 
applicant's proposed (^ration. Evident¬ 
iary support, such as copies of comple¬ 
mentary Canadian authority, must be 
presented with an applicant’s verified 
statement 

By the Commission. 

rsEALl Robert L. Oswald, 

Secretary, 
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Title 45—Public Welfare 

CHAPTER I—OFFICE OF EDUCATION. DE- 

PARTMENT OF HEALTH. EDUCATION. 

AND WELFARE 

LIBRARIES AND LEARNING RESOURCES: 
EDUCATION INNOVATION AND SUPPORT 

Pinal Regulations 

Notice of proposed nUemaking was 
published in the Fcdsral Registik on 
March 12. 1975 <40 FH 116S6> which set 
forth regulations for Title IV of the Ele¬ 
mentary and Secondary Education Act of 
1955. as amended (20 U.S.C. 1801 et 
seq.). added by section 401 of Pub. L. 93- 
380. The notice of proposed rulemaking 
also proposed to revise i lOOc.l of 45 
CFR. 

Title TV of the Elementary and Sec¬ 
ondary Education Act (hereinafter re¬ 
ferred to as ESEA) provides for the con¬ 
solidation of certain education programs 
Into two parts. B and C. Part B consists 
of the programs authorized by Title II of 
the ESEA (school library resources, text¬ 
books. and other instructions materials), 
so much of Title m of ESEA as relates 
to testing, counseling, and guidance, and 
Title in (except for section 305 thereof) 
of the National Defense Education Act 
of 1958 (financial assistance for strength¬ 
ening instruction in academic subjects). 
Part C consists of Title m (except for 
programs of testing, counseling, and 
guidance) of ESEA (supplementary edu¬ 
cational centers and services). Title V of 
ESEA (strengthening State and local ed¬ 
ucational agencies). section 807 of ESEIA 
(dropout prevention). and section 808 of 
ESEA (demonstration projects to im¬ 
prove school nutrition and health serv¬ 
ices for children of low-income families). 
Under Title IV, State, educational agen¬ 
cies are required to submit an annual 
program plan under which subgranbs are 
made by the State to local educational 
agencies. The statute provides for the 
participation of children from nonprofit 
private schools. 

It should be noted that the District of 
Columbia and Puerto Rico are not pres¬ 
ently eligible for Title TV grant funds. 
A technical amendment to the Education 
Amendments of 1974 has been proposed 
which w^ould correct this situation if en¬ 
acted by Congress. In anticipation of 
these amendments becoming law. the 
District of Columbia and Puerto Rico 
are Included in the definition of State 
In the final regulations (see 1 134.2). 
However, funds for these Jurisdictions 
for Part B and Part C of the Act will not 
be allotted until action on the technical 
amendment is completed. 

The notice of proposed rulemaking 
contained *‘oomment'* sections which ex¬ 
plained many of the substantive sections 
of the proposed rules. These comment 
sections have been retained in the final 
regulations. 

A. Summary of comments: changes in 
the reguiatiens. Interested persons were 
given 30 days in which to submit written 
comments, suggestions, or objections re¬ 
garding the proposed rules. Numerous 
comments were submitted to the OfBce of 
Education in writing. A siunmary of the 
comments follows. After each comment. 


a response is set forth stating changes 
which have been made in the regulations 
or the reason why no change is deemed 
necessary. General comments on the 
regulations are set forth first, followed 
by specific <M>mment8 arranged in order 
of the sections of the final regulations to 
which they pertain. Where the section 
number In the final regulations differs 
from that in the proposed rule, the pro¬ 
posed section number is also identified. 

1. General Comments, Five comments 
were received which questioned the state¬ 
ment in the preamble to the proposed 
regulations which stated, in parti ^Wlth 
respect to this material, comments 
should be directed to the need (or lack 
of a need) for regulations, rather than 
to its substance.** The comments objected 
to the limitation on the extent of their 
comments. 

Response. .The sentence to which these 
comments (Objected was the second sen¬ 
tence in the parograph. The first sen¬ 
tence reads: "Reviewers should also note 
that where statutory language has been 
repeated in these proposed rules, it is to 
Indicated by the use of quotation marks 
which will be deleted when the final 
regulations are published.*' If these two 
sentences are read together, it should be 
clear that the second sentence means 
that with respect to statutory language, 
comments should be directed to the need 
(or lack of a need) for regulations which 
will further explain the statutory lan¬ 
guage. rather than to the substance of 
the statutory language. 

Comment. One comment noted that 
section 403(a) of the Act. which requires 
the annual program plan to contain in¬ 
formation "in such detail as the Com¬ 
missioner deems necessary'* should not 
be misused to the extent of legislating by 
regulation. The comment stated that had 
the Congress desired extensive reporting 
requirements and paperwork, it would 
have authorized additional funds for 
these purposes Instead of reducing funds 
for administration of the annual pro¬ 
gram plan. 

Response, There is no intent to legis¬ 
late by regulation. The regulations do 
not go beyond legislative authority. The 
"t 5 rpe of detail" required in the annual 
program plan Is needed to administer 
the program. For example. 1 134.13(b). 
in repeating the statutory requirement 
that any State unable to meet the re¬ 
quirements of section 406 of the Act must 
submit a certification to that effect, re¬ 
quires that the certification be from the 
State attorney general or other appro¬ 
priate legal o^er. It Is reasonable to re¬ 
quire that a certification relating to a 
State's legal authority be from such an 
official. 

Comment, A commenter stated that 
sections 403(b)(1). (3). and (4) of the 
Act regarding approval of State plans, 
the annual public meeting of the State 
advisory council, and the authorization 
for the State advisory council should be 
reflected in the regiilations. 

Response. Since these requirements 
are stated in the statute, and the Office 
of Education does not intend at this 
time to supplement them with regula¬ 


tions. It is not necessary to repeat the 
requirements in the regulations. 

Comment. One comment suggested 
that the requirement in section 432 of 
the Act that persons broadly representa¬ 
tive of the cultural and educational re¬ 
sources of the area to be served shall be 
involved in the planning and carrying 
out of all programs and projects funded 
under Part C (except those referred to in 
section 431(a)(3) of the Act) is not set 
forth in the regulations. The reviewer 
suggested that regulatory language in¬ 
corporating this requirement should be 
included. 

Response. A new 1134b.3 has been 
added relating to applications by local 
educational agencies which should satis¬ 
fy the request of the comment. 

Comment. One comment was received 
which suggested that the provisions of 
section 403(c) of the Act regarding the 
Commissioner's responsibility to approve 
State plans and modifications are not. 
but should be. set forth in the regula¬ 
tions. 

Response. The language in section 403 
(c) imposes a requirement on the Com¬ 
missioner. It is the general practice hot 
to use the regulations to repeat statutory 
requirements which do not require action 
on the part of Uic recipient of Federal 
funds. Therefore, there is no change in 
the regulations. 

Comment, A commenter suggested 
that a provision be added to the regula¬ 
tions allowing State educational agencies 
to reallocate funds allocated but not used 
by local educational agencies. 

Response. The addition of a new sec¬ 
tion which would accomplish this pur¬ 
pose is being considered and it the sug¬ 
gestion is adopted, will be published as a 
proposed rule subject to public comment. 

Comment. A comment stated that no 
additions should be made to the proposed 
regulations since they already exceed the 
Intent and language of the statute. 
Two comments stat^ that the intent 
to consolidate programs, provide for¬ 
ward funding, and develop a single ap¬ 
plication was useful but the proposed 
regulations present administrative dif¬ 
ficulties. Another reviewer commented 
that inviting comment on proposed rules 
that merely repeat the statute without 
Interpretation is wasteful of the time of 
both the Office of Education and the 
public and dela 3 r 8 promulgation of 
meaningful regulations. A comment sug¬ 
gested that guidelines for Title IV should 
be subjected to tiie same review 
process as regulations. One reviewer in¬ 
quired about the opportunities, implica¬ 
tions. and limitations in TlUo IV for a 
professor seeking funds to conduct re¬ 
search in teacher education. Three re- 
view'ers stated that the proposed regula¬ 
tions carry over the provisons of 
earlier statutory langiiage of categorical 
programs, indicating continuance of 
categorical programs with no real intent 
to consolidate. Another reviewer said 
that the Office of Education has made no 
visible attempt to provide the adminis¬ 
trative structure necessary for Title IV 
and has not informed State educational 
agencies which unit in the Office will 
approve annual program plans. Another 
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reviewer stated that by allowing annual 
program plans to flow through the vari¬ 
ous categorical program oCDcee, the 
time constraints will be prohibitive. This 
reviewer said that the split consolida¬ 
tion-categorical program for fiscal year 
1976 is wasteful of staff time and ftmds. 

Response. The changes made in the 
revised regulations are intended to 
clarify the proposed rules and resolve 
some of the administrative difficulties re¬ 
ferred to in the comments received by 
the Office of Education. It is the position 
of the Office of Education that it 
is always useful to obtain comments on 
proposed rules. Generally, since guide¬ 
lines are limited to suggestions and rec¬ 
ommendations and do not contain the 
niles for the operation of the program, 
proposed rulemaking procedures are not 
required by law. Whether public com¬ 
ments would be solicited would bo 
a matter for consideration when a 
particular set of guidelines is developed. 
Title IV of the Act is intended to 
support elementary and secondary school 
programs rather than provide funds 
for research In teacher education. The 
regulations do incorporate some of the 
provisiODs of the categorical programs 
consolidated under Title IV. The au¬ 
thorities for incorporating these provi¬ 
sions are sections 421(b) and 431(b) of 
Title IV of the Act The Office of Educa¬ 
tion has developed an appropriate 
structure for receiving, reviewing, and 
approving Title IV annual program 
plans. The memorandiun from Thomas 
J. Bums and Dick W. Hays to the Chief 
State School Officers dated April 8. 1976. 
j>rovlded directions to State educational 
agencka for submitting annual pro¬ 
gram plans to the Office of Education. 
The split categorical-consolidated pro¬ 
gram which will be in effect for fiscal 
year 1976 is required by section 401(c) 
of the Act. 

Comment, Two reviewers commented 
that the sequence of preparation and re¬ 
lease of the Title IV regiUations put 
States at an extreme disadvantage in 
commenUng because of the fact that the 
regulations for section 434(b) of GEPA 
were published later. The commenter 
suggested that the Commissioner should 
accept the assurances in the general ap¬ 
plication until the State plan assurances 
are completed, precluding the loss or 
suspension of Federal funds for educa¬ 
tion at State and local levels and allow¬ 
ing State educational agencies sufficient 
lead time for development of the anniaal 
program plan. 

Response. While it a-ould undoubtedly 
have been more convenient to be able to 
review the regulations implementing the 
provisions of section 434(b) of the Gen¬ 
eral Eklucation Provisions Act (herein¬ 
after referred to as GEPA) at the same 
time as the regulations governing Title 
IV of the Act. It was felt that the latter 
regulations were too important to delay 
their publication any longer than neces¬ 
sary. Regulations for section 434 <b) of 
QEPA have since been published in pro¬ 
posed form (see 40 FR 19204, May 2. 
1976). By statute, certain asstirances and 
pnovlskms are necessary for approval of 
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the Title IV annual pxx>gram plan. A 
State is not permitted to obligate its Title 
IV funds until its annual program plan 
is received by the Office of Education in 
substantially approvable form. (See 46 
CPR lOOb.32.) 

Comment. A reviewer suggested that 
the annual program plan format should 
have been given to the States in final 
form early enough to allow more than 
token participation of the Advisory Coun¬ 
cil In preparation of the plan. A reviewer 
commented that the proposed regula-* 
lions appecur to be in conflict with the 
concept of consolidation and the simpli¬ 
fied administrative arrangement. An¬ 
other reviewer stated that in view of the 
delay in publishing regulations, the time 
aUowed for drafting an annual program 
plan and developing guidelines and ap¬ 
plication forms is insufficient. Another 
reviewer stated that an extension should 
have been made for the period allowed 
for public comment to allow all inter¬ 
ested parties time to prepare an Indepth 
analysis and react more IntelUgently. 

Response. Since It was believed that 
the development of proposed regulations 
had a greater priority than the design of 
the format for the annual program plan, 
the format design was delayed some¬ 
what: however, the annual program plan 
format has been developed and distrib¬ 
uted. The proposed regulations are fUly 
consistent with the provisions of the ap¬ 
plicable statutes. Though it is recognized 
that the time for implementation of the 
Title IV program is short, the proposed 
regulations were published as soon as 
they were ready. Even though the time 
for formal comments was not as long as 
some reviewers would have wished, the 
time satisfies all rulemaking require¬ 
ments. The administration of Title IV 
will continue to be scrutinized and 
amendments or additions to the regula¬ 
tions may be proposed at a future date. 

Comment, Three comments on the 
Title rv regulations concerned section 
437 of OEPA. added by section 612, Pub. 
L. 93-380 (Responsibility of States to 
furnish information). Two of the com¬ 
ments stated that States should have 
had available the regulations for this 
requirement when commenting on the 
proposed Title IV regulations, in order 
to provide for a coordinated approach 
to data collection. The second comment 
stated that the proposed Title IV regu¬ 
lations should reflect the requirements 
of Section 437 of OEPA, in order to 
facilitate early gathering and compila¬ 
tion of the required information by State 
and local educationxU agencies. 

Response. At this time, it does not ap¬ 
pear that any regulations will be neces¬ 
sary to Implement the provisions of sec¬ 
tion 437 of the General Education Pro¬ 
visions Act. The statute Is clear and prob¬ 
ably can stand without implementing 
regulations. 

2. S 134.2 Definitions. Cowiment. T!iree 
comments were received which suggested 
that the term ^'academic subjects" be 
defined in i 134.2 as including only those 
subjects w*hich are included in the defi¬ 
nition for the NDEA Title HI program. 
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Response. A definition of the term 
"academic subjects" has been added to 
these regulations which includes, but is 
not limited to. the original twelve sub¬ 
jects. Given the broader purpose for 
which Part B funds can be spent under 
the consolidation, it is felt that a broader 
definition Is both legally supportable and 
more appropriate from an administrative 
standpoint. 

Comment. Two comments were re¬ 
ceived which questioned the use of the 
word "imperfect" in the definition of 
"children with specific learning disabil¬ 
ities." stating that perfection cannot be 
attained by any child. 

Response. The definition of "children 
with specific learning disabilities" Is the 
same as the definition in section 602(15) 
of the Education of the Handicapped Act 
(20 us e. 1402(16)). That definition is 
being used to provide consistaur in the 
administration of Federal programs. No 
change has been made in the definition. 

ComTnent. There was a comment 
which suggested that the definition of 
the word "construction" Included the 
erection of new structures. The reviewer 
went on to state that limited funds in the 
program prohibit the erection of new 
structures and the definition should be 
changed accordingly. 

Response. It should be noted that con¬ 
struction is authorized only In section 
431(a)(1) of TiUe IV of the Act. If in 
any State the level of fimdlng effectively 
prevents the erection of new structures, 
then the definition should cause no prob¬ 
lem. The definition has not been 
changed. 

Comment. One comment suggested 
that there was no need to define "cul¬ 
tural and educational resources" since it 
was defined by a direct quotation from 
the Act 

Response. While there may be no need 
to quote a definition directly from the 
Act it is included as a matter of con¬ 
venience and completeness and to show 
that the term as used In the regulations 
has the same meaning as used in the 
statute. 

Comment. Five commenters suggested 
that the definition for "handicapped 
children" should be the same as the defi¬ 
nition in the regulations governing the 
Education of the Handicapped Act. Two 
commenters suggested that the defini¬ 
tions of "handicapped children" and 
"children with specific learning disabil¬ 
ities" be combined and one asked why the 
two definitions were separated. 

Response, The definition of "handi¬ 
capped children" has been reworded so 
that it Is the same as the definition in 45 
CFR Part 121 (the general regulations 
which govern the administration of the 
Education of the Handicapped Act 
(E:hA)). There is a separate definition 
for "children with specific learning dis¬ 
abilities" because the two terms are used 
in section 403(a)(8)(B) of the Act. 

Comment. Several reviewers were In¬ 
terested In the definition of "local edu¬ 
cational agency" and the question of 
whether funds under Part B would be al¬ 
located to local school districts, to inter¬ 
mediate units, or to both. One reviewer 
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qacsUofied whether the terms Incltidcd 
non-ptiblic schools: another questioned 
whether it included teacher-trainlns 
institutions. 

Response. The definition of ’Tocal edu¬ 
cational agency** Includes local school 
districts and certain types of Intermedi¬ 
ate units. An intermediate unit Is gener¬ 
ally an administrative organisation es¬ 
tablished to function between the 
State educational agency and local 
school districts serving both the State 
educational agency and local school 
districts, and usually serves two or 
more local school districts. It will be 
necessary for the State educational 
agency to designate the type of local 
educational agency that will be a re¬ 
cipient of funds tmder Part B. In some 
States, intermediate units that have been 
recipients of funds under other Federal 
programs have been chiefly concerned 
with the distribution of audiovisual ma¬ 
terials and equipment. Selecting such 
agencies as recipients of funds under 
Part B might create a problem In rela¬ 
tion to section 403(a) <5) of the Act 
which gives local educational agencies 
complete discretion in determining how 
the funds it receives under Part B will 
be spent among the three consolidated 
purpases: school library resources, text¬ 
books. and other Instructional materials: 
equipment and minor remodeling; and 
testing. coun.seling. and guidance. It 
would be dlfflcult for an intermediate 
unit concerned only with the distribu¬ 
tion of audiovisual mat^ials and equip¬ 
ment, for example, to reflect accurately 
the full range of choices of local school 
districts and private school representa¬ 
tives. It is the interpretation of the Com¬ 
missioner that a local education^ agency 
that is the recipient of funds under Part 
B must have the authority to provide all 
materials, equipment, and services au¬ 
thorized under section 421(a) of the Act- 
(20 U.S,C. 1803(a)(5)). The term **local 
educational agency** does not include 
non-public schools. If “teacher-training 
institutions** means colleges and univer¬ 
sities that train teachers, such institu¬ 
tions are not local educational agencies. 
However, a laboratory school of a public 
teacher-training institution could qual¬ 
ify as a lo<»i educational agency if. for 
example, it has odmlnistratlve control or 
direction of a public elementary or 
secondary school. 

Comment. One coznment suggested 
that the regtilations should deflne 
“school** to include only those schools 
that are recognized by the State educa¬ 
tional agency to prevent the possibility 
of Federal funds being used by unap¬ 
proved schools. A similar comment was 
made about private nonprofit schools. 
Another commenter said that the Of¬ 
fice of Education should not deflne 
••school.** 

Response, Section 100.1 of the General 
Provisions Regulations (45 CPR 100.1) 
defines the terms “elementary school** 
and •'secondary school** as day or resi¬ 
dential schools which provide elementary 
or secondary school education as deter¬ 
mined under State law. The term “pri¬ 
vate** and “nonprofit** are also defined 


in 1100.1 of the General Provisions Reg¬ 
ulations. Section 134.3 of the proposed 
regulations provides that assistance un¬ 
der Title IV of the Act Is subject to the 
applicable provisions of the General Pro- 
visioDs Relations. 

Comment. Five comments were re¬ 
ceived on the definition of “school li¬ 
brary resources.’* Two comments sug¬ 
gested that the omission of the words 
“processed and organized for use*’ weak¬ 
ened the definlUon and that the force of 
regulations was useful in having schools 
get library materials organized for ease of 
use. One reviewer suggested that the 
word “suitable” be omitted from the defi¬ 
nition. Another reviewer suggested that 
the definition of the term should Include 
non-reusable workbooks. The final com¬ 
ment concerned the interpretation that 
“school library resources” Includes only 
those materials that are in existence at 
the time of acquisition and prohibits ad¬ 
vance subscription even if actual delivery 
of materials is within the time period 
for liquidation of obligations. 

Response. As the comment section fol¬ 
lowing the proposed rule indicated, the 
definition of “school library resources” In 
the proposed rules was not intended to 
make any change in the types of library 
resources and instructional materials eli¬ 
gible under Title IV of the Act from those 
which were purchased under Title n of 
the Act. The definition of “school library 
rcsourccs“ has been changed to conform 
to t hat used In the Title n regulations 
(45 CFR 117.1). Items consumable In use 
such as non-reusable workbooks are not 
eligible for acqaisltion under either Title 
n or Title rv of the Act. With respect 
to the last comment, the general concept 
that a fiscal year’s allotment may be used 
only for a need for that fiscal year would 
not prohibit subscribing to a publication 
for a reasonable period of time, e g,, three 
years, if the rate is less under those cir¬ 
cumstances. This could be treated as a 
current need whereas a long-term sub¬ 
scription. e.g., ten years, would not be so 
treated. 

Cammeftt. Three comments were re¬ 
ceived on the definition of “teacher,” The 
first suggested that the definition of 
“teacher” should Include school princi¬ 
pals. The second suggested that the term 
“school Ifbrary/medla specialist” be sub¬ 
stituted for “school librarian.” The third 
inquired about the meaning of supervi¬ 
sory staff. 

Response. The deflolUon of “teacher” 
has been clarified by explicitly Including 
any person who is engaged in carrying 
out the instructional program of an ele¬ 
mentary or secondary school, including a 
principal, guidance counselor, school li¬ 
brarian/media specialist, or other mem¬ 
ber of the instnictional or supervisory 
staff. 

CommcTif. Pour comments were re¬ 
ceived suggesting that U)c definiUon of 
“testing” should be expanded to Include 
educational achievement. Two comments 
suggested that the definition be expanded 
to include interest tests or inventories: 
one of these comments also a*ish^ to in¬ 
clude self-concept scales. Another com¬ 
ment suggested that the definiUon be 


stricken from the regulations and left 
to the discretion of State educational 
agencies. 

Response. The varied interpretations of 
the proposed definition indicate the need 
to revlM the definition for testing. The 
definiUon proposed was not intended to 
exclude achievement testing interest in¬ 
ventories. or self-concept scales if they 
pertain to an individual's cducaUonal or 
career development. The definiUon has 
therefore been altered for clarification. 

Comment. Two comments were re¬ 
ceived about the definiUon of “textbook.” 
The first comment sta^d that the pro¬ 
posed definiUon allows schools to pur¬ 
chase a variety of materials as bask 
resources rather than as supplementary 
resources and that such a definiUon 
would not require Uie local educational 
agency to provide basic resources. Tlie 
reviewer questioned whether the intent 
of the Act is to permit a school to put all 
Its Part B funds into textbooks. The sec¬ 
ond re\dea’er suggested deleting the Iasi 
part of the definiUon: “a copy of whicli 
Is expected to be available for the in¬ 
dividual use of each student In such class 
or group.” 

Response. Section 134.15, which scU 
forth statutory language, gives local edu- 
caUonal agencies discretion in the di¬ 
vision of funds among Part B purposes. 
Therefore, the statute permits local edu- 
caUonal agencies to put all Part B funds 
into textbooks (taking into account the 
requirements of secUon 406 of the Act) 
The language in the definitloa quoted by 
the second reviewer which U Sdentlcal 
with that used in the regulations appli¬ 
cable to TiUe H of the Act (45 CFR 117.1) 
is not intended to preclude the use of 
multiple textbooks, such as two or more 
books designed for different academic 
levels. 

Comment. One comment suggested 
that all terms used in TiUe IV which 
have been defined in the General Pro¬ 
visions RcgulaUons (Parts lOO-lOOc) be 
repeated in I 134.2. Another comnent 
suggested that the term “secondary” 
be defined. 

Response. The purpose of the General 
Provisions Regulations in Parts 10 ,100a. 
lOCb. and 100c. is to collect in one place 
all of the regulations which are gen¬ 
erally applicable to OlSce of Education 
programs so that they will not have to 
be set forth or repeated in the regula¬ 
tions for separate programs, which in the 
past had led to varied practice and intcr- 
pretation. Therefore, it is not considered 
appropriate to repeat those definitions in 
this section. Since 4he term “secondary 
school” is defined In S 100.1 of the Gen¬ 
eral Provisions RcgulaUons. it is not 
repeated here. 

ComrTimf. A comment was received 
which requested that the word “equi¬ 
table” and the term “severe educaUonnl 
disadvantage” be defined. 

Response. To deflne any term Is neces¬ 
sarily to limit it. It is felt that with 
respect to these terms, it is better to re¬ 
tain flexibility. No change has been ouide 
in the regulations. 

3. f 134.10 Submission. Commenf. 
Three comments were received relating 
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to the provisione in S 134.10 with respect 
to an annual program plan. One com* 
mcnt 8Uggcsted_that paragraph (a) be 
changed to require both a general appli¬ 
cation and an annual program plan. A 
second comment suggested that an 
anniud program plan should be required 
only lor the consolidated programs under 
Title IV and nbt for the separate cate¬ 
gorical programs which are being con¬ 
solidated under Title IV. The third sug* 
gested that the last ten lines of the com¬ 
ment printed with the proposed rules be 
deleted. A fourth comment suggested that 
only one annual program plan should be 
submitted which would cover all of the 
programs Identified by a State educa¬ 
tional agency in the general application. 
Three comments suggested that the 
annual program plan requirements in 
the regulations require an excessive 
amount of paperwork, would increase 
reporting requirements, necessitating 
emplojring addiUona! State educational 
agency personnel, thus detracting from 
providing technical assistance to local 
educational agencies. A final comment 
suggested that the provisions of section 
434ib) of OEPA do not apply to Hawaii, 
the District of Columbia, Puerto Rico, 
and the Outlying Areas <in that funds 
are not granted to local educational 
agencies throtigh. or under the super¬ 
vision of. the State educational agency, 
since these jurisdictions are legally both 
State and local educational agencies), 
and therefore, the sections of the regiUa- 
tlons which refer to annual program 
plans should be declared not applicable 
to these jurisdictions. The comment sug¬ 
gested that eiUier specific State plan 
requirements be declared applicable, or 
that the general application and annual 
program plan requirements be extended 
to these jurisdictions under the pro¬ 
visions of section 434(b> of the General 
Education Provisions Act, 

Response, With respect to the first 
comment, the general application re¬ 
quirement will be subject to 45 CPR Part 
100b, proposed rules for which have been 
published and appear on pages 19204- 
19207 of the Fboeiux. Recistcs of May 2. 
1975. The requirement for annual pro¬ 
gram plans for the categorlal programs 
which are consolidated under Title IV for 
Ascal year 1976 is likewise included in 45 
CPR 100b. That question should not be 
dealt with in these regulations which 
govern only Title IV of the AcL With 
respect to the third comment, the lan¬ 
guage in the printed comment on | 134.10 
in the propo^ rules was Intended to be 
explanatory only and docs not constitute 
a regulatory requirement In and of itself. 
The Idea is to allow State educational 
agencies to submit annual program plans 
when they arc ready in order to facili¬ 
tate meeting the requirements for sub- 
Kdsslon of these plans. The proposed 
amendments to Part 100b Creferred to 
above) state that “where a particxilar 
State does not administer the funds 
provided under a particular program 
tluo\igh its State educational agency, or 
does not make crants to local educational 
agencies with any of those funds, that 
State would not be required to submit an 
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annual program plan with respect to 
such program^ (Pxdsbal REcism. VoL 
40. No. 86, p. 19204 (May 2.1975)). With 
respect to the District of Columbia, 
Puerto Rico, and Hawaii, it is the view 
of the Office of Education that section 
434(b) of OEPA applies, since each has 
an agency which acts as both the State 
and the local educational agency. The 
same arrangement Is being made with 
respect to the Outlying Areas. The au¬ 
thority of the Commissioner under the 
provisions of section 402 of the Act to 
allot funds to the Outlying Areas for the 
purpose of TiUe IV gives him authority 
to establish the requirements those juris- 
dicUons must meet to obtain such funds. 
It is therefore under this authority that 
the Commissioner has established the 
requirements in Subpart D of Part 134 
for annual program plans from the Out¬ 
lying Areas. 

4. { 134.11 State educational agency. 
Comment. A comment stated that if the 
State files a general application it should 
be evident that it is the “sole agency “ 
and the requirement of i 134.11 that this 
detail be provided in tl^e annual program 
I^an is net necessary. 

Response. The language used In 
1134.11 is based on the statutory re¬ 
quirement of section 403<a)(l> of the 
Act. The requirements of section 434(b) 
of OETPA state that an annual program 
plan shall be submitted in lieu of a 
State plan and **• • • be prepared and 
administered in a manner consistent with 
specific State plan requirements of the 
appropriate applicable statutes alTecUng 
the program for which the annual pro¬ 
gram plan is applicable * * It is there¬ 
fore necessary that State educational 
agencies state that they are the sole 
agency in the annual program plan sub¬ 
mitted under Title IV of the Act. 

5. If 134.11-134.21 Provisions to he in- 
eluded in annual proaram plan. Com¬ 
ment. A commenter stated that the funds 
available for schools under Part B are 
so limited for fiscal year 1976 and that 
the possibilities for leadership on the 
part of the State educaUonal agencies 
80 hampered by the regulations of 
f I 134.11-134.21, that the general impact 
upon the learning and teaching environ¬ 
ment is questionable. 

Response. The provisions to be in¬ 
cluded in the annual program plan as 
required in f| 134.11. 134.12(a), 134.13. 
134.14, 134.15. lS4.16<a). 134.17. 134.18, 
134.19,134.20. and 134.21 are required by 
section 403(a> of the Act. It should be 
noted that 1134.12 (b) and (c) apply 
only to Part C. and not to Part B. 

6. 1134,12 AUouMble expenditures. 
Comment. Ten comments were received 
concerning the use of measurable objec¬ 
tives with concerns expressed regarding 
the mandating of a system of manage¬ 
ment by objectives. Another reviewer ob¬ 
jected to the requirements of 1134.12(b) 
in relation to Part B of the Act because 
it would violate the requirements of sec¬ 
tion 403(a) (5) of the Act with respect to 
complete discretion of local educational 
agencies. 

Response. The intent of this section is 
to provide a uniform method for writing 
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descriptions of the progfams which will 
be carried out under ftinds authorized for 
Part C of Title rv. Receiving uniform in¬ 
formation in this format will expedite 
the review process for the annual pro. 
gram plans in the Office of Education. 
There Is no intent to prescribe a method, 
system, or style of administration or 
management and this reqiiiremcnt will 
not do so. Section 134.12 (b) and (c) 
have been changed to require specific ob¬ 
jectives rather than measurable objec¬ 
tives and 1 134.12 (b). (c). and (d) has 
been changed to require inclusion in the 
annual program plan of estimated 
amounts of funds to achieve objectives 
and to carry out activities. With respect 
to the last comment, sections 134.12 (b) 
and (c) refer only to activities related to 
Part C of Title IV of the Act. The local 
discretion required by section 403(a) (5) 
of the Act only applies to Part B. 

7. 1134.12(d> Allowable expenditures. 
Comment. Eight comments were received 
concerning the use of the word “de¬ 
tailed** in relation to a description of the 
activities of the State advisory council 
and/or a listing of the funds which will 
be available to carry out those activities. 
A final comment stated that f 134.12<d) 
should be deleted as it lacked statutory 
authority and placed restrictions on the 
State educational agency which should 
be within the purview of the State advis¬ 
ory council. 

Response, Section 403(b) mandates 
several important functions of the State 
advisory council, and authorizes each 
State advisory council to obtain the serv. 
ices of such professional, technical, and 
clerical personnel, and to contract for 
such other servioes as may be necessary 
to carry out their function. Further, the 
Commissioner Is required to assure that 
funds sufficient for these purposes are 
made available to each council. In order 
for the Commissioner to assure that the 
funds are sufficient for the purposes, he 
must know (1) what activities have been 
planned and (2) the estimated amount 
of funds which will be provided for 
carrying out those activities. No change 
has been made in the regulations. 

8. I 134.13 Participation of children 
and teachers In private schools. Com¬ 
ment. One comment suggested that if a 
State cannot meet the requirements of 
section 406 of the Act and of 9 134.13 of 
the regulations regarding participation 
of private school children, it should so 
indicate in the general application. The 
comment observed that there is no pro¬ 
vision in section 434 <b) of 0£IPA to In¬ 
dicate such inability to serve. 

Response, The requirements for the 
general application will be set forth in 
the regulations In part 100b, and are not 
set forth separately with the regulations 
for each program covered. If the State 
cannot meet the requirements of section 
406 of the Act. section 403(a> (3) of the 
Act requires that that State so indicate 
in the annual program plan (see { 134.13 
(b)). There Is no need to change the 
wording of the regulation in this section. 

0. I 134.14. Distribution of funds to lo¬ 
cal educational agencies. Comment, One 
comment was received which asked that 
a State be prohibited from imposing re- 
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Qtdrements on P^ri C funda (e.g.. requir¬ 
ing local contributions). Three cmiinents 
on 1 134*14 stated that under the preTlouB 
categorical programs that are now con¬ 
solidated under Title IV. some States 
funded projects among two or more local 
educational agencies when It was mu¬ 
tually beneficial and economically feasi¬ 
ble to do so. The reviewers suggested that 
this same arrangement should be allowed 
under Title IV. One reviewer suggested 
that If such an arrangement is allowed. 
It should be completely voluntary on the 
part of the participating local educa¬ 
tional agencies and should not consti¬ 
tute a violation of } 134.15. Another of 
the re>iewers suggested that a project 
of this type should be under the super¬ 
vision of the State educational agency. 

Response. The statute provides that 
Part C funds are to be distributed on an 
**equltable basis recognising the competi¬ 
tive nature of grant-making,** The State 
must publish the criteria it has devrioped 
and will apply in distributing funds on 
this basis. Certain criteria might preclude 
the possibility of an equitable competi¬ 
tion, It is possible that such a problem 
could occur if a Slate Imposed matching 
requirements which only the wealthier 
local educational agencies could meet. 
The Office of Education will review these 
questions on a case-by-case basis In re¬ 
viewing the annua] program plans. The 
need for further regulations will be con¬ 
sidered If problems develop. There is 
nothing in the regulations or the Act 
which axnild preclude local educational 
agencies from contracting with other lo¬ 
cal educational agencies for services or 
from jointly applying for funds with such 
agencies If this to believed to promote a 
better program. This would not violate 
the provisions of f 134.15. All local educa¬ 
tional agency projects arc under the.su¬ 
pervision of the State educational agency. 

10. I 134.14<r)(1) Distribution of 
funds to local educational aaencies, Com- 
mewf. A commenter stated that the dis¬ 
tribution of funds as required in I 134.14 
Ca> (1) in a State with large numbers of 
school districts would result in the allo¬ 
cation of insignificant amounts under 
Part B. especially In smidl districts. The 
review^er stated that the regulations 
should limit an eligible local educational 
agency to one with a minimum of 10 pu¬ 
pils. This reriewer also stated that the 
regulations should permit an intermedi¬ 
ate unit to serve groups of small schools 
tn its area. A third reviewer stated that 
the term "substantial** should be defined 
In order to carry out the intent of Con¬ 
gress. A Anal comment stated that the 
regulations should clarify whether or not 
the requirements of { 134.14(b) violate 
the requirement concerning complete 
discretion (| 134.15). 

Besponse. Funds made available under 
Port B of Title IV of the Act are to be 
distributed on the basis of enrollment, 
relative tax effort, and numbers or per¬ 
centages of children whose education im¬ 
poses a higher than average cost. Eligible 
children In public and private nonprofit 
elementary and secondary schoob must 
be permitted an opportunity to partici¬ 
pate in the program, regardless of the 
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size of the school they attend. The defini¬ 
tion of "local educational agency** In¬ 
cludes operating school districts and cer¬ 
tain Intermediate units. The terms "sub¬ 
stantial.** **5ub6tantially greater.** and 
**sparsely populated** have not been de¬ 
fined. National quantitative criteria or 
measures concerning relative amounts to 
be made available to local educational 
agencies based on differences in tax effort 
and numbers or percentages of children 
whose education imposes a higher than 
average cost have not been added to the 
regiilations under an interpretation, 
based on a statement in the legtolative 
history of TlUe IV (H.R. No. 03-805 (p. 
28) >, that each State should write its 
own formula. The requirements of 1134.- 
14 (a)(1) and (b> apply to the distribu¬ 
tion of Part B funds and do not violate 
the intent of S 134.15 (which repeats 
statutory language in section 403(a)(5) 
of the Act). Once Part B funds arc allo¬ 
cated to a local educational agency, that 
local educational agency has complete 
discretion over the division of funds 
among the Part B purposes, subject to 
the requirements of Section 408 of the 
Act. 

11. 5 134.14(a)(2) Distribution of 
funds to local educational affcncies, Com~ 
ment. One comment suggested that 
**equitable baste** as applied to Part C 
funds should not mean equal or propor¬ 
tional amounts but should mean an equal 
opportunity to compete. The commenter 
also suggested that each State education¬ 
al agency should set forth criteria In its 
annual program plan which it will use in 
providing this equal opportunity to local 
educational agencies. Another reviewer 
noted that funds under Title U of the 
Act were allocated according to relative 
need and the reviewer felt that 5 134.14 
(a) (2) ties it to competitive nature of 
the grantmaking. The reviewer felt that 
Stale educational agency resources could 
be put to better use than helping local 
educational agencies compete for funds 
they need. 

Response. The first comment correctly 
states the proper meaning of 1134.14(a) 
C2). *rhat to, the section provides for an 
equal opportunity to compete. Further, 
the language in 1134.14(b) calls for 
setting forth the criteria the State edu¬ 
cational agency will apply In meeting the 
reqiarements of 5 134.14<a> (2); thus, the 
State educational agency will include the 
criteria to be used in providing this equal 
opportunity within Ito annual program 
plan. Therefore, there to no need to 
change the language of this section. With 
respect to the last comment. 1134.14(a) 
(2) applies to Part C rather than Part 
B funds. The requirements for the dto- 
tribution of Part B funds are set forth 
in section 483(a) (4) (A) of the Act and 
1134.14 (a) (1) and (b> of the regula¬ 
tions The requirements which were 
objected to in the comment are man¬ 
dated for Part C by Section 403(a> (4) of 
the Act 

12. 5 134.15 Part B Funds: Discretion 
of local educational aacneies. Comment. 
Seven comments were received concern¬ 
ing I 134.15 of the proposed regulations. 
One comment suggested that the section 


should offer more specific guidance in 
giving local educational agencies com¬ 
plete discretion in the use of Part B 
funds. *rwo comments suggested chang¬ 
ing the wording of the proposed rule to: 
**The annual program plan shall provide 
an assurance that each • • •** A final 
group of comments stated that 5 134.15 
was explicit in giving Ideal educational 
agencies complete discretion In the divi¬ 
sion of Part B funds among the three 
purposes set forth in section 421 (a) of the 
Act *rhe6e comments questioned tlie re¬ 
lationship of this requirement to section 
434(b) of OEPA which requires State 
educational agencies to pxxivide assur¬ 
ances that Federal funds will not sup¬ 
plant State and local funds. 

Response, This section repeats the 
statutory requirement in Section 403(a) 
(5) of the Act The statute to clear that 
discretion over the division of funds 
among the program purposes of Part B 
to given to local educational agencies and 
not to the State. Further, the slatute does 
not use the term **Bssurance** in relation 
to this requirement In response to the 
final group of comments, local education¬ 
al agencies are given complete discretion 
tn the distribution of Part B funds among 
the three purpenes in section 403(a) <5) 
of the Act. They are. however, itUl pre¬ 
cluded from supplanting non-Federal 
funds by section 434(b) (1) (A) (IV) of 
the (3eneral Education Provisions Act as 
amended. 

13. 5 134.10 Evaluation, dissemina- 
lion, and adoption of promising prac- 
tices. Comment. Tuo comments sug¬ 
gested that an assurance concerning ef¬ 
fective procedures would be auAcleni 
Nine comments were concerned pri¬ 
marily with the requirement for a calen¬ 
dar of activities because too much 
spcclficUy would be required. Two re¬ 
viewers commented on the requirement 
of 1134.16 that the State advtoon* 
council evaluate •"• • • programs and 
projects assisted under the annual 
program plan,** Tliese comments sug¬ 
gested that the regulations should allow 
a State educational agency to devclo]) 
an application form requiring sufficient 
information relative to evaluation 
criteria and data related to local expend¬ 
itures In the programs included under 
Part B. These reviewers also suggested 
that the regulations should allow the 
State educational agency to collect and 
report evaluative data deemed neces¬ 
sary to fulfill the State advisory coun¬ 
cil evaluation requirements. 

Response. Section 403<a) (6) of the 
Act requires that the State plan provide 
for the Rdoption of effective pro^ureN 
for evaluation, dissemination, and 
adoption. This requirement to not In the 
form of an assurance. *rhe three major 
activities referred to in 5 403(a><6> of 
the Act involving both the State 
advisofy council and State educational 
agency staff indicate a need for planning' 
and coordinating these activities. The 
description and calendar required by 
i 134.16(b) are the type of detail which 
the Commissioner deems necessary to 
carry out hto responsibilities. *rhe Com¬ 
missioner needs a calendar in order to 
be informed about the schedule of actlv- 
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1 U«. The culcndar would, of course, 
be a projected schedule. For example. It 
could be a projection of activities on the 
basis of quarters of the fiscal year. In re¬ 
sponse to the last group of comments, 
the regulations do not prohibit the State 
educational agency from requiring that 
local educational agencies submit what¬ 
ever Information is necessary for an 
adequate evaluation of Title IV pro¬ 
grams. (See { 134.37Ca).) 

14. { 134.17 Single application. Com¬ 
ment, Eleven reviewers commented on 

1134.17 of the proposed regulations. Six 
comments suggested that f 134.17 
should allow State educational agencies 
to develop a single application with 
separate sections for Parts B and C. 
Two comments suggested that Parts B 
and C are separate programs with 
separate authorisations and should have 
separate applications from local educa¬ 
tional agencies for the two parts. Three 
comments suggested separate due dates 
for application. Two comments sug¬ 
gested that the requirement of 1134.17 
be treated as an assurance in the 
annual program plan. 

Response, The proposed regulation re¬ 
peated the statutory langiiage. Section 
134.17(a) permits State educational 
agencies to develop a single application 
with separate sections for Parts B and 
C. The submission date for tlie applica¬ 
tion can be established to accommodate 
the longer preparation time needed for 
a competitive proposal under Part C. A 
local educational agency may. but can¬ 
not be required to. submit more than one 
application or submit separately the 
separate sections for Parts B and C. The 
section therefore remains as written. 

15. $ 134.18 Use of funds. Comment. A 
reviewer stated that the comment follow¬ 
ing 1134.18 Implied that administration 
funds could be weighted heavily 
toward Part B. Tlie reviewer suggested 
that such a determination should be 
made by State educational agencies 
without specific direction In Fedeml 
regulations. 

Response, The material which follows 

1134.18 Is merely intended as an example 
of the mathematical calculations 
which must be made to determine the 
various set-asides. Parts B and C may be 
administered separately or together at 
the State’s discretion; but in either case 
the expenditure for such administration 
must be attributable to the respective 
Part B or C ollotmentw 

16. t 134.18(b) Use of funds. Comment, 
A reviewer stated that the proposed reg¬ 
ulations for Title IV do not recognize the 
requirement of section 613 of the Educa¬ 
tion of Uie Handicapped Act (EHA) 
which requires State educational agen¬ 
cies to develop plans for extending edu¬ 
cation to all handicapped children. The 
reviewer stated that there is further 
eUbormtlon of this requirement In HJt, 
53-805. p. 64-S5 which stated that it was 
the committee’s intention that this plan 
Include **• • •a resource allocation plan 
that details how the State intends to fi¬ 
nance the implementation of the plan. It 
la also the Committee’s intent that aU 
Federal funds for the education of the 


handicapped under the various Federal 
acts which go directly to the States or 
which require State approval, should be 
included In the resoiirce allocation plan 
• • •“ A second comment stated that 
State educational agencies should require 
that appropriate State personnel re¬ 
sponsible for the education of handi¬ 
capped children and children with spe¬ 
cif learning disabilities should review 
recommendations on all aspects of tile 
annual program plan and all projects 
pertaining to the set-aside for such chil¬ 
dren under Title IV. The commenter also 
recommended that the innovative and 
exemplary concept pertaining to the set- 
aside for special education which pre¬ 
vailed under ESEA Title III should be 
continued under Title IV. 

Response, Tlie roquirements of section 
6X3 of £IHA with respect to plans for edu¬ 
cation for all handicapped children re¬ 
late only to the content of the annual 
program plan under that program (EHA 
Part B). Therefore, no specific reference 
in the Title IV regulations is necessary. 
There Is nothing In there regulations 
which wx>uld preclude a review within 
tlie State educational agency of plans for 
programs for handicapped children by 
any official which the chief State school 
officer wishes. Nor is there anything in 
the regulations which could prevent the 
inclusion of the plan for the use of Title 
IV funds for handicapped children from 
being included within the anxmai pro¬ 
gram plan for EHA. With respect to the 
final comment, the Act does not require 
that aH projects funded under section 
431(a)(1), (2). and (3) of the Act. In¬ 
cluding projects for handicapped chil¬ 
dren and children with learning dlsabil- 
lUes. be Innovative and exemplary. 

17. 112AAS Use and access by handi¬ 
capped persons. Comment. Two com¬ 
ments were received suggesting that **ac- 
cessible to’* and **usable by” refers only 
to the portions of the facilities which are 
repaired or remodeled. 

Response. It Is the view of the Office of 
Education that the statute means that 
only those portions of the facilities which 
are repair^. rem<xieled, or constructed 
under a Title IV project arc required to 
be accessible to and u.sable by handi¬ 
capped persons. 

li I 134.20 Commingling of funds. 
Comment. A comment was received 
which suggested that provision should 
be made to authorized Investment of ad¬ 
vanced funds together with ••other 
monies” to ensure a greater return as 
long as there Is an assurance that the 
Federal funds will be returned In the 
original amount. 

Response. Tiie obligation of Federal 
funds by the Office of Education at the 
beginning of the fiscal year does not 
mean that funds are availahlo to Slates 
In advance of need. 'Ilie transfer of Fed¬ 
eral funds to a State by means of a letter 
of credit is intended to make funds hvail- 
able at the time the funds ore needed. 
Thus, there is no occasion for a State to 
Invest Federal funds. There Is no need to 
change the language of this section. 

19. 1134.21 Maintenance of expendi¬ 
tures from non-Federal sources. Com¬ 


ment, TTie ntimerous comments on 
1134.21 fit Into seven general areas. The 
first group of comments suggested that 
the statutory requirements be interpret¬ 
ed to mean that the **aggregate amount** 
refers to the separate totals of State and 
local expenditures for each of the three 
Part B program purposes. A second group 
of comments requested that mainte¬ 
nance of per pupil exx>endlture8 be re¬ 
quired rather than aggregate expendi¬ 
tures. The third set of comments re¬ 
quested that exceptions be granted to 
the requirement of section 403(a>(ll) of 
the Act when unusual circumstances 
occur in a State or local educational 
agency (such as where there was a very 
large outlay in one year for non-recur¬ 
ring expenditures or because of economic 
conditions). The fourth group of com- 
menters felt that since maintenance of 
expenditures by a State and Its local edu¬ 
cational agencies is required, an entire 
State might be out of compliance with 
this requirement because of large reduc¬ 
tions in expenditures in one or more local 
educational agencies. Several of these 
commenters suggested that the State 
educational agency should be able to re¬ 
quire that each local educational agency 
maintain expenditures from State and 
local sources for programs described in 
section 421(a) of the Act. ’These com- 
menters felt that unless the State educa¬ 
tional agency can make this requirement, 
it will be difficult for the State to comply 
with the assurance. The fifth group of 
comments requested whether nonpubllc 
schools are included in this requirement. 
The sixth group of comments suggested 
that because of a lag In collecting expen¬ 
diture date for -the preceding fiscal 
year.” the second preceding fiscal year 
should be used. A final group of com¬ 
ments questioned the relatUmshlp of the 
provision of section 403(a>(ll) of the 
Act and section 434ib> (1) (A> (IV) of 
OEPA. One commenter questioned 
whether section 434(b) (1) t.\) (IV) of 
the General Education Provisions Act ap¬ 
plied to nonpubllc schools. A final com¬ 
ment suggested either omitting or claxt- 
fylng the term *^8atisfactory.*^ 

Response. It Is the Interpretation of 
the Office of Education that the term 
“aggregate amount** refers to the total 
amount expended for all of the three 
Part B program purposes combined. 
State and local school administrators are 
free to budget and expend funds from 
State and local sources among any one 
or more of the purposes so long as the 
total support Is not less than the amount 
expended in the preceding year. IP re¬ 
sponse to the second group of comments, 
the statute refers to the aggregate 
amount of expenditures rather than per 
pupil expenditures. Although local and 
State effort may be maintained on the 
basis of per pupil expenditures, State 
and local educational agencies are re¬ 
quired to report only the totoJ amount of 
funds derived from non-Federal sources 
to assure compliance with this provision. 
If a State cannot comply with the section 
403(aJ(ll> assiirance. the Office of Ed¬ 
ucation will review the problems of State 
and local educational agencies (e g.* un¬ 
usual circumstances) on a case-by-case 
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basis. With respect to the fourth group 
of comments. State educational agencies 
may require that each local educational 
agency maintain its local expenditure 
from State and local sources for the 
Part B program purposes. In response 
to the fifth group of comments, the ex¬ 
penditures of non-public schools enroll¬ 
ing children who benefit under Part B 
of Title rv of the Act are not included 
in the requirement of section 403<a) (11) 
of the Act because such expenditures are 
not made by *'the State and its local 
educational agencies.'* In response to the 
sixth group of comments, regulations 
cannot alter the statutory requirement 
that the “preceding fiscal year" be used 
in determining compliance with the re¬ 
quirement. In response to the final group 
of comments. Section 434(b)<1> (A) (IV> 
of OEPA requires that the State assure 
in its general application that It will Im¬ 
plement policies to prevent non-Federal 
funds from being supplanted by Federal 
funds. No supplant restrictions such as 
this provision prohibit State and local 
educational agencies from using Federal 
funds to replace specific expenditures 
that were previously paid from non-Fed¬ 
eral sources. Section 403(a) (11) of 
ESEA. on the other hand, requires that 
the State assure that the aggregate 
amount of non-Federal expenditures by 
State and local educational agencies for 
Part B purposes be maintained. As stated, 
these two assurances are separate re¬ 
quirements and must be complied with 
separately. Finally, the term “satisfac¬ 
tory assurance** is statutory in origin. 
The Office of Education will determine on 
a case-by-case basis what constitutes 
''satisfactory assurance" that the re¬ 
quirements of section 403(a) (11) of the 
Act wlU be met. Usually, an assurance 
which repeats the statutory language 
would be sufficient. No change has been 
made in the regulations. 

20. 1 134.37 Application by a local 
educational agency. Comment. One com¬ 
ment suggested the insertion of the 
words “receiving applications and" im¬ 
mediately following the word “from." 

Response, The purpose of such a 
change would be to establish two sepa¬ 
rate applications—for Part B and Part 
C—with the attendant opportunity to 
establish two separate due dates for the 
receipt of the two applications. This mat¬ 
ter is addressed in the response under 
S 134.17 above, and for the reasons set 
forth in that response there is no change 
in the language of this section. 

21, Subpart C— State Advisory Coun- 
cil. Comment, Several comments sug¬ 
gested that provision be made for the 
funding of the costs of the State Advi¬ 
sory Council from April through June 
1375. 

Response. A technical amendment 
concerning financial support to the State 
Advisory Councils during fiscal year 1975 
has been Introduced as H R. 3801. Also, 
funds available to the State educational 
agency under Section 503 of Title V of 
the Act may be used to pay the costs of 
the State advisory council before July 1. 
1075. if the Title V application was ap¬ 
propriately amended. Furthermore, TiUe 
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IV funds may be used to pay for the 
acUvlUes of State Advisory councils oc- 
curing before July 1. 1975. through a 
reimbursement process. This conclusion 
is based on two provisions of the Oen- 
eral Provisions Regulations (45 CFR 
100 b) • which set forth the rules for de¬ 
termining allowable costs and Uie effec¬ 
tive dates of State plans and amend¬ 
ments. These regulations will be appli¬ 
cable to TiUe rv (See S 134.3 of these 
regulations and section lOOb.lO(d) of 
the General Provisions Regulations as 
well as a proposed updating of the list of 
programs to which Part lOOb applies (40 
FR 19205)) (1) Subpart (c)(6) of Part 
n of Appendix B—Cost Principles for 
State and local governments—which is 
incorporated into the General Provisions 
RegulaUons by 1100b.8l (45 CTFR 100b.- 
81) provides for preagreement costs, 
which are only allowable with the ap¬ 
proval of the grantor agency when specif¬ 
ically provided for in the annual pro¬ 
gram plan. (2) Section lOOb.32. which 
sets forth the basic rule for determining 
the effective dates of State plans and 
amendments, places a limit on preagree¬ 
ment costs allowable in a State adminis¬ 
tered program. It states that: “Federal 
funds, except funds made available ex¬ 
pressly for the development of State 
plans, shall not be available for obliga¬ 
tion with respect to binding comments 
• • • prior to the effective date of the 
State plan (or State application as the 
case may be).” (Emphasis added.) The 
acUviUes of a State advisory council 
mandated by TlUe IV and occurring in 
fiscal year 1975 would be primarily, if not 
wholly, for the development of State 
plans to be submitted for fiscal year 1976 
funding. Therefore, If specifically set 
forth in the annual program plan and 
approved by the Commissioner, these 
costs could be paid for out of TiUe IV 
funds. 

22. S 134.51 Membership, Comment. 
There were 47 comments on 8134.51 of 
the proposed regulaUons pertaining to 
the membership of the Slate Advisory 
Council. Twenty-seven of these com¬ 
ments stated that the regulatons should 
require specific representation on the 
State Advisory Council of the school 
library/'media field or libraries and 
learning resources. Three comments 
stated that the membership of the State 
Advisory Council should representa¬ 
tive of the various educaUonal disci¬ 
plines. two of these emphasizing rep- 
resentaUon of the programs consoli¬ 
dated under TiUe IV of the Act, One 
reviewer asked for specific regulatory 
authority to permit State educaUonal 
agency personnel to serve on the 
counclL Another reviewer stated that 
one individual should be allowed to 
represent more than one parUcular 
area on the council so long as the council 
Is broadly representaUve of the cultural 
and educaUonal resources of the State. 
Two comments stated that the pro¬ 
posed regulations could possibly resiilt in 
a large and unwieldy council. Thirteen 
comments were directed to the inter¬ 
pretation of secUon 403(b)(1) (A) (ill) of 
the Act by 8 134 51(a) (5). (6). (7), (8), 


and (9) of the regulaUons. Two of these 
comments stated that one person to rep¬ 
resent each of the five fields of profes¬ 
sional competence in dealing with chil¬ 
dren needing special educaUon for 
various reasons (secUon 403«b)(l>(A) 
(ill) of the Act) was not the intent of 
the legislation. Another comment stated 
that the State Advisory Council as pro¬ 
posed would be made up of a dlspropor- 
Uonately large number of people with in¬ 
terests in special education. AnoUier 
comment made a similar statement and 
noted that the representatives of special 
interests far outweigh the one repre- 
sentatve of public elementary and sec¬ 
ondary schools whose consUUients make 
up 85 percent of the recipients of bene¬ 
fits under TiUe IV of the Act One of the 
comments further suggested that Uie use 
of the word “or** between “limited Eng¬ 
lish-speaking ability" and “gifted and 
talented** in secUon 403<b)(l) (A) (til) of 
the Act meant that either of these two 
representaUves is required but not both. 
This reviewer also noted that it was not 
useful to have a representaUve for chil¬ 
dren needing special education becaasc 
of limited English-speaking ability when 
there are no bilingual programs or prob¬ 
lems in a State. One reviewer stated that 
in i 134.51 (a), the repetition of the cate¬ 
gory of professional educators tended to 
diminish lay parUcIpatlon on the council 
and commented on the values of non¬ 
professional representation. A final 
comment stated that the proposed rules 
inverted the order and emphasis of sec¬ 
Uon 403(b)(1)(A) of the Act. notint: 
that the proposed rules skip over the fin:t 
part of ^at secUon and go first to sec¬ 
Uon 403(b)(1) (A) <i) of the Act. 

Response, There Is no basis in the 
statute for a rcgulaton requiring specific 
representation on the State Advisory 
Council of the school library/media field 
or libraries and learning resources. How¬ 
ever. these and other groups including 
the public mxist be represented on the 
council if necessary to make it broadly 
representaUve of the cultural and educa¬ 
tional resources of the State and of the 
public. “State educational agencies" are 
Included in the definition of “cultural 
and educaUonal resources." State educa¬ 
Uonal agency personnel may thmfore 
serve on the State Advisory Council. The 
InterpretaUon in 8 134.51(a) that the 
membership of the State Advisory Coun¬ 
cil must Include at least one person rep¬ 
resentative of each of the areas cited in 
8 134.51(a)(l)-(9) is based on Uie fol¬ 
lowing legislative history In H.R. No 
93-805. p. 28: “The Committee intend:: 
that the Interests which arc listed as 
those having to be represented on the 
Slate Advisory Council are each meant 
to represent a different person. For In¬ 
stance. there must be a person r epre - 
senting public schools and a different 
person represenUng private schools 
(Emphasis added). This legislative his¬ 
tory is reflected in the citation of legal 
authority following 8 134.61. With respect 
to representaUves of fields of profession:^! 
competence In dealing with children 
needing special educaUon because of 
“limited English-speaking ability or b<- 
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cause they arc gtfted or talented,** the 
legislative history cited above suggests 
that these two interests are both to be 
represented on the council. It Is the In- 
terpretatlon of the Office of Education 
that both should be represented on the 
council because all States have gifted 
and talented children who should be 
represented and all or nearly oil States 
have children of limited English-speak¬ 
ing ability who also should be repre¬ 
sented. In changing the order, there was 
no intent to shift the emphasis from that 
provided In section 403tb)(l)<A> of the 
Act. The suggestion in the comment is 
accepted and the regulation has been 
changed. 

23. $ 134.52. Certification and qualiflca^ 
tion of members: f 134.54. Notification of 
accepianet of certification. Comment. 
There were nine comments on 15 134.52 
and 134.54 of the proposed rules. Two 
comments on 5 134.52 suggested that the 
State educational agency should desig¬ 
nate the chairman of the State Advisory 
Council. The remaining comments stated 
that the requirement in 5 134.52 that the 
address of the chairman be furnished to 
the Commissioner and the requirement in 
5 134.54 that the Commissioner notify 
the chairman of acceptance of the ccr- 
tiflcartlon of the State Advisory Council 
should be deleted. The Commissioner 
should not by-pass the State educational 
agency in any contact ^ilh the chairman 
of the State Advisory Council. 

Response. Section 403(b) (1) of Uic Act 
states: “The State Advisory CoimcU. 
established pursuant to siU»cctkm (a) 
shall (A) be appointed by the State edu¬ 
cational agency or as otherwise provided 
by State law.“ SecUon 403(b) (3) of the 
Act states: *'Not less than ninety days 
prior to the beginning of any llsc^ year 
for which funds will be available for 
carrying out this title, each State shall 
certify the establishment of. and mem¬ 
bership of (including the xmme of the 
person designated as chairman), Its State 
advisory council to the CommissloDer.*' 
U there is a State law that go>^as the 
establishment of advisory councils and 
the selection of a chairman, then that 
State law should be followed. If there is 
no such State law governing advisory 
councils, then the statute providee for the 
State educational agency to appoint the 
State Advisory Council and the Chair- 
tnan. The regulations have been modifled 
by deleting the requirement for furnish¬ 
ing the address of the Chairman of the 
State Advisory Council to the Commis¬ 
sioner. The Chairman of the Council will 
be notified of acceptance of certification 
of the Council through the State educa¬ 
tional agency. 

24. 5 134.53 Advisory functions. Com^ 
ment. Six comments objected to the com¬ 
ment section foUowIng 5 134.53 from 
which they Inferred that the Advisory 
Council should review each local educa¬ 
tional agency application. One comment 
suggested that no language from the 
printed comment section should appear 
iu the final regulations. One comment 
.mggested that the words “including the 
development of criteria for the distribu¬ 
tion of funds and the approval of appli¬ 
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cations for assistance under Title IV of 
the Act” should be deleted as repetitious. 
Several comments were received which 
suggested that the State Advisory Coun¬ 
cils should not review activities imder 
section 431(g) (3) of the Act 

Response. There was no intent to re¬ 
quire the Advisory Covincll to review each 
local educational agency application. The 
State educational agency at its discretion 
may request the State advisory council to 
perform this function. The written com¬ 
ment section was intended to make that 
clear. With respect to the next comment, 
the language of the comment sections is 
being printed with the revised regula¬ 
tions for clarification. As for the last 
comments the language proposed for 
deletion U statutory. Therefore, there is 
no need to make any changes in the 
language of this section. Section 403(b) 
(I) (B) of the Act requires that the State 
advisory council “advise the State educa¬ 
tional agency in the preparation of. and 
policy matters arising in the administra¬ 
tion of. the State plan • • •“ Activities 
under section 431(a) (3) are described In 
the annual program plan (which Is sub¬ 
mitted in lieu of the State plan under sec¬ 
tion 434(b) of OEPA) and therefore are 
subject to review by the State advisory 
council. 

25. 5 134.55 Bnatuation of proyrams 
and projects. Comment. Two comments 
objected to the terms “scope and qual¬ 
ity.- Three comments stated that the 
evaluation design should be determined 
by the State Advisory Council and the 
State educational agency. One comment 
stated that the evaluation should relate 
In a comprehensive way to 5 134.12(b). 
One comment suggests that Part C 
project budgets designate up to 5 percent 
for evaluation. 

Response. Section 403(b) (1) (C) of the 
Act requires the State Advisory Council 
to evaluate all programs and projects 
assisted under Title IV of the Act. In 
addition, the State educational agency 
has the responsibility of evaluating the 
operation of programs to meet the re¬ 
quirements of the performance reports 
under I lOOb.432 of t he O encrai Provi¬ 
sions RegiUatlons (45 CFR LpOb.432). In 
view of the work load and the amount 
of administrative funds available. It is 
assumed that there will be careful coop¬ 
erative planning by the State Advisory 
Council and the State educational 
agency in the area of designing and 
carrying out the evaluation of programs 
and projects. Certainly the scope (the 
range of the project) and the quality 
(the essential character) of the activi¬ 
ties would be Included In the evaluation 
of a project. The evaluation may also 
Include the extent to which project ob¬ 
jectives were met. States have the au¬ 
thority to permit local educational agen¬ 
cies to spend a portion of individual proj¬ 
ect fimds for evaluating Part C project 
activities. A phrase has been deleted 
from 5 134,55(b> because it referred to 
5 134.12(b) which applies only to sec¬ 
tions 431(a) (1). (2). and (4) of the 
Act. Since § 134A5 applies to both Parts 
B and C of the Title IV of the Act, it 
appeared appropriate to delete the ref¬ 
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erence to 5 134.12(b). There Is no statu¬ 
tory authority for requiring that a speci¬ 
fied portion of fUTKls be set aside for 
evaluation. 

26. 9 134.55 Report to the Commis¬ 
sioner. Comment. A reviewer suggested 
that 55 134.55 and 134.55 be combined 
under 5 134.53. and that the objectives 
Indicated in 5 134.55 should be deleted. 
The reviewer also felt that Part B evalu¬ 
ation win be very different from Part C 
and suggested the difficulty of evaluating 
all Part B projects annuafiy. The re¬ 
viewer also recommended that the re¬ 
ports of State advisory cmmcila be care¬ 
fully reviewed and responded to. The 
reviewer stated that it would be helpful 
to have this requirement included In the 
revised regtilations. 

Response. Sections 134.53. 134.55, and 
134.55 each relate to a different function 
of the State advisory council, and there¬ 
fore. it was thought appropriate to use 
separate sections. The reference to ob¬ 
jectives as set forth pursuant to 5 134.12 
(b) has been deleted, with the intent 
that this aspect of evaluation be made 
permissive under the regulations rather 
than mandatory. A State advisory coun¬ 
cil is required under 1134.1d<a) (1) to 
evaluate Part B and C programs and 
projects annually on a SUtewide basis. 
However. It need not evaluate every local 
educational agency project annually: 
the roquirements of 1134.S5(a) are satis¬ 
fied if the State advisory councU eval¬ 
uates eacli local educational agency pmj- 
ert at reasonable Intervals. The Office 
of Education will review the State ad¬ 
visory council reports. 

27. 5 134.72 Single application. Com^ 
ment One comment suggested that, if 
an outlying area chose to designate ad¬ 
ministrative units as applicants for Title 
IV funds under 1 134.70. it should be free 
to accept applications for one Part and 
stin make all the allocationa for the other 
Part without the need for a .single appli¬ 
cation for Parts B and C together. 

Response. Since local educational 
agencies can be required to submit only 
one applicallon for funds under Title 
IV of the Act. the same requirement is 
made os a matter of policy for the Out¬ 
lying Areos and the Deportments of De¬ 
fense and Interior If they designate 
administrative imlts ss recipients of 
funds. 

28. 5 134.81 Standards for selection of 
personal property. Comment. There were 
five comments on I 134.81. Three re¬ 
viewers questioned the statutoir author¬ 
ity for this provision. One comment ask^ 
whether the standards for selection of 
personal property applied to Part C as 
weU as Part B. and suggested a change 
in language for darificatlon. Two re¬ 
viewers questioned the use of the lan¬ 
guage: “The State educational agency 
ahaU develop standards which may be 
used • • •“ (Emphasis added.) One 
reviewer stated that 5 134.81 was con¬ 
fusing and should be rewritten to make 
it clear that the subject is education 
standards. 

Response. Section 20S(a)<2> of Title 
IT of the Act provided for the develop- 
m&it and revision at standarda for school 
library resources, textbooks, and other 
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Instructional materials acquired under 
E8EA Title n. and Section 303(a)(4) 
of the National Defense Education Act 
of 1958 provided for the establishment 
of standards on a State level for labora¬ 
tory and other special equipment ac¬ 
quired with assistance furnished under 
that title. These purposes are incorpo¬ 
rated in Title IV regulations under the 
auUiority of Section 421(b) of the Act 
which provides: 'Tt is the purpose of this 
part to combine within a single authori¬ 
zation subject to the modification im¬ 
posed by the provisions and requirements 
of this title, the programs authorized by 
Title n and so much of Title in as re¬ 
lates to testing, counseling, and guid¬ 
ance. of this Act and Title HI (except for 
section 305 thereof) of the National De¬ 
fense Education Act of 1958. and funds 
appropriated to carry out this part must 
be used only for the same purposes and 
for the same types of programs author¬ 
ized under this provision.” (Emphasis 
added.) The use of the language. ”The 
State educational agency shall develop 
standards which map be used • • •/' is 
intentional (Emphasis added.) The State 
educational agency must develop stand¬ 
ards for selection of personal property; 
however, local educational agencies may, 
but are not required to, use them in as¬ 
sessing needs under Part B and making 
divisions with respect to the division of 
funds among the Part B purposes and 
selection of the pcrsoiml property to be 
acquired because of requirement In 
f 134.15. Section 134.81 applies only to 
Section 421(a) (1) and (2) of Part B 
of the Act and the language of the reg¬ 
ulation has been changed to make this 
clear. 

29. i 134.89 Scope of subpart Com¬ 
ment One reviewer asked that this sec¬ 
tion be clarified to Indicate whether or 
not private school children could be 
served If the local educational agency In 
which eligible private school children 
attended sch(x>l is not a recipient of 
funds. A second reviewer suggested that 
a second local educational agency could 
agree to serve private school children 
if the local educational agency In which 
the private school children attended 
school did not apply. A third reviewer 
commented that confusion would be cre¬ 
ated because under Title IV, private 
school participation is limited to chll- 
chlldren in both profit and nonprofit 
children in both profit and nonprofia 
schools can participate in Title I 
programs. 

Response. Title IV of the Act does not 
provide for the participation of private 
s^ool children who are in the area 
served by a local educational agency 
which la not an applicant and recipient 
of funds under the program. In response 
to the third comment, private nonprofit 
schools in Title IV is limited to children 
in private nonprofit schools because of 
the requirements of section 406(a) of the 
Act. 

30. 1 134.90 Consultation with private 
school officials, (proposed S 134.95). 
Comment Two comments asked that 
4 134:95 be renumbered and placed in the 
regulations immediately following 1134.- 


89 on the grounds that this was more 
orderly and more indicative of the 
chronological order of the local educa¬ 
tional agency's responsibilities. Two 
comments suggested that consultation 
with private school ofQcials on "aH” mat¬ 
ters before making *‘any” decisions In a 
requirement which exceeds the statutory 
authority. One comment stiggcsted, on 
the other hand. Uiat the word "ali” be 
Inserted before the word "requirements.” 
Another comment suggested that the 
regulation exceeds the requirement of 
the statute and should be modified or 
deleted. A final comment stated that the 
term "consult** as used in this section 
should be defined in 4 134.2. 

Response. The suggestion to renumber 
I 134.90 as 4 134.95 has been adopted, 
and the change has been made. The use 
of the w^ords "all” and "any’* in the pro¬ 
posed rule refers only to the require¬ 
ments of Subpart F of Part 134 and is 
not excessive in that context. With these 
two words left in, it should not be neces¬ 
sary to add another word **all" before the 
word ‘'requirements.” Therefore, except 
for the numbering change, no changes 
are made in this section. The statutory 
authority for the regulation is section 
406(a) of the Act. "Consult" is not de¬ 
fined in the regulations. This permits the 
term to be applied to the varied types of 
contacts to which the consultation re¬ 
quirement refers. 

31. i 134.91 Benefits, (proposed 4 134.- 
00). Comment. *rhere were two com¬ 
ments which indicated that the serv¬ 
ices, materials, and equipment referred 
to in 1134.91 (proposed 4 134.90) which 
are made available to nonpublic school 
children do not have to be the same as 
those made available to public school 
children, only equitable. One com¬ 
ment asked for language which would 
state that services, materials, and 
equipment for nonpublic school children 
be located In the nonpublic schools and 
that, only if such an arrangement is not 
feasible, should they be located else¬ 
where, and only then if the local edu¬ 
cational agency would provide for 
equitable participation of nonpubllc 
school children in the purposes and ben¬ 
efits of Title IV. One comment asked that 
specific reference be made to auxiliary 
services, including the services of speech 
therapists, psychological services, social 
services, and speech and hearing serv¬ 
ices as appropriate. The comment also 
asked that 4 134.91 (b> (proposed 4 134.- 
90(b)) include the words **af ter consulta¬ 
tion with the appropriate private school 
officials.” One commenter suggested that 
4 134.97 should require that the State’s 
annual program plan specify the criteria 
to be used which would provide for 
equitable participation of private school 
children and the criteria by which a 
method for providing services and bene¬ 
fits to private school children is selected. 
Another reviewer suggested that State 
planning for private school children Is 
preferable to local educational agency 
planning. Another commenter stated 
that the requirements of 4 134.97 pre¬ 
sented problems in towns where the only 
public school is elementary and private 


school Is secondary with different needs 
and facUiUes. 

Response. 4 134.91 (proposed 1 134.90) 
does not preclude the provision of dlffer- 
^t services, materials, and equipment 
for nonpubllc school children from those 
provided to public school children to 
meet the nee^ of such private school 
children. It is anticipated that the con¬ 
sultation with appropriate private school 
officials by local educational agency offi¬ 
cials can result in satisfactory arrange¬ 
ments over the location of the provision 
of sucii services, materials, and equip¬ 
ment, consistent with law. Section 406(a) 
of the Act provides that it is the respon¬ 
sibility of the local educational agency to 
provide for equitable participation of 
private school children in Title IV proj¬ 
ects. In response to the last comment, a 
local educational agency under 4 134.94 
(proposed 4 134.93) must adjust the 
average per pupil expenditure levels ac¬ 
cording to the needs of the private 
school children and the cost per ciiUd of 
meeting these needs. 

32. 4 134.92 Number of private school 
children to be served, (proposed 4 134.- 
92). Comment. Two comments suggested 
that private school children should be 
counted on the basis of residence. 

Response. Section 406 of the Act pro¬ 
vides that local educational agencies are 
required to provide benefits under Title 
IV of the Act to private school children 
"in the school district” of the local edu¬ 
cational agency. *rhe statutory language 
may be interpreted os referring to pri- 
\*ate school children attending private 
schools in the school district. There was 
a general oonsensm among the several 
hundred persons representing State and 
local educational agencies and private 
schools who participated with Depart¬ 
ment of Health, Education, and W^are 
employees in the developmental phase 
of the regulations that it would not be 
feasible to have several local educational 
agencies attempting to provide services, 
materials, and equipment to children en¬ 
rolled In a single private school. For the 
purpose of establishing feasible and de¬ 
sirable administrative procedures the de¬ 
termination was made that such aervice^ 
materials, and equipment should be pro¬ 
vided by the local educational agency In 
which Uic private school Is located. In 
order to receive sufficient funds from the 
State for such purposes, that local edu¬ 
cational agency will need to report to the 
State all of the private school children ^ 
who are enrolled in the private echool 
regardless of the place of residence 

33. 4134.93 Expenditures, (proposesi 
I 134.92). Comment. One comment was 
received which stated that the word 
"equal” was quoted out of context and 
that the rest of the appropriate stattitor> 
language should also be cited to preserv e 
the context. Another comment asked 
whether private school children could re¬ 
ceive greater than equal funding per 
child. 

Response. The added language of the 
statute which Is the context in which the 
wwd "equal” Is used Is: "Expenditure: 
for programs (for private sdiool chil¬ 
dren) shall be equal (consistent with the 
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number of children to be served) to ex¬ 
penditures for (public school children) • 
talcing Into account the needs of the in¬ 
dividual chfldren and other factors (pur¬ 
suant to criteria supplied by the Com¬ 
missioner) which relate to such expen¬ 
ditures • * It is the intent of f 134.94 
(proposed § 134.93) to draw attention to 
the fact that the needs of individual 
children are to be considered and to set 
forth the criteria which the Commis¬ 
sioner is supplying. This is the purpose of 
the opening clause of f 134.93 (proposed 
1134.92), which reads: **subject to 
I IZiM (proposed 1 134.93), • • It is 
the purpose of 1 134.94 (proposed { 134.- 
93) to cover a situation where the needs 
of private school children differ from the 
needs of public school children. In such 
a situation, there may be different per 
pupil funding. 

34. § 134.94 Criteria for adjustment of 
expenditure, (proposed 1 134.93). Com¬ 
ment Several comments were received 
concerning the criteria for adjustment of 
expenditures. One comment suggested 
that the procedure of requiring equal 
average expenditures per child subject to 
adjustments pursuant to i 134S4 (pro¬ 
posed 8 134.93) would cause difficult 
problems in practice. Two comments stig- 
gested a change which would require that 
any adjustments pursuant to 8 134.94(a) 
(propo^ 8 134.93(a)) not affect assist¬ 
ance to public school children. One of 
these comments argued that Congress 
intended expenditures on individual pri¬ 
vate school children to be adjusted but 
did not intend any adjustment to affect 
the average expenditure on private 
school children. A fourth comment sug¬ 
gested that the State educational agency 
rather than the local educational agency 
Is in a better position to make deter¬ 
minations of expenditures on private 
school children. A fifth comment asked 
what agency is responsible for the needs 
assessment referred to in this section. 

Response. Sections 134.93 and 134.94 
(proposed 88 134.92 and 134.93) of the 
regulations are based on section 406(b), 
of the Act. The statute envisions a di¬ 
vision of services between public school 
children and private school chfldren. 
The above cited sections of the regula¬ 
tion establish the factors to be con¬ 
sidered in establishing expenditure 
levels for such services. The statute pre¬ 
scribes more differentiation in this di¬ 
vision than a simple equal average per 
pupil breakdown. Thus, depending on 
the needs of private school chfldren and 
the cost of meeting these needs, the 
average per pupil expenditure on public 
school children In any local educational 
agency could be greater or less than 
the average per pupil expenditure on 
prl\^te school chfldren. Section 134.94 
(proposed 8 134.93(b)) provides 
that any variation from equal average 
P«* pupil expenditure shall be designed 
to assure equitable participation of pub¬ 
lic and private school children. In re¬ 
sponse to the fourth comment, the stat¬ 
ute Imposes upon the local educational 
^ency. after consultation with appro¬ 
priate private school officials, the re¬ 
sponsibility of providing services to 
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private school children. This obligation 
includes the determination of expend¬ 
iture lov^ In response to the fifth 
comment, the assessment of needs to 
determine expenditure levels is also the 
responsibility of the Individual local 
educational agency. 

35. 8 134.94 Criteria for adjustment 
of expenditures, (proposed 8 134.93); 
8 134.95 Concentration of programs or 
projects (proposed 8 134.94). Comment, 
A reviewer asked it the requirements of 
8 134.94 (a) and (b) (proposed 8 134.93 
(a) and (b)) mean that after the 8tate 
establishes Its Part B formula and 
makes a district entitlement, a local 
educational agency can **adju6t*^ or set 
its own formula as far as private school 
chfldren are concerned. 

Response. Section 406(b) of the Act 
requires the local educational agency to 
take into account the needs of the in¬ 
dividual chfldren and other factors 
(pursuant to criteria supplied by the 
Commissioner) in determining expen¬ 
ditures for private school chfldren. Sec¬ 
tion 134.94 is Intended to supply the 
criteria to be used by local educational 
agencies in making this determination. 

35. 8 134.95 Concentration of pro- 
grams or projects, (proposed I 134.94) 
Comment. A comment suggested that 
this section could lead to problems in 
terms of equity and perhaps be used to 
exclude private school children. 

Response. Sections 134.92. 134.93. 

134.94. and 134.95 (proposed 81 134.91, 
134.92, 134.93, and 134.94) need to be 
considered as a whole, i.e., the number 
of private school chfldren to be served; 
equal expenditures, adjustments of ex¬ 
penditures to assure equitable partic¬ 
ipation; and equitable participation in 
cases of concentration of programs or 
projects. In all instances there must be 
equitable participation of private school 
children in compliance with section 4<^ 
of the Act It should be noted that this 
section repeats statutory language from 
section 406(b) of the Act. Changes in 
the section would therefore not be ap¬ 
propriate. 

37. 8 134.97 Information in the project 
application. Comment. Several reviewers 
objected to the requirements of 8 134.97, 
stating that it exceeded statutory au¬ 
thority. One commenter suggested that 
States shotild be free to develop the con¬ 
tent of the project application. Two re¬ 
viewers felt that if the information was 
oUierwiso available, it should not be ro- 
q\ilred in the iq^plication. Two comments 
stated that the application should in¬ 
dicate whether or not services, materials, 
and equipment for the use of private 
school chfldren were to be provided in 
one or more private schools, and If not, 
the reasons why it was necessary to pro¬ 
vide the “other arrangements** referred 
to in 8 134.90(b). 

Response. Section 134.97 is intended to 
provide the State educational agency 
with sufficient Information to determine 
if private school children are being pro¬ 
vided **equitable participation*' under 
Title IV of the Act. Even though some 
information required by 8 134.97, e.g.. en¬ 
rollment data, may be available else¬ 
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where In the State educational agency. It 
is necessary to provide the information 
on the appUcaiion so that revleweni will 
have all the Information needed for the 
review. Most of the information required 
by this section to be in the local educa¬ 
tional agency's application relates to the 
proposed provision of services to private 
sch^l children and therefore would not 
be available to the State educational 
agency unless provided in the applica¬ 
tion. It is assumed that the State and lo¬ 
cal educational agencies will cooperate 
In compiling the necessary Information. 

38. I 134.99 Limitations on personnel 
providing services. Comment. One com¬ 
ment was received which asked if the 
term “independent** referred to any re¬ 
ligious organization which has a formal 
relationship to the parUcular private 
school in question. A second comment 
asked if members of the clergy may be 
employed by public agencies to provide 
services to private school children. 

Response. *rhe statute provides that 
the employees of the public agency (or 
the contractor) who provide services 
must be independent of the private 
school and of any reUgk)U8 organization 
“in the provision of. such services.** 
Whether a particular situation would 
give rise to a problem under this require¬ 
ment would be determined in light of all 
the facts of the case, and would be con¬ 
sidered at that time. 

39. 8 134.101 Avoidance of separate 
classes. Comment. Two comments re¬ 
ceived siiggested that if this section were 
not requhed for c^ivll rights purposes it 
should be deleted. They went on to state 
that equitable services could be provided 
in separate classes and also might be 
admlnlstrati^'ely more feasible. 

Response. There does not appear to be 
any reason why joint participation in a 
project should involve separation on the 
basis of rcUgion or school enrollment 
Further, the purpose of *ntlc IV pro¬ 
grams is not administrative feasibility 
but educational service. Therefore, there 
is no change in the language of the pro¬ 
posed rule. It should be noted that this 
provision appears in regxilaUons for other 
Office of Education programs which have 
similar statutory requirements for the 
participation of private school children* 

40. 8 134.103 Complaint procedure. 
Comment. A comment questioned the 
authority in the law for any person to 
file a complaint. The reviewer suggested 
that complaint procedures should be 
limited to parents of affected private 
8 cho(fl children and that private school 
and public school officials confer before 
complaints are sent to the State. 

Response. Opportunities to file a 
formal complaint should not be limited 
to parents of affected chfldren. The 
State educational agency Is responsible 
for monitoring operation of the program 
and should have the benefit of whatever 
sources of information might be of as¬ 
sistance. The objective is to set any 
formal complaint before the appropriate 
State officii so that an investigation 
can be made. The State is required to 
provide assurances that the require¬ 
ments of section 406 of the Act will be 
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met The complaint procedttre la one ol 
the means by which the State fulfills its 
responsibilities under the assurance. 

41. 1 134.107 Cost of services under 
an arranaement bv the State edttca* 
tional agency or the Commissioner, 
Comment A comment was received 
which suggested that a third paragraph 
be added which would provide that the 
^cost of such services^* as used in the 
regulation would include the cost of ad* 
mtnlsterlng the services If the State edu¬ 
cational agency and/or the Commission¬ 
er so desires. 

Response, The -cost of such senices*' 
Includes the cost of administering the 
arrangement to provide services to pri¬ 
vate school childim. There Is. therefore, 
no need to change this regulatkm. 

43. 1134.10S Suspension and iermi^ 
nation. Comynent. A reviewer suggested 
that 1 134.108 should be modified to give 
meaning and effect to section 408(b) of 
the Act. The reviewer disagreed with the 
interpretation of the comment fonowing 
this section of the regulations, that the 
Commissioner would be required to cut 
off an funds if there Is a subalantla] fail¬ 
ure to comply with section 408 of the 
Act stating that Cmgress Intended 
private school children to receive serv- 
icee in such a case through the Com¬ 
missioner. without the denial of an serv¬ 
ices to aU children by cutting off funds. 

Response. The comment foDowing 
1134.108 was intended to make deai* 
that in cases where there Is substantial 
failure to serve private school children, 
no waiver can be granted and the local 
educatlotml agency would lose lU Title 
IV funds for the affected part of the Act 
However, under the authority of section 
406(c) of the Act and if 134.105-134.107 
of the regulatlocs. the State educational 
agency or the Commissioner would 
arrange for the provtsions of services to 
the affected private school chUdren. 

43. 1 1340.2 Amthorized oetMties 
(Part B). Comment. A comment was re¬ 
ceived suggesting that prorisions should 
be msule in the regulaUom for inscrvice 
education for hbrariona. media spedal- 
ksts. and teachers under section 421 (oi 
(1) of the Act such as those made for 
persons engaged in guidance and coun¬ 
seling programs In 1134a^<c) (3) of the 
proposed regulations. A second commer4t 
suggested that funds be specifically set 
aside tinder 1134a.3ia> for the use of 
school library resources and a third sug¬ 
gested that States should be allowod to 
restrict expenditures for textbooks as 
they did under E8EA Title U if there is 
less need for them than for other eligi¬ 
ble Items. Another comment stated that 
tlie enumeration of activllics in 1134a.2 
fc) (2) limits activities in that area and 
goes b^ond legislative Intent. Another 
common ter noted that 1134a.2rai spe- 
dflcally refers to private elementary and 
secondary schools but If 134a^ (b) and 
4CJ refer only to elementary and secood^ 
ary schools. 

Response. Section 42l<a> (3>(b> iiii) 
and (C) of the Act makes specific pro- 
viEkm for inservioe education for per¬ 
sons engaged in coonsding and giddance 
programs: however. Section 421(a)(1) 
of tlie Act makes no such provisions for 
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training librarian* • pArtAiixbi and 
teachera. To allow amounts to be set 
aside for school Ubraiy resources or to 
restrict the acQUisltlon of textbooks, or 
to place any restrictions on local edu¬ 
cational agencies In the use of funds 
■Uotted under Pari B of TlUe TV of the 
Act would be in violation of section 403 

(a) (5) of the Act which gives local edu¬ 
cational agencies complete discretion 
over the division of funds among the 
various programs described in section 
421 of the Act» except that in the first 
year, discretion h given with respect to 
only 50 percent of the funds allotted. 
With respect to the next comment. 
1134a.2 Is a direct quoUUon from sec¬ 
tion 421 (a) of the Act: the regulatioa 
therefore is not changed. As for the last 
comnient. It Is the Interpretation of the 
Oflice of Education that the use of 
Uie term ^'elementary and secondary 
schools'* in section 421 ca> (3> and (4> of 
the Act and 1134aJ2ib) and Cc) refers 
to private nonprofit elementary and 
secondary schools as well as public ele¬ 
mentary and secondary schools. 

44. I 134a.3 Use of funds. Com¬ 
ment. Thirteen comments were received 
on I ]34a2(a) of the proposed rules. 
Except for one, these comments objected 
to the section and felt it should be de¬ 
leted because of lack of statutory au¬ 
thority. Several reviewers felt that 
monitoring funds for audit purposes 
would be expensive. One comment stated 
that this section restricts local educa¬ 
tional agencies from channeling funds 
into one schooL Another comment stated 
that the section limited the sole discre¬ 
tion provided in 1134.15 and that the 
requirement of f 134a.2Ca) was author¬ 
ized in f 134.94. Two oomnienta stated 
that 1134a.3(al was mislabcied. since 
It in fact provided a limit on the use of 
funds. Two comments stated that the 
criteria to establish -educational needs** 
provided in 1134a3«b> should be estab¬ 
lished by the State educational agency 
with Uie advice of the State advisory 
council and local educational agencies. 
These reviewers felt that the criteria 
established should be included in the 
annual program plan and become part 
of the evaluation design required in 
i 134.16. 

Response. With respect to the find 
commenU section 403(aM4><A) (1I> of 
the Act requires that a substantial 
amount of the funds appropriated under 
aecUon 401(a) of the Act be distributed 
to local educational agencies with the 
greatest numbers or percentages of 
children whose edueatioa Imposes a 
higher than average cost. It is within 
the dIecretioB of the Office of Educaikm 
to establish a policy that funds earned 
by a local educatkn]^ agency because of 
the presence of children whose eduesUon 
imposes a higher than average cost be 
spent on those children. Costs for moni¬ 
toring the expenditure of these funds 
can be paid from administration funds. 
With respect to the comment that 
1134a2(b) restricts local educational 
agencies from channeling funds into one 
school, it should be noted that f 1340.3 

(b) specifically allows (but does not re¬ 


quire) local educational agencies to con¬ 
centrate In one or more schools accord¬ 
ing to educational need the funds earned 
throufdi enrollment and relative tax 
effort. As for the third comment, no limit 
is placed by 1134aJ on the services, 
materials, or oquipmeni to be acquired 
by local educational agencies with Part 
B funds. The cmly limit placed by i 1342 
on the use of funds Is the requireiaenl 
that funds earned because of the pres¬ 
ence of children whose education imposes 
a higher than average cost be spent on 
these children: the purpose of 1134a.3 
Is to set forth requirements relating to 
the provlsioos of section 403(a>i4><A) 
of t^ Act and 1134.14(a)(1) and (b) 
of the regulations. Section 134.rs (pro¬ 
posed i 134.94) relates to the require- 
menu of section 406 of the Act. With 
respect to the lost group of eonimenU 
to allow State educational agencies to 
establish criteria for the use of local 
educational agencies in deciding ou the 
use of Part B funds would violate the 
provisions of section 463(a) (5> of the 
Act. 

45. 1 134su5 Allowable oobIs. Comment 
Five comments were received suggesting 
that in i 134a2(a), the won! -shall'' 
should be changed to "may.** Another 
reviewer stated that the costs referred 
to in this section oire part of indlreci 
costs and questioned whether the fund.*- 
referred to in i 134a.5 could be used for 
inventoiy, distribution, and audit costs 

Response. The Office of Education ac¬ 
cepts the first suggesikm and has made 
the change in f 134a.5(a>. Indirect costs 
ore a method of calculaUng those costs 
for administration which are not readiiv 
subject to treatment as direct costa Thr 
costs referred to in 1134a.S are for cost* 
of acquisition, inchiding costs of proc¬ 
essing materials and equipment and the 
installation of equipment. These costs 
may be paid from funds allotted to local 
•ctucalionaJ sgendes for the aoqtdsiUii; 
of services, materlola and eqniptneii! 
under section 421 of the Act. If Stat^ 
educational agencies make State ad¬ 
ministrative funds available to local edu- 
ratkinal agcncUes under f 134a.ll for the 
distribution and control of school tfbTury 
resources, textbooks, and other instrur- 
tionol mateiiala such funds could be 
used for inventory and dlatrlbtiUort 
Audit costs of the State relating to the 
aervicea materials, and equipment ac- 
qulred by local educaUonal agencie^ 
under sectloa 421 of the Act could be paid 
from funds made available for odmini^- 
tration of the annual program plan. 

46. 1 134al0 Consideration of the 
areas of occupational edtication, Com- 
ment. Seven comments were leeeivfd 
saying that the requirement of I 134S.10 
that the State educational agency de¬ 
velop specUlc ertteria to be used by Jocsl 
educational agencies In acquiring school 
hbrmry resources, textbooks, and other 
Instmclkma] materials under sectfor. 421 
(a) (11 of the Act so as to f Ive cooskleni- 
tkm to the needs for tnstruclion. orlefiia* 
tkHi. and guldanee and counseling in 
occupational education is not required b>' 
the Act. One of Ihew reviewers said that 
the requirement would limit a local edu- 
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cational agency's ability to meet the 
varied needs of children. Another re« 
viewer said that the requirement was 
provided for under the authority of 
H 134.15 and 134a.2(c). 

Response. This requirement was added 
to Title n of the Act by Section 509(a) 
(1) of the Education Amendments of 
1972 (Pub. L. 92-318). This purpose is 
incorporated in Title IV regulations 
under the authority of Section 421(b) 
of the Act which provides: 'Tt Is the 
purpose of this part to combine within 
a single authorisation, subject to the 
modifications Imposed by the provisions 
and requirements of this title, the pro¬ 
grams authorized by Title n and so 
much of Title m as relates to testing, 
counseling, and guidance, of this Act. 
and Title m (except for section 305 
thereof) of the National Defense Educa¬ 
tion Act of 1958. and funds appropriated 
to carry out this part must be used only 
for the same purposes and for the same 
type of programs authorized under those 
provisions." This section is not Intended 
to limit the complete discretion of local 
educational agencies (set forth in sec¬ 
tion 403(a)(5) of the Act) In determin¬ 
ing how the funds It receives from ap¬ 
propriations made under Part B of Title 
IV of the Act will be divided among the 
various programs described In section 
421(a) of the Act. 

47. 9 134a.ll Administrative costs of 
local educational agencies. Comment. A 
comment was received suggesting that 
H I34a.4 and 134a.ll appear to be incon¬ 
sistent and that the regulations should 
state clearly that the costs of administra¬ 
tion referred to in 9134a.ll must be paid 
out of State administration funds which 
are made available to local educational 
agencies. 

Response. The Office of Education has 
expanded 9 134a.11 to clarify the fact 
that State educational agencies may. but 
ore not required to. make available to 
local educational agencies from funds for 
administration of the annual program 
plan, the costs of distribution and control 
by a local educational agency of school 
library resources, textbooks, and other 
Instructional materials acquired tmder 
I I34a.2(a) for the use of children and 
teachers in public and private elementary 
and secondary schools. This purpose was 
authorized in the ESEA Title II program 
under section 203(a) (B) (II) of the Act 
and is incorporated in Title IV regula¬ 
tions under the authority of section 421 
(b) of the Act which provides: "It is 
the purpose of this part to combine with¬ 
in a single authorization, subject to the 
modifications imposed by the provisions 
and requirements of this title, the pro¬ 
grams authorized by Title n and so much 
of Title HI as relates to testing, counsel¬ 
ing. and guidance, of this Act and Title 
ni <except for section 305 thereof) of the 
National Defense Education Act of 1958, 
and funds appropriated to carry out this 
part must be used only for the same pur¬ 
poses and for the same types of programs 
authorized under those provisions." 

48. I I34a.20 Expansion or improve^ 
m,ent of services. Comment. A reviewer 
questioned the meaning of "other au¬ 


thorized activities'* in 9 134a.l2 which 
permits the State to use ftmds It receives 
for administration of Part B of Title IV 
of the Act for expansion or Improvement 
of supervisory or related services in pub¬ 
lic and private elementary and second¬ 
ary schools, as well as other authorized 
activities. 

RespoTise. This provision was author¬ 
ized In the NDEA Title HI program under 
Section 303(a) (5) (A) and is Incorpo¬ 
rated In Title TV regulations under the 
authority of section 421(b) of the Act 
for the reasons set forth in the responses 
to the comment on 9 134a.l0 above. 

49. 9 134b.2 Authorized activities. Com- 
ment. Two comments were received stat¬ 
ing that the authorized activities in 
9 134b.2 expand upon the Intent of Con¬ 
gress without legislative authority from 
the statute. A third reviewer suggested 
that the phrase "subject to the provisions 
of section 406 of the Act" be added to 
9 134b.2 to insure that private school 
children participate in the benefits of 
section 431(a) (1). (2), and (4) of the 
Act. 

Response. The authorized activities In 
9 134b.2 (a), (b), and (c) are direct 
quotations from section 431(a) (1). (2). 
and (3) of the Act. and do not constitute 
an expansion of the Intent of the Con¬ 
gress. The regulation therefore is not 
changed. In response to the final com¬ 
ment. the provisions of section 406 of the 
Act apply to programs supported under 
the authority of section 431(a) (1), (2), 
and (4). It is not considered necessary to 
include such a provision in 9 134b.2. 

50. 9 134b.l0 Activities. Comment. 
Twelve comments were received with re¬ 
spect to this section. Nine comments 
stated that the section should be deleted 
or revised because it exceeded the statu¬ 
tory language of section 431(a) (1) of the 
Act. One reviewer suggested that the 
first sentence of 1134b.l0 be changed to 
read: "Activities under 9 134b.2(a) may 
include .. thereby dr^n^lng the word 
"only." A comment suggested that the 
adult education services referred to in 
I I34b.l0(c) (2) are no longer a proper 
purpose under Title IV. 

Response. The statutory authority for 
the activities listed under 9 134b. 10 is 
section 431(b) of the Act, which pro¬ 
vides: "It is the purpose of this part to 
combine within a single authorization 
subject to the modifications imposed by 
the pro\i5ion5 and requirements of this 
title, the programs authorized by Title 
ni (except for programs of testing, 
counseling, and guidance) and Title V 
and sections 807 and 808 of this Act. and 
funds appropriated to carry out this part 
must be used only for the same purposes 
and for the same types of programs au¬ 
thorized under those provisions." There¬ 
fore It is appropriate to set forth the pur¬ 
poses from section 303(b) (3) of the Act 
In these regulations, and to retain the 
reference to adult education services is 
a proper purpose. The first sentence of 
9 134b. 10 has been modified by stibsU- 
tutlng the word "are" for "may only in¬ 
clude." The latter change is not intended 
to change the meaning of the regulation 
which repeats statutory language. 


51. 9134b.20 Health and nutrition 
projects. Comment. One comment was 
received which objected to the require¬ 
ment that a private educational organ!. 
zation could be funded only through a 
contract with a local educational agency. 

Response. This requirement was in¬ 
cluded in the regulations since the sec¬ 
tions 403(a) (4) (B) and 403(a) (8) (A) of 
the Act provide for applications from 
local educationAi agencies only. The pro. 
p(»ed rules provide a means whereby 
private organizations may receive Fed¬ 
eral fimds to conduct a demonstration 
project. Therefore, there is no need to 
make a change In this section. 

52. 9 134b.30 State educational agency 
activities: 9 134b.40 Local educational 
agency activities: 9 134b.50 Comprehend- 
sive educational planning and evaluation 
activities. Comment. Nine comments 
were received which suggested that these 
sections of the proposed rules should be 
deleted as exceeding the Intent of the 
legislation. One comment suggested that. 
In 9134b.30(j), the first word "and" 
should be replaced by the word "or.” 

Response. The statutory authority for 
the activities listed In these three sec¬ 
tions is contained in Section 431(b) of 
the Act. Since the language in these sec¬ 
tions is copied directly from sections 503, 
523. and 632 of Title V of the Act. the 
specific change of "or" for "and" is not 
proper. Therefore, no changes are made 
in the proposed rules. 

B. Other changes. 1. Several typo¬ 
graphical and technical corrections hav'e 
been made. 2. The definition of "minor 
remodeling" in 9 134.2 has been changed 
to clarify the fact that minor remodeling 
is permitted where necessary to make use 
of any instructional equipment eligible 
under section 421(a)(2) of the Act. 3. 
Section 134.12(c) has been amended to 
require that the description in the an¬ 
nual program plan of activities for 
strengthening the State educational 
agency under section 431(a)(3) of the 
Act Include the results or benefits ex¬ 
pected to be derived from each objective. 

4. Section 134.102(a> h&s been amended 
to require that any written complaint 
filed with the State educational ageiury 
with respect to any Title XV project by 
an organization or Individual be signed. 

5. Section 134.102(b> has been amended 
to require that a copy of any report filed 
with the Commissioner with respect to a 
written complaint be sent to the affected 
local educational agency. 6. Section 134.. 
102 <c) has been amended to require the 
Commissioner to review matters related 
to a complaint, if after the sixty-day pe¬ 
riod has elapsed, the affected local edu¬ 
cational agency feels that the problem 
has not been ^satisfactorily resolved. 7. 
Section 134a. H has been amended to 
clarify the fact that a SUte educational 
agency may, but la not required to. make 
available to local educational agencies 
from funds available for the administra¬ 
tion of the annual program plan, the 
costs of distribution and control by a lo¬ 
cal educational agency of school library 
resources, textbooks, and other Instruc¬ 
tional materials acquired under 9 134a.3 
(a). 
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C. Effective date, Parsiumt to section 
431(d) of the General Education Pro¬ 
visions Act, as amended (20 UiS.C. 1233 
(d)) • these relations have been trans- 
mitt^ to the Conirress concurrentlT 
with the publication of this document In 
the PnuntAL Rccistcil That section pro¬ 
vides that regulations subject thereto 
Shan become effective on the forty-fifth 
day following the date of such transmis¬ 
sion, subject to the provisions therein 
concerning Congressional action and ad¬ 
journment. 

( C slal o g ol J^<lftnU Doine 4 Uc AMUtaAO* 
Prognun Nos. IsaTO-134^71; Librmiitfa and 
I ^ s a m i n g Sc«>urces. Eduemiton Innovatioo 
and Support) 

Dated: September 22.1975. 

T. H. Bcll. 

U,S, Commissioner of Education. 
Approved: November 7, 1975. 

David Mathews. 

Secretary of Health, 

Education, and Welfare. 

Title 45 of the Code of Federal Regu¬ 
lations is amended as follows: 

PART lOOc^NDIRECrr COSTS UNDER 
CERTAIN PROGRAMS 

1. Section lOOc.l is revised by adding a 
new paragraph (c-1), to read as follows: 

8 IMr.l Sropr, 

• » • • « 

<o-l) P&rt C ol TlUe IV of Uie Sc- 
mentary and Secondary Education Act 
of 1A6S (30 U^C. 1831): 

• » • • • 

X New Parts 134. 134a, and 134b are 

added, to read as follows; 

PART 134—UBRARIES AND LEARNING 
RESOURCES; EDUCATIONAL INNOVA¬ 
TION ANO SUPPORT 

Subpsrt A - 

Bme. 

1344 Scope of pert. 

13442 XleamUons. 

1343 OenenU provUlom rtgulstlons. 

SubpaH a—Aimuftl Progrem PImm 
OSKOIAL 

134.10 Sabminlau. 

Provisions To Be Lnclutko in Annual 
PKOCOAJA PUkN 

13411 state educstloosJ sgsncy. 

134J12 AUowsble espenditures. 

134.13 PsrUclpsUoa of children and tesch- 
en in private schools. 

134J4 Dlslrlbtitlon of funds to local edu- 
cstlonsl agencies. 

19419 Part B funds: diacretloci oC local cd- 
ucat lo n al agencies. 

19416 Evaluatioa. diseemlxMitlon, and 

adoptlDO of prcMptalng practices. 
134.17 Single application from a local edu- 
caUoosJ agency. 

134.19 Use of funds. 

194.19 Use and access by hsndicspped 

persoiiit. 

134.20 Commingling of funds. 

134411 Maintenance of expenditure from 
non-Fedcral iouroes. 

RbQOTKOICNTS RSLATINO to CXSTAZN ANNtrAL 
PaoogAM Plan Paoewunta 

134.37 Application by a local educational 
agency. 


Sec. 

I94.3i State admtnutrauve funds In fiscal 
year 1974 

13441 Data reUttng io maintenance of 

expenditures from non*Fcderal 
sources. 

Subpsrt C—Stste AcMsory Coeecil 
134A0 EBtablUbment. 

136.51 Memberablp. 

13459 OerUftcatlon and cpmuacatlon of 

members. 

13453 Advisory functions. 

13454 KoUOcatkm of acceptance of cer- 

tincstton. 

134.56 Eraluatlon of programs and pro]- 
seta. 

134.56 Report to the Conunlsidoper. 

Subpsrt D—OuUylnf Arsss; Oepsrtmsnts of 
Osfenss sad leisrlet 

134.70 Arninal prograzn plans. 

134.71 AppUeaUon procedures. 

13473 Stngle appUcaUoo. 

13473 Disuibudon of funds on Lbs basis 

of educational needs. 

13474 i^;>porUoniiieiit of funds 

Suhpsit E—Admleletredsn 

13430 Allowable ooaU. 

134.61 Standards for selection of personal 
property. 

13462 Cbari^ for use. 

Subpsrt F—Psrticipsttofi by Children EnrsHsd In 
Priests Schsois 

19439 Scope of snbpart. 

13430 Consultatton with private school 

dlftclals. 

13431 Bcnefita. 

13492 Number of private school chfidren 
to be aerved. 

13433 expenditures. 

13434 Criteria for adjustment of expendi¬ 

tures. 

13436 CoocentraUoo of programs or pro]* 
acts. 

13436 Separate oompliaoce for Parts B 

and C. 

13437 Information in the project appli¬ 

cation. 

194.96 Control by publie agency. 

134.09 Llmltotloos on pcfeocinel providing 
serelcea. 

194.1(>0 Private schools not to benefit. 
194a01 Avoldaiioe of separate classea. 

134.103 ONuplaint procedure. 

134.103 Awani of eubgrants to local edu¬ 

cational agencies. 

134.104 Waiver In the case of legal prohibi¬ 

tion. 

194.105 Provision of Berrlciu by tbs State 

edueattonal agency. 

134.100 Provision of senricea by the Com- 
mlssioner. 

134107 Cost of services under an arrange¬ 
ment by the State educatloual 
agency or the CommissioneT. 

134.108 Suspension and termination. 

134.109 Notice; opportunity for bearing; 

judtdal review. 

AtrrBOBTrr: Title IV, Pub. L. 69-10, as 
amended. 86 8Ut. 535-644 420 U.S.C. 1901- 
1632), unleee otherwise noted. 

Subpart A—General 

§134.1 Scope of part. 

(a) This part applies to the Federal 
programs authorize by Title IV of the 
Act. 

(b) Regiilatioi^ which apply Bpeclff- 
cally to Part B of Title IV of the Act are 
8 Ct forth in Part 134a of this chapter. 

<c) Regulatlona which apply spedfl- 
cally to Part C of Title IV of the Act are 
set forth In Part I34b oi this chapter. 

(20 U.&C. 1801) 


$131.2 Drlinitkms. 

As used In this part and Parts 194a 
and 134b of this chapter: 

** Academic subjects** Includes, but is 
not Umited to. Uie following elementary* 
and secondary school subjects: The arts, 
civics, economics, Rngll^ geography, 
histoxy* the humanities, industrial arts, 
mathematics, modem foreign languages, 
reading, and science. 

(20 UJB.a 1621(n)(2>> 

••Act** means the Elementary and Sec¬ 
ondary Education Act of 1965. as 
amended. 

<20 UB-C. 1301) 

••Children who do not compieie then 
secondary school education*' means chil¬ 
dren who were enrolled during a reguktr 
school term in an elementary or second- 
aryjpchoQl and withdrew before graduat¬ 
ing from secondary school or before oom- 
pleiing an equivalent program of sUidies 
The term includes such an individual 
(a) whether he or she left achool during 
or between regular school terma. (b) 
whether he or she left school before or 
after reaching the compulsory aehool 
attendance age, and Cc) where appli¬ 
cable, whether or not he or she com* 
pleted a minimum required amount of 
school work. 

•*C:hildrco with specific learning dis¬ 
abilities'* means thoee children who have 
a disorder in one or more of the basir 
peycholoidcal processes Involved in un¬ 
derstanding or in using language, spoken 
or written, which disorder may nuinifesi 
iUelf in imperfect ability to listen, think 
speak, read, write, speU, or do maihe- 
raatlcal calculations. Such disorders In¬ 
clude such conditions as perceptual 
handicaps, brain injury, minimal brain 
dysfunction, dyslexia, and devdopmeii- 
lal aphasia. Such terms does not Include 
children who have learning problems 
which are primarily the result of visual 
hearing, or motor handicaps, of menta) 
retardation, of emotional disturbance or 
of environmental disadvantage. 

(20 OJB.C. I803(s) (8) (D) > 

-ConstnicUon'* means: (a) the erec¬ 
tion of new or expansion of exJstiDR 
structures, and the acquislUon and In¬ 
stallation of equipment therefor; (b) the 
acquisition of existing structures not 
owned by the local educational agency 
making appUcatioo for assistance under 
section 431(a) (1) of the Act: (c) the 
remodeling or alteration (hududlng the 
acquisition, installaiion, modemizatto:! 
or replacement of equipment) of exist¬ 
ing structures; or (d> a combtnattoi) of 
any two or more of the foregoing. 
(20UB.C. 1831(S>(1)) 

••Cultural and educational resource^** 
ineJudes: State educational agencies, lo¬ 
cal educational agencies, private non¬ 
profit elementary and secondary sdiooL^. 
insUtutions of higher education, public 
and nonprofit agencies such as libraries 
museums, musical and artistic orgnn ira- 
Uons, educational radio and televislor. 
and other cultural and edocailonai re¬ 
sources. 

(20UB.C. 1632) 
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*'Hai\dicapped chfldroi** means men¬ 
tally retarded, hard of heartng. deaf, 
speech Impaired, visually handicapped, 
seriously emoUonally disturbed, crippled, 
or otherwise health impaired chUdren. 
who by reason thereof require special 
education and related services. The term 
includes children with specific learning 
disabilities to the extent that such chil¬ 
dren are health impaired children who 
by reason thereof require special educa¬ 
tion and related services. 

(30 U.8.C. 1803(a) (8) (B)) 

**Local educational agency” means a 
public board of education or other pub¬ 
lic authority legally constituted within a 
State for either administrative control or 
direction of. or to perform a sendee func¬ 
tion for. public elementary or secondary 
schools in a city, county, township, school 
district, or other political subdivision of 
a State, or such combination of school 
districts or co^mties as are recognized in 
a State as an administrative agency for 
Its public elementary or secondary 
schools. Such term also includes any 
other public institution or agency hav¬ 
ing administrative control and direction 
of a public elementarj' or secondary 
school. 

(30 U.S.C. 1803(a)(4)) 

•‘Minor remodeling” (notwithstanding 
the definition set forth in i loo.l of this 
chapter) means minor alterations 
which are (a) made in a previously com¬ 
pleted building used or to be used as a 
laboratory or classroom for Instructional 
subiects. and (b) needed to make effec¬ 
tive use of equipment in providing in¬ 
struction in such subjects. Tl>e term does 
not include building constmeUon. struc¬ 
tural alterations to buildings, or building 
niAintenance. repair, or renovation. 
(30US.C. 1831(a) (3)) 

•'Outlying Areas” means each of the 
following: Guam. American Samoa, the 
Virgin Islands, and the Trust Territory 
of the Pacific Islands. 

(30 0.8.0. ia03(a)> 

•‘School library resources” are boobs, 
periodicals, documents, pamphlets, pho- 
tographs^ reproductions, pictorial or 
graphic w'orlu, musical scores, maps, 
charts, globes, sound recordings, inciud- 
log but not limited to those on discs and 
l^P88; processed slides, transparencies, 
^Ums. fllmstrips. kinescopes, and.video 
ixpes, or any other printed and audiovis¬ 
ual materials of a similar nature made 
by any method now developed or here¬ 
after to be developed, and which are 
prooeesad and orgaiUzed for use by ele¬ 
mentary or secondary school children 
and teachers. The term Includes those 
printed and published materials which 
we suitable for use and are to be used 
by children and teachers In elementary 
or secondary schools, and which with 
reasonable care and use may be expected 
w last more than one year. The term 
does not include furniture or equipment. 
(aoU.S.C. 1831(a)(1)) 

“SUle.” except as used In S 134.14, 
means the several States In the Union. 


the District of Columbia, the Common¬ 
wealth of Puerto Rico, Quam. American 
Samoa, the Virgin Islands, and the 
Trust Temtory of the Pacific Islands. 
(30 use. 1803 (a)) 

•‘State advisory council** means the 
advisory council established under sec- 
Uon 403(b) of the Act. 

(SOUBwC. iao3(b)) 

••State educational agency” means the 
State board ol education or other agency 
or officer primarily responsible for State 
supervision of public elementary and 
secondary schools. 

(30 U4S.C. 1003(a)(1)) 

“Teacher” includes any person who Is 
engaged in carrying out the instrucUonaJ 
program of an elementary or secondary 
school. Including a princlixai. guidance 
counselor, school Ubrarlanv^edia spe¬ 
cialist. or other member of the Instruc¬ 
tional staff. 

(20 U.S.C. 1812(a)) 

••Testing” means the use of tests 
which measure abilities, educational 
achievement. Interests, or aptitudes per¬ 
taining to an individual's educational or 
career development 
(30 UJB.C. 1821 (a) (3) (A)) 

•‘Textbook” means a book, reusable 
workbook, or manual, w^hether bound or 
In looseleaf form. Intended for use as a 
principal source of study materials for a 
given class or group of students, a copy 
of which is expected to be available for 
the individual use of each student in 
such class group. 

(20U3.C. 1831(a)(1)) 

§ 134.3 C^tTfirral provUinns rrgiilatMMUi. 

Assistance under Title IV of the Act Is 
subject to applicable provisions con¬ 
tained in subchapter A of this chapter 
(relating to fiscal, administrative, prop¬ 
erty management and other matters). 
(20 UA.C. 1801) 

Subpart B—^Anmial Program Plans 
Gcnxbal 

§ 134.10 SubminMoit. 

<a) Any State which desires to re¬ 
ceive grants under Title IV of the Act 
shall submit to the Commissioner an 
annual program plan in such detail as 
the Commissioner deems necessary. 

(20 VJ&.C. 1233G(b)(l)(A)(i): 1803(a)) 

(b) The annual program plan shall 
contain the provisions set forth in this 
subpart and section 434<b) (1) <B) (11) of 
the General Education Provisions Act as 
amended. 

(30 U.8.C. 1233c(b)(l)(B)(ll); 1803(a)) 

Comment. SacUoa 434(b) of Lba General 
Education Provtslona Act (added by Section 
611 of Pub. 1«. 93>3d0. enacted August 81. 
1374) prorkias for the submission by each 
Slate of (1) a general appllcaUoo containing 
Are assurances, and (2) an annual program 
plan for each OflSce of Education program 
under which funds are proelded to local edu¬ 
cational agencies through, or under the su* 
pervislon of. the State educational agency. 


ItegulatloQs governing submtaeion of these 
doctunents wUl be publlsbad in the FaDcsAn 
B a oi sm as amendmenta to the Ottce of Ed¬ 
uction General Provisions Regulations (45 
CFR Part 100b. which applies to the SUU- 
administered programs). Under section 434 
(b) and the imptemenUhg regulations, the 
submission of the general application and an 
annual program plan win be in lien of sub- 
mimlon of a State plan for Title rv. The pro- 
Tlskms to be included in the annual program 
plan for Title IV are set forth in propoied 
II 134.11-134.21 of these regulations and Sec¬ 
tion 434(b) (1) (B) (it) of the General Educa¬ 
tion Provisions Act. which states that each 
annual program plan shall **set forth a state¬ 
ment describing the purpom for which Fed¬ 
eral funds win be expended during the fiscal 
year for which the annual program plan is 
submitted.** 

PROVisioifs To Bt lifciUDEo ijf Anwual 
Program Plan 

§ 131.1) Stair rduvalional agency. 

The annaal program plan shall desig¬ 
nate the State educational agency as 
the State agency which shall, either di¬ 
rectly or through arrangements with 
other State or local public agencies, act 
as Uie sole agency for the administra¬ 
tion of the annual iirogram plan. 

(30 UJB.C. i803(a)(J)) 

§134.12 AUowablc rxpcmiliwrrA. 

(a) The annual program plan shall 
set forth a program under which tunds 
paid to the State from its allotments 
under section 402 of the Act wQl be 
expended solely for the programs and 
purposes authorized by Parts B and C of 
Title rv of the Act. and for adminis¬ 
tration of the annual program plan. 

(30 US.C. ia03(a)(3)) 

<b) Tlie annual program plan shaU 
include a detailed description of activi¬ 
ties planned for the purposes authorized 
under aecUon 431 (a> (1). f2), and (4) 
of the Act and for the purpoee of 
strengthening local educational agencies 
under section 431(a) <3)*of the Act. This 
description shall Include: (1> spectfle 
objectives. (2) the specific acitviUes 
planned to achieve each such objective. 
<3) the affected populations, and (4) the 
estimated amount of funds allocated to 
meet each such objective. 

(30 UB.C. 1803(a)) 

(c) The annual program plan shall in¬ 
clude a detailed description of acUviUes 
planned for the purpose of strengthening 
the State educational agency under sec¬ 
tion 431(a) (3) of the Act. This descrip¬ 
tion shaQ include: (1) specific objectives. 
(2) the specific activities planned to 
achieve each such objective, (3) the re¬ 
sults or benefits expected to be dcIi^Td. 

(4) the estimated amount of funds allo¬ 
cated to meet each such objective, and 

(5) with respect to each such objective, 
an indication whether the State educa¬ 
tional agency Intends to contract for 
senrlces or equipment. 

(20 US.C. 1808 (a)) 

<d) The annual program plan shall In¬ 
clude (1) a detailed description of the 
activities to be carried out by the State 
advisory council and (2) the estimated 
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amount of funds which will be provided 
for each such activity from funds avail¬ 
able for administration of the annual 
program plam 
(20U^.C. 1803 (a).(l» (4)) 

Comment. Sectloo 403(b)(4) of the Act 
requires the Oommlssiooer to assure that 
'funds sulAolent for the functions of the State 
advisory council ^'are made avaUable to each 
council from funds avaUable for admlnlsUa- 
Uon of the (annual program) plan.** The In¬ 
formation asked for in I 134.ia(d) Is de¬ 
signed to serve this purpoee. and is deemed 
to be the type of “deteil** aihlch the Oom- 
miasloner is authorized to require in the 
annual program plan, which shall be '*in 
auch detail as the Commissioner deems 
necessary.** (section 403<a) of the Act.) 

s 131.13 rsrliripslion of rhlldrrti and 
learlimi iu privolr •chool^. 

(a) The annual program plan shall 
provide assurances that the require¬ 
ments of section 406 of the Act (relat¬ 
ing to the participation of pupils and 
teachers in private nonprofit elemen¬ 
tary and secondary schools) will be met, 
or shall certify that such requirements 
cannot be met In such State. 
(20nS.C.1803<a)(3); 1806(a)) 

(b) A certification that a State cannot 
legally meet the requirements of section 
406 of the Act shall be made by the State 
attorney general or other appropriate 
legal officer. 

(20U.8.C. 1803(a)(8)) 

S 134.14 DUtriliulion of ftind^ lo local 
rdurational agenrinu 

(a) The annual program plan shall 
provide assurance that: 

(1) funds which the Stale educational 
agency receives from appropriations 
made under section 401 (a > of the Act 
wUl be distributed among local educa¬ 
tional agencies according to the enroll- 
ments In public and nonpublic schools 
within the school districts of such 
agencies, except that substantial funds 
will be provided to: <i) local educational 
agencies whose tax effort for education 
is substantially greater Uian the State 
average tax effort for education, but 
whose per pupil expenditure (excluding 
payments made under Title I of the Ele¬ 
mentary and Secondary Education Act) 
is no greater than the average per pupil 
exfienditure In the State, and (U) local 
educational agencies which have the 
greatest number or percentages of chil¬ 
dren whose education imposes a higher 
than average cost per child, such as chil¬ 
dren from low-income families, children 
living In sparsely populated areas, and 
children from families in which English 
is not the dominant language: and 
<2) funds which the State educa¬ 
tional agency receives from appropri¬ 
ations made under section 401(b) of 
the Act will be distributed among local 
educational agencies on an equitable 
basis recognizing the competitive nature 
of the granUnaking except that the 8tat« 
educational agency shall provide assist¬ 
ance in formulating proposals and In op¬ 
erating programs to local educational 
agencies which are less able to compete 
due to s^naii size or lack of local financial 
resources. 


(b) Hie annual program plan shall 
set forth the specific criteria the State 
educational agency has develoiied and 
will apply to meet the requirements of 
paragraph (a) of this section. 

(20 us e. 1003(a) (4) ) 

§ 134.15 Part n fund«it diM>rrlion of 
loral eduvatiomil 

The annual program plan shall pro¬ 
vide that each local educational agency 
will be given complete discretion (sub¬ 
ject to the provisions of section 406 of 
the Act) In determining how the funds 
it receives from appropriations made 
under section 401(a) of the Act will be 
divided among the various programs de¬ 
scribed in secUon 421 of the Act ex¬ 
cept that, in the first year in which ap¬ 
propriations arc made pursuant to Part 
B of Title IV of the Act each local edu¬ 
cational agency will be given complete 
discretion with respect to 50 per centum 
of the funds appropriated for that part 
attributable to that local educational 
agency. 

(20 ns.c. 1803(a) (5)) 

§ 134.16 Evaluation, di«*rmination, and 
adoption of promUinfc prartirr«. 

(a) The annual program plan shall 
provide for the adoption of effective pro¬ 
cedures (1) for an evaluation by the 
State advisory council, at least annually, 
of the effectiveness of the programs and 
projects assisted under the annual pro* 
gram plan, (2) for the appropriate dis¬ 
semination of the results of such evalua¬ 
tions and other information pertaining 
to such programs or projects, and (3) for 
the adoption, where appropriate, of 
promising educational practices devel¬ 
oped through Innovative, programs sup¬ 
ported under port C of HUc IV of the 
Act. 

(30 use. 1803(a)(6)) 

(b) The annual program plan shall 
Include a description of and calendar for 
ea^ of the activities set forth in para¬ 
graph (a) of this section. 

(20 us e. 1803(a)) 

§ 134.17 Single appliriilion from a local 
fHluralional agency. 

The annual program plan shall pro¬ 
vide that local educational agencies ap¬ 
plying for funds under Title IV of the 
Act shall be required to submit only one 
application for such funds for any one 
fiscal year. 

(20 US.C. 1603(a)(7)) 

§13-1.14 IW of fund*. 

The annual program plan shall pro¬ 
vide that: 

(a)(1) of the funds the State receives 
under SecUon 401 of the Act for the 
first fiscal year for which such funds are 
available, the State educational agency 
will use for admlnistraUon of the an¬ 
nual program plan not to exceed which¬ 
ever Is greater: (i) 5 per centum of the 
amount so received ($50,000 in the case 
of Guam, American Samoa, the Virgin 
Islands, and the Trust Territory of the 
Pacific Islands), excluding any part of 


such amount used for purposes of section 
431 (a> (3) of Uie Act or (lU the amount 
it received for the fiscal year ending June 
30, 1973, for administration of the pro¬ 
grams referred to in section 421 <b) and 
431 <b) of the Act and the remainder of 
such funds shall be made available to 
local educational agencies to be used lor 
the purposes of parts B and C, respcc- 
Uvcly of TlUe IV of the Act. and 

(2) of Uie funds the State recelvci^ 
under section 401 of the Act for fiscal 
years thereafter. It will use for admin¬ 
istration of the annual program plan 
not to exceed whichever is greater : (i) 5 
per centum of the amount so received 
($50,000 in the case of Guam, American 
Samoa, the Virgin Islands, and the Trust 
Territory of the Pacific Islands), exclud¬ 
ing any port of such amount used for 
purposes of secUon 431(a> (3) of Uic 
Act or (11) $225,000. and the remainder 
of such funds shall be made available to 
local educaUonal agencies to be used for 
purposes of parts B and C, respectively 
of Title rv of the Act ; 

(b) not less than 15 per centum of 
the amount received pursuant to secUon 
401(b) of the Act In any fiscal year 
mot including any amount used for pur¬ 
poses of section 431(a)(3) of the Act) 
shall be used for special programs or 
projects for the education of children 
with specific learning dlsabillUes and 
handicapped children, and 

ic) not more than the greater of (1* 
15 per centum of the amount which such 
State receives pursuant to secUon 401 
ib* of the Act In any fiscal year, or <2) 
the amount available by appropriation 
to such State in the fiscal year endinK 
June 30. 1973, for purposes covered by 
section 431(a)(3) of the Act shall be 
used for purposes of secUon 431(a)(3) 
of the Act (relating to strengthening 
State and local educaUonal agencies ». 
(20 VS.C, 1803(a)(8)) 

Comment. The following example shows 
how the set-asides referred to in the al>ov« 
section should be calculated: 

Assume that a State has an allotment oS 
•1 million for Part B and an allotment of U 
mUllon for Part C. 

The eet-aslde for section 431 (aM3) pur¬ 
poses should be calcuUted first since this 
amount Is deducted from the base figure for 
calculating the set-asides for admlaistrsrj :: 
and for the education of children with 
clAo learning dUabiUUes and handlc^p^ 
children. The State may use for the pwpo^^ 
of strengthening State and local •ducation 
agencies an amount not to exceed the grestrr 
of: (1) 15 percent of the 5Ule*a Part C al¬ 
lotment or (2) the amount avalUbte to that 
State for secUon 431(a) (3) purposes In fiscal 
year 1973. Assuming that the 16 percent 
figure is the larger and assuming the full 
percent is used for this purpoee. the set-aaide 
would be 8160.(X)0 in this example. 

The next eet-aside to be caloilated U the 5 
percent maximum for administration In the 
present example, this would be 5 percent oj 
the fi million for Part B plus 6 peroeni w 
the remaining #650,000 for Part C. (It shouW 
be noted that the sUtute providea thsi in 
the first year of consolidation a State can u* 
up to the amount avaUable to that 8Ute m 
fiscal year 1973 for adminisfatlon of W 
categorical programs If this amount is gresiej 
than the 5 percent figure. In subeequeiu 
years the State can use for administration up 
to the 5 percent figure referred to above or 
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$325,000, whtcb«ver !■ gre^^ler. 1^ ih« f»ur- 
poftM of ihlA exampla, tb* 5 paroont flfuia U 
uBcd to oOculaU th# amount avallabla for 
Stata adminlatratloa.) Thru, In tha example. 
adnUnisCratlve expenses cannot exceed 
$50,000 for administration of Part B and 
$42,500 for admlnlBtratloin of Part C. 

The last set-aside to be calculated Is 16 
percent (as a minimum) of the Part C allot- 
meat (after the eet-aslde for strengthening 
SUta and local educational agendas Is talcen 
out) for special programs or projects for the 
education of children with speclflo learning 
dUablllties and handicapped children. In this 
example, the 15 percent set-aside would be 
calculated against M50,000 and would equal 
$127j600. 

In the example, therefore, of the $1 million 
allotted for Part B. $50X>00 Is available for 
Administration and the remaining gOSOjOOO 
U available for program purpoaes. 

Of the $1 million allotted for Part C. as¬ 
suming $160.(XX> Is set aside for strengthening 
State and local educational agencies and 
assuming $42,500 is set aside for admlnUtra- 
tloa of the annual program plan for Title 
IV, $807,600 ($1 mUllon—($150.000+$42.- 
500) te arallable for program purpoaes. and 
of that amount at least $127JIOO Is for pro¬ 
grams for the handicapped. 

$ 134.19 LW nnti acrcM bv handlrappr*! 
pcri«onft. 

The annual program plan shall provide 
assurances that in the case of any proj¬ 
ect for the repair, remodeling, or con¬ 
struction of facilities, that the faciliUes 
shall be accessible to and usable by 
handicapped persons. 

(20 0B.O. 1803(a)(S)) 

§ 134.20 Commingling of fund*. 

The annual program plan sHall set 
forth policies and procedures which give 
satisfactory assurance that Federal 
funds made available under Title IV of 
the Act for any fiscal year will not be 
commingled with SUte funds. 

(30 UB.C. 1803(a) (10)) 

i 134.21 Maintcnanrc of cxpcncliiumi 
from non'FrdrrnI Aourrca. 

The annual program plan shall give 
satisfactory assurance that the aggre¬ 
gate amount to be expended by the State 
and Its local educational agencies from 
funds derived from non-Federal sources 
for programs described in section 421(a) 
of the Act for a fiscal year will not be 
less than the amount so expended for 
the preceding fiscal year. 

(80 UB.O. 1803(a) (11)) 

Requixements Helatiko to Cextatn 

AairusL PaocftAic Flam Provisions 

S 134.37 Applimlion by a local educa¬ 
tional agency, 

(a) The application by a local educa¬ 
tional agency under i 134.17 shall be sub¬ 
mitted to the State educational agency 
In accordance with such Instructions and 
forms as the State educational agency 
may prescribe, consistent with the re- 
quiremenU of Title IV of the Act, this 
and ParU 134a and 134b of this 
chapter. 

^b) The submission of a single apfdi- 
caiion under i 134.17 shall not preclude 
State educational agency from mak¬ 
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ing separate subgrants under Parts B and 
C of Title IV of the Act to the local edu- 
oattooal agency. 

(20 V3.C. 1803(s)(7); H. Rcpl. No. 93-805. 
p. 26 (1974)) 

§ 131.38 Slate admtnUlralivr fundi In 
fiicjil year 197A, 

(a) Funds providod under f 134.18(a> 
for administration of the annual pro¬ 
gram plan shall be used only for the ad¬ 
ministration of the State's annual pro¬ 
gram plan under Title IV of the Act. 

(b) Funds for State administration fn 
fiscal year 1976 of TlUcs n and m of 
the Elementary and Secondary Educa¬ 
tion Act of 1965 and TlUe m-A of the 
National Defense Education Act of 1958 
may be drawn from the rcepecUve allot¬ 
ments for such programs under section 
401(c) <1> and (2) of the Act. subject 
to any applicable limitations on State ad¬ 
ministrative funds set forth in such Acts. 
(20 UB.C. 1801; 1803(a)(8)) 

§ 134.41 Data rrlaling lo mainirnanrr 
of rxprnditurr« from mm-Frdrral 
•ourcro. 

The State educational agency shall 
collect and maintain data to verify com¬ 
pliance with the provision set forth in 
f 134.21, and make such data available 
to the Commissioner on request. 

(20 UB.O. 1803(a) (11)) 

Subpart C—SUte Ad/lsory Council 
S 131.50 E^iablUliinoitl., 

Any State w'hich desires to receive 
grants under Title IV of the Act ^lall 
establish an advisory council as provided 
in section 403(b) of the Act. 

(20 U.8.C. 1803(a)) 

§ l^f.ol Mrnil»rr»hi|K 

The membership of the State advisory 
council shall be broadly repreaentative 
of the cultural and educational resources 
of the State and of the public, and shall 
Include at least one person representative 
of each of the following: 

(a) public elementary and secondary 
schools; 

(b) private elementary and secondary 
schools: 

(c) insUiullotis of higher education; 

(d> fields of professional competence 

in dealing with children needing special 
education because of physical or mental 
handicaps: 

(e) fields of professional competence 
in dealing with children needing special 
education because of specific learning 
disabilities; 

(f) fields of professional competence 
in dealing with children needing special 
education because of severe educational 
disadvantage; 

(g> fields of professional competence 
In dealing with children Deeding special 
education because of limited Eingllsh- 
speaking ability; 

(h) fields of professional competence 
In dealing with children needing special 
education because they are gifted or 
talented; and 
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(i> fields of professional competence 
in guidance and counseling. 

(20 UAO. 1803(b)(1)(A): H. Rapt. No. 93- 
805. p.28 (1974)) 

§ 13^1,52 Ovfificaliott and qunltfirallon 
of mnvtbcn, 

(a) The certlficaticm required under 
section 403<b)(2) of the Act shall in¬ 
clude the name of each person who Is to 
serve on the State advisory council (in¬ 
cluding the name of the Chairman), the 
cultural or educational rcources of the 
State which each person represents, and 
a statement that the persons appointed 
are qualified to represent those resources. 
(20 UJB.C 1803(b)(2)) 

(b) The State shall maintain on file, 
and furnish to the Commissioner at his 
request, the qualifications of the persons 
appointed to the State advisory council. 
(20 UJBr. 1803(b>.(i) (A)) 

§ 13t.S3 Advisory fiinrtmii«. 

The State advisory council shall ad¬ 
vise the State educational agency on the 
preparation of. and policy matters aris¬ 
ing in the administration of, the annual 
program plan, including the develop¬ 
ment of criteria for the distribution of 
funds and the approval of applications 
for assistance under TlUo IV of the Act. 
(90UB.C. 1803(b)(1)(B)) 

Cfxmment. ThU section repeats the statu¬ 
tory longitage of section 403(b) (1) (B) or the 
lAot. Tha State advlaory oouncll Is reqoired 
to advise on each of the matters set forth 
in that section: preparation of the annual 
program plan and policy matters aruuig in 
the odminUtratlon oC the annual program 
plan. The oouncli shall advise regartUng the 
devolopment of criteria for the distribution 
of funds and ohall advise regordiBg the ap¬ 
proval of applications under Title IV of the 
Act, 

§ 134.34 Nutifiraliofi of arrrptanrr of 
rrrtificallon. 

The Commissioner will provide written 
n oti fi cation to the State educational 
agency and the Chairman of the State 
advisory council when the certification 
under Section 403lb) (2) of the Act has 
been accepted. 

(80 UAC. 1803(b) (2). (3)) 

$ 134.33 Evaluation of pruErartt* and 
projertA. 

(a> The State advisory council shall 
evaluate all programs and projects as¬ 
sisted under Title IV of the Act at least 
annually. 

(b) Ehraluations by the State advisory 
council shall Include the scope an d qual¬ 
ity of programs and projects for children 
enrolled in public elementary and sec¬ 
ondary schools and private nonprofit ele¬ 
mentary and secondary schools. 

(20 VB.C. 1803(b)(1)(C). (O): 180C(a)) 

§ 131.36 Kcporl to tlie CamimAiMUocK*r. 

The State advisory council shall pre¬ 
pare at least annually and submit 
through the State educational agency a 
report of its activlUes. recommendations, 
and evaluations, together with such ad- 
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ditional comments as the State educa¬ 
tional agency deems appropriate, to the 
Commissioner. 

(20 UJB.C. 1808 (b) (1) (D)) 

Subpart D—Outlying Areas; Departments 
of Defense and Interior 

§ lSi.70 Annual program plan*. 

(a> Any Outlying Area which desires to 
receive Ttmds under Title IV of the Act 
shall submit an annual program plan 
which meets the substance of the re¬ 
quirements of Subpart B of this part, ex¬ 
cept Si 134.14. 134.15. and 134.17. 

(b) The Depsirtment of the Interior 
may apply for funds under section 402 
(a)(1) of the Act by submitting an an¬ 
nual program plan (to provide programs 
authorized by Title IV of the Act to 
children and teachers in elementary 
and secondary schools operated by it 
for Indian children) which meets the 
substance of the requirements of 
Si 134.12(a). 134.18(a) (2) and (3). (b). 
134.18<b) and 134.19. and section 434(b) 
(1)(B)(U) of the General Education 
Provisions Act. as amended. 

(c) The Department of Defense may 
apply for funds under section 402(a) <1) 
of the Act by submitting an annual pro¬ 
gram plan (to provide programs au¬ 
thorized by TiUc IV of the Act to chil¬ 
dren and teachers in Its overseas de¬ 
pendents schools) wldch meets the sub¬ 
stance of the requirements of li 134.12 

(a) . 134.18(a) (2) and (3). (b). 134.18 

(b) , 134.19. and section 434(b)(1)(B) 
(ii) of the General Education Provisions 
Act, as amended. 

(30UB.C. 180a(a)(l)) 

Comment. Neither the Department of the 
Interior nor the Department of Defense may 
uee the funds recelred for Part C programs 
for activities authorized by eecUon 431 (a) (3) 
of the Act. 

§ 134.71 Appliralinn prorrdurec. 

(a) The Departments of Defense and 
Interior and the Outlying Areas may 
designate administrative units to submit 
applications for funds under Title IV of 
the Act. 

(b) AppllcaUons imder paragraph (a) 
of this section shall be submitted to the 
appropriate Department or Outlying 
Area in accordance with such instruc¬ 
tions and forms as it may prescribe. 

<c) Each application tmder paragraph 
(a) of this section shall include a de¬ 
scription of the purposes for which such 
funds will be used. 

(20 UB.C. 1803(a)(1)) 

§ 134.72 Singlr application. 

Administrative units designated under 
1134.71(a) shall be required to submit 
only one application for fimds under 
Title IV of the Act for any one fiscal year, 
(20UBXJ. 1802(a)(1)) 

§ 134.73 DUlribution of funcU on llic 
ba»U of educational need*. 

The Departments of Defense and In¬ 
terior and each Outlying Area, receiving 
funds under Title IV of the Act. shall use 


a substantial amount of such funds to 
provide services, materials, and equip¬ 
ment to schools attended by children 
having the greatest educational needs for 
those services, materials, and equipment. 

(aouBx:. i802<a)(i)) 

§ 134.74 Apportionment of fund^. 

(a) Funds appropriated under section 
402(a) (I) of the Act will be apportioned 
among the Outlying Areas and the De¬ 
partments of Defense and Interior on the 
basis of the number of children enrolled 
in the schools of such Outlying Areas and 
Departments. 

(b) Tile amount of funds of an Outly¬ 
ing Area or Department under para¬ 
graph (a) of this section whldi the Com¬ 
missioner determines will not be required 
for any fiscal year will be reapportioned 
to the other OuU 3 ing Areas and Depart¬ 
ments in proportion to their original ap¬ 
portionments for that year. 

(20UB.C. 18)03(a)<l)) 

Subpart E —Administration 
§ 134.80 Allowable 

Allowability of costs under Title IV of 
the Act Is governed by Bubpart G of Part 
100b of this chapter.. 

(20 UJ3.C. 1803(a)(2)) 

§ 13^1*81 Slandordft for M*lciiinii of per¬ 
sonal properly. 

The State educational agency shall de¬ 
velop standards which may be used by 
local educational agencies in acquiring, 
imder section 421(a) of the Act, ex¬ 
pendable and non-expendable personal 
property (as defined In f 100.1 of this 
chapter) of appropriate quality and In 
appropriate quantities. 

(20 UB.C. 443(a)(4); 823(a) (2) (DMU: 1803 
(a) (5): 1831(b): 18Sl(b)) 

Comment. This section Is not Intended to 
limit the complete discretion of local eduoa- 
tlonal agencies (aet forth In section 403(a) 
(5) of the Act) In determining bow the 
funds It receives from appropriations made 
under Part B of Title IV of the Act will be 
divided among the varloui programs de¬ 
scribed in setclon 421 of the Act. 

§ 134.82 Oiarges for U!^. 

No charge shall be levied against chil¬ 
dren or school personnel for the ordinary 
use of expendable and nonexpendable 
personal property acquired imdcr Title 
IV of the Act. 

(20UB.C. 1801) 

Subpart F—Participation by Children 
Enrolled in Private Schools 

§131.89 Scope of nubpart. 

(a) For the purposes of this subpart, 
local educational ogency means any 
local educational agency which Is a re¬ 
cipient of funds imder Title IV of the 
Act or which serves the area in which 
a program or project assisted under 
Title IV of the Act is located. 

(b) For the purpodes of this subpart, 
private school children means chil¬ 


dren who are enrolled in private non¬ 
profit elementary and secondary 8cbool5 
in the school district of a local educa¬ 
tional agency to which this subpart 
applies. 

(20nB.C. 1808(A)) 

Comment. BccUoo 408(a) of the Act re¬ 
quires IhAt beneats be provided to prlVAtr 
school chUdren by Any IooaI educAtlonAl 
Agency **whlch Is a redplent of funds imder 
TlUe IV of the Act *’or which serves the Area 
In which A prognun or project is located. ** 
No guldAnce Is provided in the legIslAilon 
Itself or Its legtslAtlve history ss to bow s 
tocAl educsUonsl agency which does not re¬ 
ceive funds under Title IV Is to provide these 
beneOts. Therefore, f ]34il8(A) merely re¬ 
peats the statutory language. 

§ 134.90 ronaultslion with privsU' 
•chool olKciala. 

The local educational agency shall 
consult with appropriate school officials 
with respect to all matters Includlm: 
planning, relating to the requirements of 
this subpart prior to making any deter¬ 
minations or decisions affecting such 
matters. 

(20 UjB.C. 1808 (A), (b)) 

§ 13^4.91 BcnefiU. 

(a) The local educational agency 
shall provide for the benefit of pri¬ 
vate school chUdren secular, neutra:. 
and nonideologlcal services, materia! , 
and equipment authorized under Title 
IV of the Act. including the repair, mi¬ 
nor remodeling, or construction of pub¬ 
lic school facilities as may be necessary 
for their provision (consistent with 
§§ 134.98 and 134.99). 

4b) If the local educational agency 
determines that it is not feasible or 
necessary to locate the services, ma¬ 
terials. and equipment referenced In 
paragraph (a) of this section in one or 
more private schools, the local edu¬ 
cational agency shall provide such other 
arrangements as will assure equitable 
participotion of private school diildren 
In the purposes and benefits of Title 
IV of the Act. 

(20 UB.C. 1808(A)) 

§ 134.92 Number of privAle Acbool cliil- 
drrn lo be 

The number of private school children 
to receive benefits under Title IV of the 
Act shall be determined by the local edu¬ 
cational agency on a basis comparable to 
that used in determining the number cvf 
children enrolled In public schools to re¬ 
ceive such benefits. 

(20 UB.C. 180e(A)) 

§ 134.93 Exprndilumi. 

Subject to S 134.94. the average expen¬ 
diture per child for private school chil¬ 
dren w’ho receive benefits under Title TV 
of the Act shall be equal to the aver¬ 
age expenditure per child for children 
enrolled in public schools who recel'*® 
such benefits. 

(20 UB.C. 1808(b)) 
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§ 134.94 CHlrriA for adjustment of cx- 
Iienditurea. 

(a) The local educational agency shall 
adjust its average expenditure per prl* 
vate school child If (1) the needs of prl- 
\'ate school children with respect to bene- 
Ats under Title IV of the Act differ from 
such needs of children enrolled in public 
5chool8» and <2> the actual cost per 
child of such benefits to meet the needs 
of private school children is lesser or 
greater than the actual cost per child of 
such benefits to meet the needs of public 
school children. 

(b> Any such adjustments shall be de¬ 
signed to assure the eauitable participa¬ 
tion of private school children in the 
purposes and benefits of Title IV of the 
Act. 

(30 U.8.C. lS06(a). (b))' 

§ 13t.95 f^nccnlration of program* or 
projects. 

In addition to the requirements set 
forth in 45134^ and 134.93. when 
funds available to a local educational 
agency under Title IV of the Act ore 
iu;ed to concentrate programs or projects 
on a parilctUar group, attendance area, 
or grade or age level, private school 
children who are Included within the 
group, attendance area, or grade or age 
levri selected for such concentration 
shall be assured equitable participation 
In the purposes and benefits of such pro¬ 
grams or projects. 

(30 U.8.C. 180S(b)) 

§ 131.96 5^paralc compliaticc for PxirU 
B and C. 

(a) Matters relating to assistance un¬ 
der Part C of TiUc IV of the Act shaU 
ha\o no bearing on a determination of 
whether a State or local educational 
agency is in compliance with section 406 
of the Act or this subpart with respect to 
assistance under Part B of TiUc IV of the 
Act. 

(b) Matters relating to assistance un¬ 
der Part B of Title IV of the Act shaB 
have no bearing on a determination of 
whether a State or local educational 
agency is in compliance with section 
406 of the Act or this subpart with re¬ 
spect to assistance under Part C of Title 
IV of the Act. 

(30 US.C, ie01(»). (b)) 

§ 13^4.97 Information in iJio project np- 
pliralion* 

Each application submitted to the 
State educaUonal agency shaU (a) de- 
how the local educational agency 
fulfill the requirements of § J 134.00- 
134.95 (inclusive) and (b) contain Inf or¬ 
ation Indicating; (1) the number of 
school children in the school dls- 
of the local educational agency; 
the number of private school chll- 
Arm to be served by the project and the 
on which such children were 
rejected: (3) the manner In which and 
extent to which appropriate prl- 
-•ve ^hool officials were consulted; ( 4 ) 
™ places at which and the times during 
private school chUdren will be 
*wed: (6) the differences, if any, in 


the kind and extent of services to be pro¬ 
vided public and private schcK)! children 
and the reasons for such differences; and 
(6) the adjustments (if any) which the 
local educational agency has made under 
SI 134.93 and 134.94. and the basis on 
which such adjustments were made. 

(30UB.C. 1806(a). (b)) 

§ 134.98 Control by public agency. 

The control of funds provided imdcr 
Title rv of the Act and title to materials, 
equipment, and property repaired, re¬ 
modeled. or constructed therewith shall 
be in a public agency for the uses and 
purposes provided In TlUe IV of the 
Act. and a public agency shall admin¬ 
ister such funds and property. 

(30 UB.0.1806(e)(1)) 

§ 134.99 Limitations on personnel pro- 
sriding service*. 

The provision of services pursuant 
to this subpart shall be provided by 
employees of a public agency or through 
contract by such public agency with a 
person, an association, agency, or cor¬ 
poration who or which in the provision 
of such services is independent of such 
private school and of any religious orga¬ 
nization. and such employment or con¬ 
tract shall be under the control and 
supervision of such public agency, and 
the funds provided under Title IV of 
the Act shall not be commingled with 
State or local funds. 

(20UB.C. 1806(c) (2)) 

§ 134.100 Private tcliool* not to bonrtit. 

(a) Use of fimds under Title IV of the 
Act shall not inure to the benefit of any 
private school. 

(b) Personal property acquired under 
Title rv of the Act shall not become a 
port of the permanent structure of any 
private school and must be capable of 
being installed and removed without re¬ 
quiring remodeling of the premises. 

(30 U.8.C. 1806(c); Lemon v. KurUman, 403 
UB.603 (1971)) 

§ 134.101 Avoidance of *rparatc cla*aea. 

Any project to be carried out In public 
facilities which involves joint partici¬ 
pation by children enrolled in private 
schools and children enrolled In public 
schools shall Include such provisions as 
are necessary to avoid the separation of 
participating children by school enroll¬ 
ment or religious affiliation. 

(20 U.ac, 1806(a)) 

§ 134.102 Complaint proerdure. 

(a) Any organization or Individual 
may file a written signed complaint with 
the State educational agency setting 
forth; (1) an allegation that, with re¬ 
spect to a program or project under Title 
rv of the Act being conducted or ap¬ 
proved by the State educational agency 
to be conducted, eligible private school 
children wUl not receive benefits on an 
equitable basis, and (2) the facts on 
which such allegation Is based. 

(b) The State educational agency 
shall, within sixty days from the receipt 
of the complaint, file a report with the 


Commissioner, with a copy to the com¬ 
plainant and the affected local educa¬ 
tional agency, setting forth the nature of 
the complaint and the actions taken to 
resolve the matter. 

(c) If after such sixty-day period has 
elapsed, either the State educational 
agency, the affected local educaUonal 
agency, the Commlsskmer, or the com¬ 
plainant feels that the problem has not 
been satisfactorily resolved, the Com¬ 
missioner will review the matter and 
take appropriate acUon. 

(20 UAC. 1806(e)) 

§ 134.103 Anard of nubipratitfi lo local 
rduralloaoJ agrtirir*. 

The State educational agency shall 
not make anj- subgrant under Part B or 
Part C of TlUe IV of the Act which docs 
not meet the requirements of section 
406 of the Act and this subpart. 

(30 U.8.C. 1806(a), (b)) 

§ 131.104 Walter in iJic ra*r of legal 
proliibitioiu 

(a) If a state is prohibited by law 
from providing for the participation in 
programs of private school children as 
required under SecUon 406 of the Act 
and this subpart, the Commissioner may 
waive such requirements. 

(30 use. 1806(d)) 

(b) The State educaUonal agency 
shall not approve an appIlcaUon subject 
to paragraph <a) of this secUon until the 
Commissioner has waived such require¬ 
ment. 

(30UB.C. 1806 (a), (b).(d)) 

(c) The state educational agency 
shall prompUy notify the Commissioner 
when approval of any applicatioQ Is be¬ 
ing delayed under paragraph (b) of this 
secUon. and shall. In addiUon to the 
certlficaUon provided under 1134.13(a). 
provide the Commissioner with a written 
InterpretaUon of the applicable law, pre¬ 
pared by the State attorney general or 
other appropriate State legal officer. 
(a0UB.C. 1333c(b)(I)(A)(U)(in): 1806(dn 

§ 13I.10S ProvUion of service* by ilic 
Slate eduralSonal agrttcy. 

(a) If at any time after the approval 
of its applicaUon. the local educational 
agency substanUally fads to provide 
for the participaUon on an equitable 
basis of private school children as re¬ 
quired by secUon 406 of the Act and this 
subpart, the State educaUonal agency 
may make arrangements cither directly 
or through contract (subject to the pro¬ 
visions In Subpart I of Part 100b of this 
chapter), for such parUclpatlon. 

(SOUJaO. 1806(a)) 

(b) In each such case, the State edu¬ 
cational agency shall promptly noUfy Uie 
Commissioner whether it Intends to take 
action under paragraph (a) of this 
section. 

(30UB.C. 1800(a)) 

Comment. This lOOttoD providea 8tat« odu- 
caUofiol ogenciea with on opportunity to 
remody tubstanUo) fotluret by local oduca- 
tionol agenciet to aarra privata school chu¬ 
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dnm. If th# SUte and IocaJ educ&tioDiU 
m([ 9 acf tb# Mune (for euunpSo. tn on Out¬ 
lying Ai«a)« thl* MottoQ would not apply. 

§ 154.106 ProvUlon of by llir 

ComtniMioncT. 

In th« case of a prohibition of law 
described In 1134.104(a). or U a 8Ute 
educational agency does not make satis¬ 
factory* arrangements under S 134.105(a> 
wlUiin a reasonable period of time, the 
Commissioner will arrange for the pro¬ 
vision of services to the affected suivate 
school children. 

(20U8.C. 1800(e)) 

§ 15*1.107 Co»t of undrr en er- 

rangcmctil by tlic Stale c^du^«l•atlal 
agency or the CUimuiUaioncr. 

(a) When the State educational 
agency makes arrangements for services 
under 1134.105. it shall, after consulta¬ 
tion with the appropriate public and pri¬ 
vate school officials, pay the cost of such 
services from the appropriate amount 
granted to the affected local educatlanal 
agency. 

(b) When the Commissioner makes 
arrangements for services under 1134.- 
106. he shall, after consultation with the 
appropriate public and private school of¬ 
ficials. pay the cost of such services from 
the appropriate allotment of the State 
imder Title IV of the Act. 

(SO use. ieo0(f)) 

§ 151.168 S4it»pcn*K>n atiil tcrfiiifialiun. 

(a) Section 434(c) of the (General Ed¬ 
ucation Provisions Act (as amended) Cl) 
reqtiires that whenever the Commission¬ 
er finds, after reasonable notice and an 
opportunity for hearing, that there has 
been a failure by a recipient to comply 
substantially with the terms of a Federal 
program for which the Commissioner has 
adminlstratl>’e responsibility, he shall 
notify such recipient that payments win 
not be made to such recipient under that 
program untU there Is no longer any such 
failure to comply, and (2) provides for 
suspension of payments to the recipient 
pending such hearing. 

(20 UB.C. 12826 (e)) 

(b) Since the Commissioner win pro¬ 
vide services under 1 134.106 only where 
a SUte or local educatlanal agency has 
faUed to comply substantially with sec¬ 
tion 406 of the Act. section 434(c> of the 
General Education Provisions Act re¬ 
quires that payments shall be withheld 
from such State or local educational 
agency unUl there is no longer any such 
faOure to comply. 

<c) Where the Commissioner proposes 
to provide services under 1134.106, the 
notice and opportunity for hearing pro¬ 
vided under section 406(g) (1) of the Act 
shaU be combined with the notice and 
opportunity for hearing provided under 
section 434(c) of the Oeneral Education 
Provisions Act, 

(20 us e. 12826(0: 180«(g)(l)) 

(d> This section shall not apply’ where 
the Commissioner has granted a waiver 
under I l84.1(M(a). 

(20 VM. 1282c(e): 1806(d), (e)) 


Comment, Under aectkm 40S(d) of the 
Act, the Commleetoner may (but le not re¬ 
quired to) waive the requirement of eocttoti 
406 where a State la prohibited by law from 
providing for the partlcipatloa of private 
echool children under Title IV. Section 406 
(e), which appUea to altuaUooe where a State 
or local educational agency haa **aubata&Ually 
failed” to provide for auch participation, does 
not authoriso the Commloaloner to waive the 
requirement of aectton 406. Therefore, in 
thoee caaea tn Which no waiver ia granted 
and there la aubatantlal faUure. the local 
educational agency would loae ita Title XV 
funda for the affected Part. 

Thla atatutory language la In oontraat with 
the proviatona appUeable to Title 1 of the 
Eleinentary and Beoandory Bducation Act 
(which were enacted In the aame law aa 
TlUe IV—Pub. h, 98-880). The TlUe I provl- 
fiona apeclAcally require the Co mmt aaloner 
to waive the requirement for partlclpaUon of 
private echool children when he arrangea for 
aervlcea to them, both where there la a legal 
prohibition and where there haa been a 
aubatantlal faUure by the local educational 
agency. (See aecUona l41A(b)(l) and 141A 
(b) (2) of TlUe I. added by secUoo 101 (a) (0) 
of Pub. Xi. 98-38Q.) 

If the requirement for partlclpaUon under 
aecUon 406 la not waived (and in the case 
of aubatantlal failure. It cannot be waived), 
a finding of failure to comply with aectkm 
400 (for the purpoaee of nectlon 406(d) and 
(e) > would alao conatltute a *^faUure • • • 
to comply aubatanilally** with the terma of 
Title IV under aecUon 434(6) of tbe Oeneral 
Education Provlalona Act (added by SecUon 
Sll of Pub. L. 98-aaO). This aecUon of the 
regulaUona combines the neceaeary proceed- 
Inga under section 400(g) (1) of Title IV and 
aecUon 434(o) of the Oeneral llducatlon 
Provlalona Act. 

g 154.109 Notice; opporiuiiky for lirar- 
mg; Judicial review. 

Final actions by the Commissioner un¬ 
der this subpart are subject to the re¬ 
quirements relating to notice, opportuni¬ 
ty for hearing, and judicial review set 
forth in section 406(g) of the Act 
(20 USX:. 1806(g)) 


PART 1348—LIBRARIES AND LEARNING 
RESOURCES 

Subpart A—Oeoeral 

Sec. 

134a. 1 Scope. 

134a8 Authorised actlvtUea. 

134a 8 DiatiibuUon of reoourcea. 

134a 4 AdminlatraUve coaU of local educa- 
Ucmal ogendee. 

184a .5 Allowable costs. 

Subpart B—School Library Rooearcet. Toalboolia, 
and Other Irtstructlonal Materlala 

134a. 10 Consideration of the needa of occu¬ 
pational education. 

134a.l 1 DiatrlbuUon and oontroL 

Subpart C—Iniiructloool E<|ulpmoat and Minor 
Remodeling 

134a20 Expansion or improvement of aerv- 
icea. 

Aorvcoozrr: Part B of TlUo IV. Pub. X«. 89- 
10 , aa amended. 88 Stat. 542-843 (20 USX). 
1821), unleaa otherwiee noted. 

Subport A—General 
§ 151a. 1 Scope. 

(a) This part appttee to Federal fi¬ 
nancial assistance under Part B of Title 
IV of the Act (as defined tn § 134.2 at this 
chapter). 


(b) Regulations applicable to both 
Part B and Part C of the Act are set 
forth In Part 134 of this chapter. 

(20 UJ9i;. 1801.1821) 
g ]5i«.2 AnUiorUtHJ eclhiiice. 

Each Stat^ may receive a grant under 
this part (pursuant to the annual pro¬ 
gram plan approved under section 403 
of the Act): 

(a) for the acqtilsltion of school li¬ 
brary resources, textbooks, and other 
printed and published tnstrucUonal 
materials for the use of children and 
teachers In public and private elemen¬ 
tary and secondary schools; 

(b) for tbe acquisition of Instructional 
equii^ent (Including laboratory and 
other special equipment, indudlm* 
audio-visual materials and equipment 
suitable for use in providing educatloii 
in academic subjects) for use by children 
and teachers in elementary and second¬ 
ary schools, and for minor remodeling of 
laboratory or other space used by iueb 
schools for such equipment: and 

ic) for (1) a program of testing stu¬ 
dents In the elementary and secondary 
schools. 

(2) programs of counseling and guid' 
ance services for students at the appro¬ 
priate levels in elementary and second¬ 
ary schools designed (I) to advise- 
students of courses of study best salted 
to their ability. apUtude. and skills. (U) 
to advise studenU with respect to their 
decisions as to the type of educatloni^ 
program they should pursue, the voca¬ 
tion they should train for and enter, and 
the Job opxwrtunitles tn the varlow 
fields, and (111) to encourage students to 
complete their secondary school educa¬ 
tion, take the necessary courses for ad- 
mitflon to postsecondary instltiiUoii 
suitable for their occupational or aca¬ 
demic needs, and enter such tnstituttonr. 
and such programs may include short 
term sessions for persona engaged In 
guidance and counseling In elementan* 
and secondary schools, and 

<3) programs, projects, and leader¬ 
ship activities designed to expand and 
strengthen counseling and fUldanr^ 
services In elementary and seoondar: 
schobli. 

(20 UJB.C. 1821(a)) 

g 134a«3 Duilrlliuiioii of rc?Auurcc»». 

(a) Local educational agencies receiv¬ 
ing funds under f 134.14(a) Cl) (U) (tor 
children whose education Imposes a 
higher than average cost per child, sued 
as children from low-income ismlbc 
children living in sparsely popolaU'fi 
areas, and childrer from families In 
which ^ gHob is not the dominant lan¬ 
guage) ab^i uae such funds ttaklnK 
into account the requirements of aectior. 
406 of the Act) to provide services, 
materials, and equipment under Part B 
of Title IV of the Act <1) In schools at¬ 
tended by such children Csubject to 
T 134^i(b)) and (2) for the benefit of 
such children. 

(20Un-C. lS08(a)<4) (II)) 

<b) educational sgendes receiv¬ 

ing funds under I l34-14(a)Cl) of thb 
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chapter (except subdlvlalon (U) thereof) 
may concentrate the services, materials, 
and equipment provided under Part B of 
Title IV of the Act in one or more schools 
according to the educational needs of 
the children attending such schools 
(Uidng into account the requirements of 
Section 406 of the Act). 

(20 US.O. 1803(s)(4)) 

§ 13 ia .4 Adminintriilivc ro«lf of locjil 
educational agencies. 

No administrative costs, except those 
properly incurred by the State educa¬ 
tional agency, shall be allowable under 
Part B of Title IV of tlie Act. either on 
a direct cost or on an Indirect cost basis. 
(20 nJB.O. 1621 (a), (b)) 

§ 13 la .3 Allowable co»tA« 

(a) For the purposes of this part. **ac- 
quisltion." as defined in i 100.1 of this 
chapter, may include the costs of proc¬ 
essing and installation. 

(b) Expenditures for equipment undea 
this part may Include (1) the cost of 
raw or processed materials or component 
parts to be made Into finished prod¬ 
ucts. and (2) the cost of making and 
assembling the equipment. 

(20n.8.0.1821(a) (1) and (2)) 

Subpart B—School Library Resources, 

Textbooks, and Other Instructional Ma¬ 
terials 

§ I 3 *la.l 0 Consideration of the needa of 
occupationnl education. 

The State educational agency shall 
develop specific criteria to be used by 
local ^ucatlonal agencies In acquiring 
school library resources, textbooks, and 
other instructional materials under sec¬ 
tion 421(a)(1) of the Act so as to give 
consideration to the needs for instruc¬ 
tion, orientation, and guidance and 
counseling in occupational education. 
Such consideration shall be on a basis 
equal wdth the consideration given to 
meeting other educational needs. 

(20 Ua.O. 1821(b); 823(a) (8) (D)) 

S 13 * 10.11 Distribution ond control. 

From funds made available for admln- 
l5tratloa of the annual program plan. 
State educational agencies may make 
available to local educational agencies 
funds for the distribution and control 
of school library resources, textbooks, 
and other printed and published instruc¬ 
tional materials acquired under (134a.2 
(a) for the use of children and teachers 
in public and private elementary and 
secondary school. 

(20 UB.C. 1821(b); 823(a) (2) (B) (U)) 

Subpert C—Instructions! Equipment and 
Minor Remodeling 

§ I3ia.20 Expansion or improvcnirnl of 

M'l^'ice*. 

*nie state educational agency may 
use funds it receives for administration 
Ot Part B of TlUo IV of the Act for ex¬ 
pansion or Improvement of supcrvl- 
*ory or related services In public ele¬ 
mentary and secondary schools In the 


RULES AND REGULATIONS 

fields of academic subjects, as well as 
other authorized acUvlUcs. 

<90 V3.0. 1831(b): 443(a) (6) (A)) 


PART 134b—EDUCATIONAL 

INNOVATION AND SUPPORT 
Subpart A—OaoarmI 

134b.l Soopa. 

134b2 AuthorlsEod ootlvltlea. 

134b.3 PartieipatSon In planning and car¬ 
rying out of projecta. 

Subpart 8—Supplameotary Cantara and Sarvicaa 
134b.l0 Acttvltioa. 

Subpart C—Haalth and NutrHJon 
134bil0 Health and nutrition pro>eot8. 

Subpart D—Stran^haning Stata and Local 
Educational Aganclaa 

Stats Eoucatiokal Aosnchs 

134b60 State educational agency ocUvlUea. 
134b61 Interstate transfer funds. 

Local EotTCATioNAL Aoxncxxs 
134b.40 Local educational agency octlTltlea. 

COMTfUameStVS PLAKKINO AHD SVALUAnOlf 

134b.S0 OomprehenslTe educattonal plan¬ 
ning and evaluation octtvlUes. 

Aumoamr: Part C of Title IV. PJL. 89-10, 
oa amended. 88 SUt. 543-644 (20 UJB.C. 1831), 
unless otherwise noted. 

Subpsrt A—General 
I 134b. 1 Scope. 

(a) This port applies to Federal finan¬ 
cial assistance under Part C of Title IV of 
the Act (as defined in 8 134.2 of this 
chapter). 

(b) Regulations applicable to both 
Part B and Part C of Title TV of the 
Act are set forth in part 134 of this 
chapter. 

(20 UB.C. 1801, 1831) 

§ 134b.2 Authorised aciivllics. 

Each State may receive a grant under 
this part (pursuant to the annual pro¬ 
gram plan approved under section 403 
of the Act): 

(a) for supplementary educational 
centers and services to stimulate and 
assist in the provision of vitally needed 
educational services (including pre¬ 
school education, special education, 
compensatory education, vocational 
education, education of gifted and 
talented children, and dual enroll¬ 
ment programs) not available in 
sufficient quantity or quality, and to 
stimulate and assist In the development 
and establishment of exemplary ele¬ 
mentary and secondary scho^ programs 
(Including the remodeling, lease, or con¬ 
struction of necessary facilities) to serve 
as models for regular school programs; 

(b) for the support of demonstration 
projects by local educational agencies or 
private educational organizations de¬ 
signed to Improve nutrition and health 
services In public and private elementary 
and secondary schools serving areas vilth 
high concentrations of children from 
low-income families, and such projects 
may Include payment of the cost of (1) 
coordinating nutrition and health service 
resources in the areas to be served by a 
project. (2) providing supplemental 
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health, mental health, nutritional, and 
food services to children from low-income 
families when the resources for such 
services available to the applicant from 
other sources are inadequate to meet the 
needs of such children. (3) nutrition and 
health programs designed to train pro¬ 
fessional and other school personnel to 
provide nutrition and health services in 
a manner which meeU the needs of chil¬ 
dren from low-lncomc famUles for such 
services, and (4) the evaluation of proj¬ 
ects assisted with respect to their clfec- 
tlveness In Improving school nutrition 
and health services for such children: 

(c) for strengthening the leadership 
resources of State and local educational 
agencies, and for assisting those agencies 
in the establishment and Improvement 
of programs to Identify and meet educa¬ 
tional needs of States and of local school 
districts: 

(d) for making arrangements with 
local educational agencies for the carry¬ 
ing out by such agencies, in schools which 

(1) are located In urban or rural areas, 

(2) have a high percentage of children 
from low-income families, and (3) have 
a high percentage of such children who 
do not complete their secondary school 
education, of demonstration projects in¬ 
volving the use of innovative methods, 
systems, materials, or programs which 
show promise of reducing the number of 
such children who do not complete their 
secondary school education.” 

(20 us e. 1831(a)) 

Commtnt. BecUon 134ba r«p«ata tha statu- 
lory longtioga In McUon 431(a) of tha Act. 
With respect to I 134b2(d), which relera to 
•*ichool« • • • located In urban or rural 
areas.** neither the Act nor lie legUlaUve 
hletory suggeau what type or types of area 
should be excluded from this phrase (If any). 
It Is the Interpretation of the Commissioner 
that there Is no type of area that would be 
excluded os not folUng within the meaning 
of the terms **urban** or *'rural areas.** 

§ 134b.3 Partici[Milion in planning and 
carrying out of projects. 

Each application from a local educa¬ 
tional agency for a subgrant for the pur¬ 
poses of 1134b.2 (a), (b), or (d) shaU 
describe how persons broadly representa¬ 
tive of the cultural and educational re¬ 
sources of the area to be served are being 
Involved In the planning and carrying 
out of the programs or projects to be 
supported. 

(20 UB.C. 1832) 

Subpart B—Supplementary Centers and 
Services 

§ 13 lb. 10 Activities. 

AcUvlUes authorized under 8 134b^(a) 
are; 

(a) planning for and taking other 
steps leading to the development of pro¬ 
grams or projects designed to provide 
supplementary educational activities and 
services described In paragraphs (b) and 
(c) of this section, including pilot proj¬ 
ects designed to test the effectiveness of 
plans so developed; 

(b) the establishment or expansion of 
exemplary and innovative educational 
programs for the purpose of stimulating 
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the adoption of new oducaUonal p>ro- 
crams (Including those described In 
1134b^0(d) and special progranu for 
handicapped children) tn the schools of 
the State: and 

(c) the establishment, maintenance, 
operation, and expansion of programs 
or projects, including the acquis it io n of 
necessary equipment, designed to enrich 
the programs of local elementary and 
secondary schools and to offer a diverse 
range of educaUonal experience to per¬ 
sons of varying talents and needs by pro- 
Tiding, especially through new and im¬ 
proved approaches, supplementary edu¬ 
cational services and activities, such as: 

Cl) remedial Instruction, and school 
health, pl^rgical education, recreation, 
psychological, social work, and other 
services desifimed to enable and encour¬ 
age persons to enter, remain in. or reenter 
educaUonal programs, including the pro¬ 
vision of special educational programs 
and study areas during perk^ when 
schools are not regularly tn session: 

(2) comprehensive academic services 
and where appropriate, vocational guid¬ 
ance and counseling, for continuing adult 
education; 

(3) programs designed to encourage 
the development in elementary and sec¬ 
ondary schools cd occupational informa- 
Uon and counseling and guidance, and 
instruction in occupational education on 
an equal footing with traditional aca¬ 
demic education; 

14) specialized instruction and equip¬ 
ment for students interested in studylw 
advanced scienUfic subjects, foreign lan¬ 
guages. and other academic subjects 
which are not taught in the local schools 
or which can be provided more effectively 
on a centralized basis, or for persons who 
are handicapped or of preschool age; 

<5> making available modem educa¬ 
tional equipment and specially qualified 
personnel. Including artists and musi¬ 
cians. on a temporary basis for the 
benefit of children in public and other 
nonprofit schools, organisations, and in¬ 
stitutions: 

(6) developing, producing, and trans¬ 
mitting radio and televisioD programs for 
classroom and other educational use: 

(7) in the case of any local educational 
agency a^hlch Is making a reasonable tax 
effort but which is nevertheless unable 
to meet critical educational needs (in¬ 
cluding preschool education), because 
some or all of Its schools are seriously 
overcrowded, obsolete, or unsafe. Initiat¬ 
ing and carrying out programs or pro¬ 
jects designed to meet those needs, par¬ 
ticularly those which will result in more 
effective use of existing facilities: 

(8) providing special educaUonal and 
related services for persons who are In 
or from rural areas or who are or have 
been otherwise Isolated from normal edu- 
catioDal opportunities. Including, where 
ai>propriate. the pro\isian of mobUe edu¬ 
cational servioes and equipment, special 
home study courses, radio, television, and 
related forms of instmeUon. bilinqual 
education methods and visiUng teachers* 
programs; 

<9) eocouraglng conummity involve¬ 
ment tn educaUonal programs; • 
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(10) providing programs for gifted 
and talented children; and 

(11) other specially desimed ednea- 
Uonal programs or projects which meet 
the purposes of this subpart. 

(20UfiiC. iaai(b);84S(b)) 

SubpsrtC—HeeKh and Nutrition 
§ 13ib.20 Health and nutrkion pn>)cn«« 

A demonstration project under section 
431<a)(2) of the Act may be adminis¬ 
tered by a private educaUonal organiza¬ 
tion only if: (a> such organization meets 
the requirements of 1 134.99 of this chap¬ 
ter, and (b> such organlzaUon adminis¬ 
ters the project under a contract with a 
local educaUonal agency. 

(30 U£.C. 180e(e): 18Sl(a)(f); 1803 (8)(4> 
(B).(a) (•(A)) 

Subpart D—Strengthening State and Local 
Educational Agencies 

StAIX SDUCATlOIIAt ACKMCUS 

§ l34b.S0 S«at«* rdiirathmal «c«*nr^ nr- 
iJvilkr*. 

Funds available under I I34h2(c^ may 
be used by the State education agency 
for the planning of. and for programs for, 
the development, improvement, or ex¬ 
pansion of activities promoting the pur¬ 
poses set forth in 1134b.2(c), such as: 

(a) EducaUonal planning on a state¬ 
wide basis, including the IdcnUficaUon of 
educaUonal problems, issues, and needs 
in the State and the evaluation on a peri¬ 
odic or continuing basis of education pro¬ 
grams in Uie State; 

tb) Providing support or services for 
the comprehensive and compaUble re¬ 
cording. collection, processing, analyzing, 
interpreting, storing, retrieving, smd re¬ 
porting of SUte and local educaUanal 
data, including the use of automated 
data systems; 

(c) Dissemination or support for the 
dissemination of information relating to 
the condition, progress, and needs of 
education In the State; 

(d) Programs for conducUng. spon¬ 
soring. or GooperaUng in edueationa] re¬ 
search and demonstraUon programs and 
projects such as (1) the development In 
cimentary and secondary schools of pro¬ 
grams of (KcupaUonal information, coun¬ 
seling and guidance, and Instruction In 
oocupational educaUon on an equal foot¬ 
ing with tradiUonal academic educaUon, 
r2) establishing and malntalnhig curric¬ 
ulum research and innovation centers 
to assist In locating and evaluating cur- 
rSctilum research findings. (8> discover¬ 
ing and testing new edueationa] Ideas 
(including new uses of printed and au¬ 
dio-visual media) and more cffecUve 
educaUonal practices and putting Into 
use those wliich show promise of success, 
and (4) studying ways to improve the 
legal and organizaUonal structure for 
educaUon and the management and ad- 
ministraUon of edtxcation tn the State; 

(e) PublicaUon and di<:tr!buUon. or 
support for the publication and distribu- 
Uon. of curricular materials collected and 
developed at ciirrlcuhun research cen¬ 
ters and dsewhere: 


(f) Programs to Improve the qxiallty 
of teacher preparation, including stu¬ 
dent-teaching arrangements, in coopera¬ 
tion with insUtutlons of higher educa¬ 
tion and local edticational agencies; 

<g) Programs and other activities spe- 
dfically designed to encourage the full 
and adequate utilization and acceptance 
of auxiliary personnel (such as teacher 
aidesi in elementary and secondan' 
schools on a irermanent basis: 

ch) Studies or support for studies con¬ 
cerning the financing of p\iblic educaUon 
in the 6tate; 

<i) Support for statewide prograim 
designed to measure the edocaUoniil 
achievement of pimils; 

<j) Training and otherwise develop¬ 
ing the competency of Individuals who 
serve State or local cdiicational agcncle,- 
and provide leadership. administraUve. 
or specialist services throughout the 
State, or throughout the area served by a 
local educaUonal agency, through Uu^ 
UUUaUon. improvement, and expai'. 
Sion of acUviUes such as (1) sabbatical 
leave programs, (2) fellowships and 
traineeships (including educational ex¬ 
penses and the cost of trav^) for State 
educaUonal agency personnel to pursut 
graduate studies, and (3) conducUng In¬ 
stitutes. workshops, and conferences (in¬ 
cluding related costs of operaUon and 
paym^t of the expenses of partici¬ 
pants) ; 

<k) Providing local educationii 
agencies and the schools of 
agencies with consultative and technical 
assistance and services r^aUng to aca¬ 
demic subjects and to parUcular aspect 
of education such as the educaUon of the 
handicapped, and gifted and talentei: 
children, school building design and 
uUlIzaUon. school social work, the utili 
zatlon of modem instructional material 
and equipment, transportation. educS' 
Uonal admlnistraUve procedures, and 
school health, physical education, and 
creation: 

(1) Evaluation and democsiratk; 
projects to insure that benefits obtainc<i 
by children in Head Start and other pre 
school progr ams are not lost during the); 
early elementary school years, but art 
instead enhanced so as to provide con- 
Unulty in and accelerated devdopmnv 
of the child's learning, academic and 
other social achievements; and 
(aoufi.e. 1831(b); 8S8) 

(m» Experimental projects for dc> 
veloplng State leadership or for tht 
establishment of special services wblcli 
hold promise of making a gubstanti^V; 
contribuUon to the soluUon of prob¬ 
lems (xanmon to the State educatlens’ 
agencies of all or several Stales. 

(20 UB.C. 1831(b); 868) 
g 134k.3l Iitlrr%tnlr IranwCrr of foiMl'- 

One or more State educaUonal agencies 
may, consistent wlUi State law, transfer 
grant funds to another State agency or 
combine grant funds from several SUtp 
educaUonal agencies for the joint sup¬ 
port of the cost of carrying out one or 
more programs or acUviUes which may 
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be conducted pursuant to Uie provisions 
of section 431(a) (3) of the Act. Including 
experimental projects for developing 
State leadership and the establishment 
of special services which hold promise 
of making a substantial contribution to 
the State educational agencies of all or 
several States. Such funds shall be ad¬ 
ministered by the receiving State on 
behalf of all of the participating States. 
(20 US.C. 1831 (b): 8e2(b) (3) ) 

Local Educational AccNCtas 

g 131b.'IO 1.4>cal rduralioit*l mgrnej mo 

tivitiem, 

(a) Funds available under 1134b.2(o) 
may be used to stimulate and assist local 
educational agencies in strengthening the 
leadership resources of their districts, 
and to assist those agencle^ in the estab¬ 
lishment and improvement of programii 
to identify and meet the educational 
needs of their districts. 

(aOUS.0.1831 (b): 8M(a)) 

<b) Activities authorised under para¬ 
graph (a) of this section may include: 

(1) Educational planning on a dis¬ 
trict basis. Including the Identiflcation of 
cducattonal problems, issues, and needs 
ill the district and the evaluation on a 
i^eriodio or continuing basis of educa¬ 
tional programs in the district; 

(2) Providing support or services for 
the comprehensive and compatible re¬ 
cording. collecting, processing, analyzing. 
liUerpretiog, storing, retrieving, and re¬ 
porting of educational daU including the 
use of automated data systems; 
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(3) Programsforconducting.sponsor- 
lng. or cooperating in educational re¬ 
search and demonstration programs and 
projects such as (i) establishing and 
maintaining curriculum research and 
innovation centers to assist in locating 
and evaluating curriculum research find¬ 
ings. (11) discovering and testing new 
educational ideas (including new uses 
of printed and audiovisual media) and 
more effective educational practices, and 
putting Into use those which show prom¬ 
ise of success, and (Hi) studying ways to 
improve the legal and organizational 
structure for education, and the manage¬ 
ment and administration of education in 
the district of such agency; 

(4) Programs to improve the quality 
of teacher preparation. Ircluding stu¬ 
dent-teaching arransements. In coopera¬ 
tion with institutions of higher education 
and State educational agencies; 

(5) Programs and other activities spe¬ 
cifically designed to encourage the full 
and adequate utilization and acceptance 
of auxiliary personnel (such as instruc¬ 
tional assistants and teacher aides) in 
elementary and secondary schools on a 
permanent basis: 

(6) Providing such agencies and the 
schools of such agencies with consulta¬ 
tive and technical assistance and services 
relating to academic subjects and to par¬ 
ticular aspects of education such as the 
education of the handicapped, the gifted 
and talented, and the disadvantaged, vo¬ 
cational education, school building de¬ 
sign and utilization, school social work. 


the utilization of modem instructional 
materials and equipment, transportation, 
educational administrative procedures, 
and school health, physical education, 
and recreation; 

(7) Training programs for the officials 
of such agencies; and 

(8) Carrying out any stich activities 
or programs, where appropriate, in co¬ 
operation with other local educational 
agencies. 


<20 Uff-C. 1831(b); 8SS(b)) 

CoMPscRKNstvg Planning and Evaluation 

§ 134Ik50 ^ Oomprchrtitlvfr cducalional 
planning and rt alujition aciKitJca, 

(a) Funds available under f 134b.2(c) 
may be used for activities by State and 
local educational agencies in order to 
s^sist and stimulate them to enhance 
their capability to make effective prog- 
jw. through comprehensive and con¬ 
tinuing planning and evaluation, toward 
toe achievement of opportunities for 
hl^-quality education for aU segments 
of the population. 


(b) Funds available to local educa- 
ttonal ^cncies under paragraph (a) of 
this section may be used for demonstra- 
tion projects to plan, develop, test, and 
improve planning and evaluation systems 
and tecl^ques consistent with, and to 
t^er toe purposes of. paragraph (a) 
of this section. 


(20 U3X3. lS31(b): S67A(b)(S)) 

|FR DOC.7S-30726 FUod 11-17-75;6:4S Am} 
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Title 16—Commercial Practices 

CHAPTER I—FEDERAL TRADE 
COMMISSION 

PART 433—PRESERVATION OF CON^ 

SUMERS* CLAIMS AND DEFENSES 

Promulgation of Trade Regulation Rule and 

Statement of Basis and Purpose 

Notice is hereby given tliai the Federal 
Trade Commission, pursuant to the Fed- 
crai Trade Commission Act. as amended. 
15 U.S.C. 41. et seq., the provisions of Part 
I. Subpart B, of the Commission’s Pro- 
cedures and Rules of Practice. 16 CFR 
1.7. et seq„ and Section 553 of Sub¬ 
chapter n. Chapter 5. Title 5 of the UB. 
Code iAdministrative Procedure) has 
conducted a proceeding for the promul¬ 
gation of a Trade Regulation Rule con¬ 
cerning Preservation of Consumers' 
Claims and Defenses. The proposed rule 
was published in the Feomal Reoism 
for comments and hearings thereon on 
January 26, 1971 (36 F.R, 1211). A re¬ 
vised version thereof was published in 
the Fcdsral Register for comments and 
hearings thereon on January 5. 1973 (38 
F.R. 892). 

Written comments from Interested 
parties have been received by the Com¬ 
mission. Public hearings have been held 
in New York, New York (June 7-9.1971): 
Chicago, mmols (July 12-14. 1971; 
May 7-9. 1973); and Washington. D.C. 
(September 26-23. 1971 and March 12- 
15. 1973). See 36 FR 6592. 786S; and 38 
FR 8600. 

Accordingly, the Commission hereby 
amends Subchapter D. Tra^ Regula¬ 
tion Rules, Chapter I of 16 CFR by add¬ 
ing a new Part 433 as follows: 

Stfc. 

433.1 DefmiUons. 

433.2 Prejerratlon of constimm' clAlroi and 

defenjea, tmfg^r or dooeptiva acU or 
praoUcea. 

AvTHOJtmr; 38 Stat. 717, m amended; (IS 
UB.C. 41. et 9eq.) 

§ 433.1 D«nnitlon». 

(a) Person. An individual, corporation, 
or any other busmess organization. 

(b) Consumer, A natural person who 
seeks or acquires goods or services for 
personal, family, or household use. 

(c) Creditor. A person who, m the or¬ 
dinary course of business, lends purchase 
money or finances the sale of goods or 
tervices to consumers on a deferred pay¬ 
ment basis; Provided, such person is not 
acting, for the purposes of a particular 
transaction, m the capacity of a credit 
card issuer. 

(d) Purchase money loan. A cash ad¬ 
vance which is received by a consumer m 
return for a “Finance Charge'* within 
the meaning of the Truth in Lending 
Act and Regulation Z. which Is applied, 
m whole or substantial part, to a pur¬ 
chase of goods or services from a seller 
who (1) refers consumers to the creditor 
or (2) is afflllated with the creditor by 
common control, contract, or business 
arrangement 

(6> Finandng a sale. Extending credit 
to a consumer m connection with a 
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“Credit Sale” withm the meaning of the 
Truth m Lending Act and Regulation Z. 

(f) Contract. Any oral or written 
agreement, formal or InformaL between 
a creditor and a seller, which contem¬ 
plates or provides for cooperative or con¬ 
certed activity m connection with the 
sale of goods or services to consumers or 
the fmancing thereof. 

(g) Business arrangement. Any under- 
standmg. procedure, course of deaUng, or 
arrangement, formal or Informal, be¬ 
tween a creditor and a seller, m connec¬ 
tion with the sale of goods or services 
to consumers or the financing thereof. 

(h) Credit card issuer. A person who 
extends to cardholders the right to use 
a credit card in connection with pur¬ 
chases of goods or services. 

(i) Consumer credit contract. Any In¬ 
strument which evidences or embodies a 
debt arising from a “Purchase Money 
Loan** transaction or a “financed sale'* 
us denned in paragraphs (d) and (e). 

(J) Seller. A person who. in the ordi¬ 
nary course of business, sells or leases 
goods or services to consumers. 

§ 433.2 Prr«erviilion of Consumcm* 
Chiimi and Unfair or Dts 

crptive AcU or Practices. 

m connection with any sale or lease 
of goods or services to consumers, in or 
affecting commerce as “commerce** is de¬ 
nned in the Federal Trade Commission 
Act. it is an unfair or deceptive act or 
practice within the meaning of Section 5 
of that Act for a seller, directly or in¬ 
directly, to: 

(a) fSaike or receive a consumer credit 
contract which fails to contain the fol¬ 
lowing provision in at least ten point, 
bold face, type: 

NoncK 

ANY HOLDER OF THIS CONSUMER 
CREDIT CONTRACT IS SUBJECT TO ALL 
CLAIMS AND DEFENSES WHICH THE 
DEBTOR COULD ASSERT AGAINST THE 
SELLER OF GOODS OR SERVICES OB¬ 
TAINED PURSUANT HERETO OR WITH 
THE PROCEEDS HEREOF. RECOVERY 
HEREUNDER BY THE DEBTOR SHALL NOT 
EXCEED AMOUNTS PAID BY THE DEBTOR 
HEREUNDER. 

or. (b) Accept, as full or partial payment 
for such sale or lease, the proceeds of any 
purchase mono* loan (as purchase money 
loan 1$ defined herein), unless any con¬ 
sumer credit contract made in connec¬ 
tion with such purchase money loan 
contains the following provision in at 
least ten point, bold face, type: 

NOTICE 

ANY HOLDER OF THIS CONSUMER 
CREDIT CONTRACT IS SUBJECT TO ALL 
CLAIMS AND DEFENSES WHICH THE 
DEBTOR COULD ASSERT AGAINST THE 
SELLER OF GOODS OR SERVICE OBTAINED 
WITH THE PROCrEKDS HEREOF. RECOVERY 
HEREUNDER BY THE DEBTOR SHALL NOT 
EXCEED AMOUNTS PAID BY THE DEBTOR 
HEREUNDER. 

Effective: May 14,1976. 

Promulgated by the Federal Trade 
Commission November 14,1975. 

CiiAXLXs A. Tobin, 

Secretary. 


Statement of Basis ano Puiposb 

PREFACE 

It is the Commission's purpose, in is¬ 
suing this statement, to review thor¬ 
oughly the information, data, and tesi- 
mony which was received in the course 
of proceedings on this rule. It is also 
the Commission's purpose to state, with 
particularity, the purpose of each provi¬ 
sion of the rule together with the Com¬ 
mission's reasons for adopting certain 
revisions as a result of information elic¬ 
ited during these proceedings. 

The precise format of such statements 
may change from rule to rule, as a func¬ 
tion of the complexity of the issues in¬ 
volved and the nature and extent of in¬ 
formation received and evaluated. 

CUAPTXE X. HISTORY OF THE PROCEEDING 

On January 21. 1971, the Commission 
announced a Trade Regulation Rule to 
Preserve Buyers* Claims and Defenses 
in Consumer Installment Bales.' The 
proposed rule was published in the Fed¬ 
eral Reoxstxr on January 26. 1971.* All 
Interested parties were invited to file 
written data, views, or arguments con¬ 
cerning the proposed rule or to testify 
at public bearings in Washington. D.C^* 
New York City,* and Chicago* 

As a result of the public record devel¬ 
oped in the Initial round of hearings, 
the Commission published a revised ver¬ 
sion of its proposed rule entitled Preser¬ 
vation of Consumers* Claims and De¬ 
fenses on January 5. 1973.” In the re¬ 
opened proceeding hearings were held 
In Washington, D.C.” and Chicago ” The 
closing date for written comments and 
submissions was June 11.1973.” 

In the course of two rounds of hear¬ 
ings on this rule, conducted by the As¬ 
sistant Director for Rulemaking,*” every 
person who expressed a desire to present 
his views had an opportunity to do so. 
The 2.250 page transcript of the hear¬ 
ings has been included in the public 
record of these proceedings, toother 
with 7,362 pages of written comment." 
In this Statement references to the 
transcript of hearings are designated by 
the prefix “TT.** References to written 
submissions on the record are desig- 
Aated by the prefix “R**. 

As a result of the information, testi¬ 
mony. and data elicited In the course 
of proceedings on this rule, the Com¬ 
mission has concluded that final enact¬ 
ment of a revised version of the rule 
would be in the public interest. The final 
revisions are fully explained herein be¬ 
low and supported by substantial evi¬ 
dence on the record of this proceeding 

Accordingly, pursuant to Section 6<g> 
of the Federal Trade Commission Act 
together with Section 202 (c) of the Fed¬ 
eral Trade Commission Improvement i 
Act (Public Law 93-637, January 4, 
1970), the Commission herewith an¬ 
nounces final adoption of its Trade Reg¬ 
ulation Rule pertaining to Preservation 
of Consumers* Claims and Defenses in 
credit-sale transactions. This Statement 
of Basis and Purpose is published to 


See toataoUs at end of chapter. 
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define, with particularity, the reasons 
the Commission has decided to take this 
action together with the punxMses of 
the rule. 


» FTC Newi Release of January 21.1971. 

*30 PR 1211. 

*30 FR 7905 (April 27, 1971). Washington 
hearings were originally schedulect to begin 
May 10. 1971. but were reacheduled and held 
September 20-23.1971. 

* 36 FR 6592 (April 7. 1971) . Hearings were 
held In New York on June 7-9. 1971 at the 
Federal Building, 20 Federal Plaxa (Foley 
Square). 

* 30 FR 7865 (April 27.1971). Hearings were 
held in Chicago on July 12-14. 1971 at the 
Everett Dlrksen Building. 

•38FR802. 

* March 12-15.1973. 

* 38 FR 8000 (April 4. 1973) . Hearings were 
held May 7-9.1973 at the La Balls Hotel. 

•38FR8600 (April 4. 1973). 

Pursuant to Commission Directive. 35 
FR 15104. 

“F.T.C. File 218-31. 

CHAfTCIt U. BACKGKOUND 

General introduction. In 1971. the year 
Uiis proceeding was commenced, aggre- 
gate consumer imtallment debt in the 
United States amounted to 137.2 billion 
doUart.* This figure represented a five¬ 
fold Increase in outstanding consumer 
credit from the year 1950. for a com¬ 
pound annual growth rate, over the 21 
year period of 9 percent* Forty-eight per¬ 
cent of all U.8. families allocated some 
14.7 percent of all U.8. disposable per- 
income to the repayment of install¬ 
ment obligations.* By 1974, aggregate in¬ 
stallment indebtedness had increased to 
154.5 billion dollars, a large part of which 
was employed In the acquisition of con¬ 
sumer goods and services.* 

Over the past two decades, banks and 
credit unions have vigorou^ pursued 
emerging opportunities In the consumer 
credit market They held 54.4 billion dol¬ 
lars in consumer installment credit as 
of December 1970. or 53.8% of the mar¬ 
ket In December 1950. commercial banl^ 
and credit unions held only 6.3 billion 
dollars in consumer Installment credit.* 
Manufacturers of automobiles and other 
"large ticket* items in the consumer in¬ 
ventory have created huge consumer fi¬ 
nance subsidiaries to meet the needs of 
both dealers and consumers. At the same 
time, large independent consumer finance 
companies have experienced equally pro- 
dlgtoos growth in servicing demand from 
consumers who do not or cannot obtain 
bank credit Finally, tlie larger retail 
establishments have created credit de¬ 
partments and subsidiaries to service 
customers at the some location where 
purchases are made.* 

Credit institutions have thus become 
active, and frequently dominant, part¬ 
ners in the retail distribution of con¬ 
sumer goods and services. In many in¬ 
stances, they finance dealers and con¬ 
sumers alike, extending credit for the 
acquisition of inventory and receiving 
increased •"acceptance'" or '"dlscoont'* 
from the dealer as his business 
Krowi.’ Where smaller retailers lack the 
rewurces or volume to justify a credit 
subsidiary o r a continuing relationship 

fooiaoiet at end of chapter. 


with an acceptance company. It is not 
uncommon for them to enter into one 
or more formal or InforcmEd arrange¬ 
ments with consumer finance outlets 
serving their community.^Buyers may be 
referred for loans to a cooperative con¬ 
sumer finance company on a more pe¬ 
riodic basis. 

As of August. 1974. finance companies, 
retailers, and other financial Institutions 
which are directly subject to the Federal 
Trade Commission's jurisdiction held in 
excess of 75 billion dollars in consumer 
Installment debt.* This constitutes a 
major commitment to the retailer market 
on the part of these institutions. It is this 
major commitment, together with wide¬ 
spread evidence of abuse and Injury dis¬ 
cussed below in this Statement, whicli 
suggests a need for this rule. The rule is 
directed at what the Commission believes 
to be an anomaly. To a varying extent, 
depending on the jurisdiction where a 
credit sale is completed and the proce¬ 
dure employed to execute the sale, the 
party financing the transaction is able to 
assert lights which are superior to those 
of the seller. The creditor may assert his 
light to be paid by the consumer despite 
misrepresentation, breach of warranty or 
contract, or even fraud on the part of 
the seller, and despite the fact that the 
consumer's debt was generated by the 
sale. 

/low sellers separate the consumer's 
duty to pay from the seUer*s duty to per^ 
form. There are two methods of eliminat¬ 
ing creditor exposure to consumer claims 
or defenses arising from a credit sale. In 
the first case the seller is the Initial 
creditor. He executes a retail installment 
sales agreement with his buyer, together 
with a promissory note where this is per¬ 
mitted. and he then sells (discounts) the 
contract and/or note to a sales finance 
company or a bank. In the second case 
the seller acts as a conduit, referring his 
buyers to local consumer finance outlets 
for personal loans, the proceeds of which 
are then applied to cosh purchases. 
Where the arranged loan is used, the 
goods purchased are usually collateral 
for the debt 

Installment sales transactions: The 
discount method. Sellers and creditors 
ma>* succeed in Insulating the creditor's 
claim to repayment from any and hU 
seller misconduct In the underlying 
transaction by compelling the consumer 
buyer to enter the commercial paper 
market This is accomplished by the use 
of promissory notes, in the sales finance 
component of the transaction, or by the 
incorporation of a waiver of defenses 
clause In a retail installment sales con¬ 
tract 

The use of a promissory note entails 
the execution and subsequent assignment 
of what commercial law calls a "'negoti¬ 
able Instrument."* Under Article Three 
of the Uniform Commercial Code, pre¬ 
existing equities are foreclosed when a 
negotiable instrument Is purchased by a 
third party in good faith and without no¬ 
tice of claims, defenses, or infirmities 
arising from the transaction between the 
makers. When a third party purchases a 
consumer's promissory note, he will re¬ 
ceive the note as a "holder in due course" 


free and clear of any claim or grievance 
that the consumer may have with respect 
to the seller. He may claim and receive 
pa>ment notwithstanding anything that 
may have been done or said by the seller 
in the prior transaction which spawTied 
the note, provided he has no knowledge 
of seller misconduct. 

The definition of "holder in due 
course" which appears in Article Tliree 
of the UCC is a recapitulation of princi¬ 
ples which were first articulated in Mil- 
ler V, Race, 97 Eng. Rep. 398 iK3. 1758>. 
To protect the burgeoning commercial 
paper market the court In Miller de¬ 
cided that a bona fide purchaser of an 
instrument which was negotiable on its 
face should not be required to look be¬ 
hind the face of the obligation. A promis¬ 
sory note drawn on the bank of England 
was stolen and subsequently sold to a 
legitimate merchant. The court deter¬ 
mined that the draft should be treated 
as money, and that the bona fide pur¬ 
chaser who had no notice of the history 
of the note would prevail over all oUier 
claimants. The rationale behind this de¬ 
cision was the social utility to be ob¬ 
tained from a system which encouraged 
and protected commercial transactions. 
If businessmen were required to look be¬ 
hind an instrument which on its face was 
negotiable, the soundness of the entire 
commercial system would be threatened. 
At that time promissory notes drawn on 
the bank of England were not "legal 
tender." Like modem day bank drafts, 
they changed hands frequently and rap¬ 
idly and served many of the functions 
served by specie. These same principles 
underpinned the English Bills of Ex¬ 
change Act of 1882 and the Uniform Ne¬ 
gotiable Instruments Law enacted in 
this country in 1890. The Uniform Com¬ 
mercial Code superseded the Negotiable 
Instruments Law. 

Over two centuries, the holder In due 
course doctrine has serv'ed the two-fold 
Interest of liquidity and confidence In 
the commercial paper market.* The term 
negotiable instrument has come to en¬ 
compass a variety of short and long term 
obligaUons. Included are checks, bank¬ 
er's acceptances, bills of exchange, let¬ 
ters of credit, bills of lading, and promts- 
sory notes. Each of these devices has a 
variety of commercial applications. Each 
is technically different from the rest, but 
all have one essential feature in com¬ 
mon. They contain an "unconditional 
promise or order to pay a sum certain In 
money and no other promise, order, ob¬ 
ligation, or power. 

While the principles articulated in 
Miller V. Race have validity in commer¬ 
cial exchanges and transfers, their appli¬ 
cation to consumer credit sales is anom¬ 
alous. Consumers are not in the same 
position as banks, bond issuers, or ship¬ 
per! of freight; nor are they In an 
equivalent position to vindicate their 
right! against a payee. The considera¬ 
tions which underpin the laws of negotia¬ 
bility have little or no application in con¬ 
sumer transactions where the Int^rlty 
of the commercial paper market is not a 
concern. Unfortunately, where promis¬ 
sory notes are employed in connection 
with credit sales, consumers are forced 
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to enter this market The average con* * 
8umer would hardly expect that his salee 
agreement will receive the same treat¬ 
ment as a sight draft on the Bank of 
E^land, in the event that his seller fails 
to perform as promised. This result is 
nonetheless assui^. When an acceptance 
company purchases a consumer's promis¬ 
sory note and sends a payment book tn 
the mail, it can assert rii^ts which ore 
superior to those of the seller. For the 
consumer to defeat the creditor's right 
to be paid in the face of gross seller mis¬ 
conduct. he must prove that the creditor 
holding the note had actual knowledge 
of seller abuse in the prior transaction. 
Where a negotiable Instrument is em¬ 
ployed in a consumer transaction, defeat¬ 
ing holder In due course status is always 
difficult and often impossible." 

Where law or commercial expediency 
forbid Xl\t use of promissory notes in con¬ 
sumer sales, creditors and sellers still 
have on Indirect procedure for accom¬ 
plishing the same end. An assignee of a 
retail installment contract, as dis¬ 
tinguished from a note because of the 
inclusion of mutxial promises and obliga¬ 
tions. may. under UCC 9-206, assert 
rights analogous to those of a holder in 
due course if the contract contains an 
"agreement not to assert defenses against 
an assignee/'” Creditor and seller need 
only insert a amiver of defenses clause in 
the consumer's sales agreement with the 
seller. If the same testa of good faith 
and lack of notice are met. the creditor 
who buys the contract is in the same 
position as a holder in due course. 

State low affectinff the discount 
method. Some forty jurisdictions have 
enacted legislation bearing on fore¬ 
closures of equities in installment sales. 
Ihdsting enactments fall Into two cate¬ 
gories. The first category consists 
of 8tatutC58 which render "holder In due 
course" principles inapplicable in con¬ 
sumer sales transactions.” Such en¬ 
actments prevent the use of negotiable 
instruments in credit sales, but often 
have no effect on the continuing use of 
a waiver of defenses to achieve the same 
result The second category consists 
of "complaint period" statutes which re¬ 
strict cut-offs of consumer rights for a 
stated time period during which the con¬ 
sumer is permitted, after receipt of 
notification that his obligation has been 
assigned to an acceptance company, to 
communicate sale-related grievances di¬ 
rectly to the creditor.” Any claim or 
defense which is raised during this time 
may be asserted in a subsequent suit to 
defeat or diminish a creditor's claim for 
payment 

The original draft of the Uniform 
CcHisumcr Credit Code (UCC) reflected 
both of these approaches. It invalidated 
the use of negotiable insirtunents in 
sales transactions. This prohibition was 
followed by two alternative approaches 
to waivers of defenses, designated 
alternative A and alternative B. Under 
altemaUve A. wsdvers of defenses were 
flatly prohibited. Under alternative B. 
a ninety-day complaint period was pro¬ 
vided. Enacting states were free to select 
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between the two alternative approaches' 
to waivers. Of seven enacting juiisdlc- 
tions all selected alternative B. and 
several reduced the length of the com¬ 
plaint period substantially.” Mounting 
criticism of the complaint period ap¬ 
proach and unsatisfactory experiences In 
complaint period jurisdictions have in¬ 
duced the draftsmen of the revised UCC 
to delete alternative B.” 

In addition to legislative enactments, 
judicial decisions in some jurisdictions 
have mitigated harsh applications of the 
law of negoUabUlty in certain specific 
cases. Creditors have been held to share 
a sufficient community of Interest 
and endeavor to persuade some jurists 
that "knowledge" should be imputed to 
the creditor or that the creditor should 
be liable as a primary party to the 
transaction.” The common law doctrine 
of unconsclonabillty has also been 
used to set aside oppressive instances of 
boilerplate waivers of defenses on similar 
gfoimds.” 

More recently, certain state courts 
have undertaken a frontal assult on the 
law of negotiability as it pertains to con¬ 
sumer transactions. These decisions sug¬ 
gest mounting expert opinion that com¬ 
mercial banking doctrines have no i^ace 
in retail sales. The Georgia Court of Ap¬ 
peals recently held that retail install¬ 
ment contracts will no longer be treated 
as negotiable Instruments,” The Florida 
courts have invalidated the use of boiler¬ 
plate waivers of defenses; • and the 
California Supreme Court has extended 
application of a recent legislative en¬ 
actment to place consumers in an offen¬ 
sive position, permitting the assertion of 
claims and defenses whether or not a 
creditor files suit for payment." 

These developments tove had signifi¬ 
cant Impact on the continuing vitality 
of these principles of law. They reflect 
widespread public concern about me¬ 
chanical abrogations of consumer 
rights.” Unfortunately, holder in due 
course principles still affect consxuners 
in many jurisdictions. As detailed below, 
the hearings and written submissions re¬ 
ceived in the course of this thrcc-ycor 
proceeding reveal a continiiing need for 
meaningful Federal intervention. 

Vendor-related loans. The second 
alternative which Is available to sellers 
and creditors is the direct personal loan. 
After a buyer selects an item for pur¬ 
chase and requests credit terms, the 
seller may refer the buyer to a local loan 
outlet. Referral can and does Include ac¬ 
companying the buyer to the loan office, 
remaining present while applications are 
processed and accepting a loan proceeds 
check endorsed to both seller and buyer. 
For this reason, this practice has been 
referred to as body-dragging. 

The law continues to regard a pre- 
ari*anged loan of this kind as indistin¬ 
guishable from a spontaneous transact 
lion solicited by a borrower. The exist¬ 
ence of a formal or informal business 
relationship between seller and lender 
does not alter this fact. Despite continu¬ 
ing referrals, affiliation, or even actual 
knowledge on the lender’s part that the 


seller engages in questionable sales prac¬ 
tices. the loan and sale transactions con¬ 
tinue to receive discrete treatment. The 
lender's claim for repayment remains 
wholly independent of any sales agree¬ 
ment between borrower and scdler. The 
vendor-related loan thus presents a con¬ 
venient altemaUve to discount financ¬ 
ing. Issues such as knowledge, ccmmim- 
ity of interest, or bad faith never arise. 
The hearings and written submissions 
received In the course of this proceeding 
indicate that substantial Increases In 
body-dragging have been spawned by 
state enactments abrogating holder-ln- 
due-course law. This fact is direcUy re¬ 
flected in the recent Massachusetts en¬ 
actment which wras drafted to cover re¬ 
lated-lender financing.” , 

Direct loan financing is discussed in 
detaU below, at Chapter IV. Suffice it to 
say at this point that this type of financ¬ 
ing offers a viable altemaUve to the dis¬ 
count method, one which has proved 
increasingly attracUve in jurisdicUons 
where the discoimt method has been 
restricted. 

The baJanee of this statement. The 
remainder of this Statement of Basis 
and Purpose is devoted to a discussion of 
the informatlan obtained in the course 
of proceedings on this rule, the conclu¬ 
sions drawn by the Commission after 
review of the record, and an exegesis of 
Uio nature and purpose of the rule 
which we have prepared to deal with a 
nationwide problem. Our reasons for se¬ 
lecting a particular approach In lieu of 
others which were suggested in the course 
of these proceedings are fully explained. 


^Conrumer Credit in the United States, 
Kept, of the National Commission on Oon- 
Aunrver PinAnee 5 (December, 1072) (here¬ 
inafter NCCP ilept.). 

• Id. 

• NCCF aept. pages 10-17. 

•Fed. Ree. Bull., Vol. SO. No. 10 at A-47 
Oct. 1074. 

• SCCF Rept. at page 11. 

«Aa of December 1070, retailers held 14.1 
billion dollani In limUllment credit or IS.0% 
of the market. 

^Jn August, 1074, consumer finance com- 
panlee held 389 billion dollars In Installment 
credit. Fed. Res. Bun. supra note IS. at A-47. 
A-48. This prodigious sum may be contrasted 
with the 6.3 bUUon dollars they held In 
December, 1050. SCCF Bept. at II. 

*Thla figure la derived from subtracting 
the 73.3 billion In Installment credit held by 
commercial banks which are exempt from 16 
XJJB.C. 41 €t $eq. from the 164.6 billion out¬ 
standing as of August. 1074. Fed. Res Bull. 
supra note 16. 

•See Littlefield. Dood Faith Purohase of 
Consumer Paper, 30 Southern Cat, L. Rev. 48 
(1006). 

^Uniform Oommerclal Code 8eo. 3-104. 

*<Note. 'X^onsumer Financing, Negotiable 
Instruments, and the Uniform Commercial 
Code; A solution to the Judicial Dilemma**, 
65 Cornett t. 611 (1070); Comment. 

**Judlcla) and Statutory Limitations on the 
Rights of a **Bolder in Due Course**; In 
Consumer *rran8actions. **11 B.C. Ind. A 
Comm, L, Rev, 00 (1060): Comment, **Tbe 
Role of Cut-Off Devices in Consumer Financ¬ 
ing*'. 1968 Wise. Lu Rev. 506; Ounment. 
"Financing Consumer Goods Under the Uni¬ 
form Commercial Code: Installment Buyers 
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and DefAUlttn^; Sellen^. 97 U, Chi, L. Kcv, 
613 (19T0). 

*Tb« tonowtag If «n cxamplf of a typical 
walwr of defcnfe cljraf#; 

-li the MUer ihotiUl matigix the contract tn 
good faith to a third party* the tmyar shall 
be precluded as agalBst such third party 
Ircsn attacking the validity of the contract 
on grounds of fraud* dxiress* mhrtaks. want 
of conslderatlao. . • .** 

NCCr Rept. at 34-^. 

Md. Ann. Code art. 83. I 147 tl966); 
%Um, Oen. lews Ann. ch. S86* f tac <1868): 
Vt SUt. Ann. Ut. 9. 13466 (Supp. 1966); 
Rev. Code Wash. Ann. Ut. 63. | 14jaao (6upp. 
1968). 

K.g^ Dal. Code Ann. Ut. 6* | 4313 (8upp. 
1966) (15 days); Dl. Rev. Stat. Ch. 122 H. 
13630 (Smlth-Hurd Supp. 1968) (5 days). 
See also Murphy. **The Corummsr and the 
Coda: A Crosi-iecUona] vlew*\ 23 Unlv. of. 
Miami L. Rev. It* 66 (1968): C. Kata, ed.. 
The haw and the Low inrome Consiffner 249- 
61 (1068)., 

»CCR l^onsumer Credit Oulde Paragraph 
5101: *Xooal Modifications’*. 

•• Murphy. **Lawyeni for the Poor View the 
ucxr* 44 R.T.U. Rev. 398. 810 (1969). 

Commercial Credit Ccwp. v. Childs. 
199 Ark. 1078. 187 8.W. 2d 360 (1649); Cooi- 
merdal Credit Corp. v. Orange County Mach. 
Works, 34 CaL 3d 766, 314 p. 2d 810 
(1950) Mutual Fin. Co. v. Martin. 63 6o. 3d 
69 (Fla. 1953). 

••Unlco v. Owen. 80 NJ. 101. 233 AJd 409 
(1967). 

» Oelger Finance Co. v, Oraham, 138 Oa. 
App. 771, 183 8JE.3d 631 (1971). Thla case 
Is dlsonawd in a Georgia State Bar Journal 
400 (Pth. 1973). 

••Rehurek v. Chrysler Credit Co.. 362 so. 
26 492 (1972). 

■VsaqutB V. Buperlor Ct. of San Jodquln 
Ccrunty, 4 Cal, 3d 800. 823; 484 P. 2d 984. 
779 ( 1971 ). 

•See, eg., Wallace. 'The Logic of Con- 
•ttmer Credit Reform.- 83 Tale L.J, 461 
(isr73); Note, "Direct Loan Financing of Con* 
Kumsr Purchases.- 85 Harv. t. Rev. 1409 
(1973); Note -Consumer Financing. Mego* 
tisble Tnstruments* and the Uniform Com* 
merdal Code: A Solution to the Judicial 
Dilenmia^- 66 Cotnelt L. Rev. 611 (1970); 
(^omnunty ‘’Financing Consumer Goods 
Ur>dsr the Uniform Commerotal Code: In* 
|•ullmsnt Buyeri and Defanlcmg SfUeis,** 87 
y* ChL L. Rev. 618 (1970); Comment. 

' Judlolat and Statutory LlmitaUona on the 
Rights of A Holder In Due Course; In Coo* 
Koroer ’TransacUons.- 11 B.O, ind. A Comm, 
tRev. 90 (1969): LtttieAold. ''Preserving 
Coneumeg Defenses; Plugging the Loophole 
Ih the New U.C,C.O..- 44 N.YVZ. Rev. 372 
(1989); Rripke. -Consumer Credit Regula* 
tion: A Creditor-Oriented Vlewpomt* 68 
Colum, L. Rev. 466, 409-473 (1968); Com¬ 
ment, ’(Consumer ProteoUon->’rhe Role of 
C'ut*Off Devices in Consumer Plnanclng.- 
1288 Wise, L. Rev. 506; Symposium on Con* 
^ifmsr Credit -Developments In the Law: 
nnanot Companies and Banks as Holders 
^Dus Course of Consumer Iniitallment 
Credit Paper,- 68 Nto. V, L. Rev. 889 (1981); 
Oiimoet, ’Tlis Commercial Doctrine of Good 
Faith Purchase,- 63 FsJe LJ, 1067, 1007-U0O 
(J954); Krtpke. "Chattel Pa|wr as a NsgotU* 
We ^ecloity Under the Uniform Commer* 

1216-1316 

(«9o9)« 

“Gen. Laws Mass. Ch. 2550. f 33A. 

f’nAPTtl m. COMKXBSXON FINDINGS WITif 
atSP OT TO THE TOE OF lfEGOT2A8LE 2K- 
STRUMEHTS Ain> WAIVEkS OF DEFENSES IK 
CONSUME! INSTALLMENT SALES TRANS- 
actioioi 

chapter discusses the Commis- 
A ions findin gs with respect to foie- 

footnotes at end of chapter. 


Closures of consiimer claims and deXexiscs 
in sale transactions. We wlU oonoentrate 
on installment sales, where a promissory 
note or a waiver of defenses insulates the 
creditor from seller misconduct. Ar¬ 
ranged loans wUl be discussed in Chap¬ 
ter IV. 

Criticism of application of the holder 
in due course doetdne to oonaumer trans¬ 
actions has concentrated on the fact that 
it places the risk of a seller's misconduct 
on the party least able to bear the bur¬ 
den—the individual consumer. It also en¬ 
ables a merchant who engages In dlsr^- 
utable and unethical sales practices to 
establish and maintain a source of pay¬ 
ment which assures him a place in the 
^ market, notwithstanding ronUnuing 
breaches of contract and warranty. The 
relatively equal bargaining power which 
characterises dealings between mer¬ 
chants is absent In consumer transac¬ 
tions. which are consummated by the use 
of standard form contracts which the 
customer must sign as a condition of pur¬ 
chase. Consumers without sufficient re¬ 
sources or business sophistication are fre¬ 
quently unable to press their daims ef- 
fecttvely against dishonest scUen; ’ 
moreover, the seller may be beyond the 
reach of an effective remedy.* Because he 
is prevented from asserting the seller's 
breach of war.wnty or failure to perform 
against the assignee of the consumer’s in¬ 
strument. the consumer loses his most 
effective weapon—nonpayment. 

Betw*een an innocent oonstuner, whose 
dealings with an unrealiable seller are, 
at most, episodic, and a finance tnstStu- 
Uon qualifying as ^a holder In due 
course." the financer Is in a belter posi¬ 
tion both to protect Itseir and to assume 
the risk of a seller’s reliability. The finan¬ 
cer may have recourse against the seller 
based on the seller’s endorsement of the 
instrument, or it may have a fun recourse 
agreement with the seller and withhold 
part of the payments to the seller as a 
reserve.* In addition, financial institu¬ 
tions usually protect themselves by war¬ 
ranties from the merchant as to freedom 
of the obligation from customer defenses.* 
As the National Commission on Con¬ 
sumer Finance recognized, financial in¬ 
stitutions which purchase consumer 
paper are in a better position to control 
the credit practices of retail merchants: 

They can ehoooe the retoUera and sttpplUira 
with wTiom they will do btuinesa. If a fl- 
naxKlal Institution Is subject to oonsumen* 
d rfen i e a against payment such as XaUure 
of consideration, nondellvary. eto.. it will 
dlacontlnue ptirchaae of paper from those 
merchants who cause trouble thereby fore- 
Ing the many merchants who desire to stay 
in buslnsa but need Onandal tnstttuUons to 
buy their eonsniner credit paper to -now 
react reepoualhly to oonsumer complaints tn 
order to keep the avenue of credit open."* 

The foregoing discussion suggests that 
waivers of defenses and promissory notes 
which result in foreclosures of substan¬ 
tial pre-existing equities between parties 
to a transfer of money have little or no 
place In consumer transactions. The in¬ 
sulation obtained by creditors in con¬ 
sumer transactions is the product of an 
Inappropriate application of legal princi¬ 
ples developed by and for merchants and 


bankers. The following example, drawn 
from the transcript of the New York 
Hearings, is included as an iUustraUon: 

interpreter: Mr, Soaroa wyi, tny oame is 
Joae Suarcs and X live on Wastehoater Ave- 
oue, tha Bronx. 1 don't know how to write or 
spook English. 

On or about Docembor 29. 1970 two aalaa- 
mcn visited at my home; one of them 
Spanish irpeaking asked me If X knew how to 
talk EngUdi. 1 answered that T didn't and he 
asked me would I like to )eam. I answered 
that 1 would and they came Into my house. 
The SpanMh speaking aalesxnan told me that 
hla name eras Mr. Hernandex and started 
talking about laghsh language leceoni. Mr. 
Hemandea explained that ihU course was 
composed of records, lessons and fmMt tapes 
that I win have to record In my voice and 
send to Columbia Tnetltute for some teacheni 
to go over. He told me that It would be very 
easy to learn EngUsh with method. 

He also showed to me some drawings of the 
equipment. This looked like big equipment. 
Mr. H e m aodeat told me that the price of the 
course was 8483. 

Mr. Bemandez gave me a contract to algn. 
but einoe this contract was In English 1 could 
not read It. He repeated that the price was 
8483 to be paid In InsCanmants of 834. 1 gave 
him 815 as a down payment and 1 signed the 
oon tract. 

Two or three weeks after this I received 
the same equipment. This was not what I ex¬ 
pected. It was a small tape recorder and I 
didn't know how to use It. X have not t»en 
able to use It. 

fihorlly after this a friend of mine who 
knows how to read English saw the contract 
and told me that 1 was owing them almoirt 
8600. When I learned that I tried immedi¬ 
ately to get tn touch with Mr. Hernandez. 
1 called the telephone number that was 
printed oti the contract. The person with 
whom I talked told ms that Mr. Hernandex 
had another telephone number and she gave 
It to me. I have been calling there several 
times and Mr. Hernandez is never available. 
1 think that once Mr. Herrmndex answered 
the phone but he lied and he told me he 
was another person. 

Meanwhile X stopped paymsnu becaxiee 
this was the only way I would make them 
hear my case. 

Two mouths ago I started receiving letters 
from Idnoolo Budget telling me that t owed 
tiiem money. 1 thought I had to pay to 
Columbia and X didn't know X had to pay to 
another company 

More or less at the time a person went to 
my place of work and asked me why I was 
not Faying. I explained the problem. X ex¬ 
plained why I stopped payments and X told 
him that I wanted to talk to Mr. Hemandea. 
Tlihi person told me that X had to pay and 
that we srould see each other In court. 

More or less by April IDth I received 
another letter from Lincoln Budget lining 
me that this was going to be tn court.* 

The experience related above oontoins 
many of the problems arising from ap¬ 
plication of the holder In due course doc¬ 
trine to consumer transactions. Prom 
analysis of the record, the Commission 
finds: 

(1) That 8(^crs and creditors fre¬ 
quently subject consumers to foreclosures 
of sale-related equities in the course of 
effectuating credit sales. 

In the proceedings conducted pursuant 
to the proposed rule no witnesses—not 
even industry spokesmen—suggested 
that appUcatlOD of the holder in due 
course doctrine to consumer sales never 
results in the loss of IcglUmate consumer 
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clalmA, although &ome maintained that 
the problem was inslgnlAcant/ The ma« 
jor issue, therefore, is whether the fre¬ 
quency of such occurrences indicates 
that action is desirable. 

The record contains over fourteen 
thousand indications of foreclosures of 
asserted claims and defenses in credit 
sale transactions. There are over one 
hundred cases represented by consumer 
histories provided spontaneously for this 
proceeding—both in written submis¬ 
sions* and in oral testimony at public 
hearings.* 

The magnitude of the problem is made 
clear through the aggregate statistics 
supplied by various consumer groups “ 
legal aid agenciesand the Office of 
Economic OpportunityStatistics com¬ 
piled by the Office of Economic Opportu¬ 
nity (OEO) arc especially noteworthy. 

At the request of the Commission, the 
OEO Office of Legal Services polled its 
neighborhood legal services projects on 
the incidence of consumer injury arising 
from the use of negotiable notes and 
waiver of defense agreements, OEO ar¬ 
ranged for a survey to be conducted by 
an outside service, the Bureau of Social 
Science Research. Inc. The survey re¬ 
sults from the backbone of the record 
demonstrating the magnitude of con¬ 
sumer Injury spawned by the two cut-off 
devices." 

The survey reflected the restilts of de¬ 
tailed returns from 50 projects in 32 
states and territories, and from each of 
the ten OEO regions. The 59 projects “in¬ 
clude very large and very small projects 
operating in both urban and rural areas 
[and] . .. during the year closed, in the 
aggregate* 179.314 cases. This number is 
nearly one-fourth (23.9 percent) of the 
total projected Legal Services Projects 
caseload for the current fLscal year (750.- 
000 cases)."*" Thus, the OEO sample Is 
large and varied enough to permit gen¬ 
eralization as to the contours of the prob¬ 
lem. 

The analysis reports: 

The s&mo 50 projects. hAndlod a total of 
13.781 holder In due ooume and waiver of de¬ 
fenses esMs. or combinations thereof, dur¬ 
ing the period (May 1. 1070 to April 30. 
19711. Thus, theee oases comprised 7.7 per¬ 
cent of their aggregate caseloads. Or. to put It 
In another way. one out of every 13 cases in¬ 
volved holder In due course or waivers of 
defenses. Ck>nsklering the great variety of 
types of civil cases handled by Neighborhood 
Le^ Services Offlcee. this would appear to be 
a rather heavy concentration for a single pair 
of related types. 

Of the three possibilities—bolder in due 
course, waiver of defenses and the combina¬ 
tion of the two—cases InvcHvtng holder In 
due course are by far the most common ... ; 


Table 1.— DiMtribution 

of ipprt 

of enses 

Trp9 Ol CAM 

Numteir 

Pcccrnt 

Holfinr In dot coutm. 

10.123 

TXft 

Wnivvr of doltaJ* . 

1.0M 

7.9 

ComUnnUoa... 

2,m 

IAS 

Tout. 

HTSI 

100.0 


Bee footnotes at end of chapter. 


Holder in due oourse Is Involved in 92.1 
percent of aU these cases. Including the 
'^combination** casas; waiver of defenses Is 
Involved In • • . 2SA percent, again includ¬ 
ing *'oomhlnatloa** caees.** 

In assessing the OEO figures it Is Im¬ 
portant to keep several points in mind. 
First, although the problems associated 
with the bolder in due course doctrine 
are most keenly felt by the poor in our 
society, the OEO statistics—which are 
drawn from the legal projects* lower in¬ 
come clientele—do not r^esent their 
full extent. Such problems are not lim¬ 
ited to the poor. 

Secondly, not all persons, rich or poor, 
are knowledgeable enough to seek legal 
aid when confronted with a ‘*holder** or 
waiver problem. In general, the number 
of persons seeking the aid of Neighbor¬ 
hood Legal Services agencies is only a 
fraction of those with legal problems." 
Therefore, only a fraction of the low- 
income consumers wronged by cutoff de¬ 
vices show up in caseload statistics. In 
short, “(the! magnitude of the problem 
indicated by this sample is frightening.’*" 

In addition to the statistics just sum¬ 
marized. the record contains testimony 
and written comment of a more general 
nature, yet from authoritative sources. 
Individals. state agencies and legal aid 
groups submitted comments which con¬ 
tained information concerning consumer 
Injury from foreclosures of rights in gen¬ 
eralized or summary fashion. Much of 
this information was submitted by per¬ 
sons highly qualified to draw just such 
generalizations." 

From the hearings, for example: 

t am an aaaoclate judge of the Circuit Court 
of Cook County. Prom September 11970) 
through April. 1971 I heard and dlapoMd of 
over 3.000 ca aee Involving . . . creditors 
actions. 

I use the words '"vast majority.** I keep 
statistics on dUposltious hut X don’t keep 
statistics on whst proportion are plaintiffs 
and who they are. but 1 would say a very, very 
large number are brought on behalf of finance 
insUtuUons fas holders In due course) • , • 
Many of the bttalneaaet are no longer avail¬ 
able . . . They have their money so they are 
not Interested In pursuing it any further ... 

X remember last year we had quite a surge 
of health club contract suits , v . 

We had many of these refrigerator and 
meat franchlnes where the meat Is auh- 
sundard In quality or not of the type ordered, 
things of that nature. It's a breach of war¬ 
ranty argument. We see It quite often. I, 
again, have not kept statlslica on IL* 

The written record also contains com¬ 
ments of a more general nature. For ex¬ 
ample. '"Though statistics are not avail¬ 
able as to the exact percentage Tof 5S5 
consumer complaints received by the 
Wisconsin Attorney OenenU’s Office of 
Constimer Protection In 19691 which In¬ 
volved a financing arrangement with an 
alleged holder in due course, a significant 
proportion did.**" 

Similarly, “of the hundreds of con¬ 
sumer cases handled yearly by our offices 
a very significant majority involve in¬ 
stallment sales transactions out of which 
develop a number of defenses which 
could be raised against the seller, but 
which are effectively lost through the 


negotiation or assignment of the instru¬ 
ment evidencing the sale to a so-calied 
holder-ln-due-course.“ " 

Thus, in both specific cases and gen¬ 
eralized yet authoritative testimony, the 
record solidly establishes the magnitudr 
of consumer injury arising from the use 
of promissory notes and waivers of de¬ 
fenses in credit sale transactions. 

(2) That sellers and creditors rely on 
such cutoff devices in a wide variety of 
consumer transactions. 

Having established the magnitude or 
extent of consumer injury from forfeited 
claims and defenses in credit sale trans¬ 
actions. the Commission requested and 
received sxiecific information as to the 
areas or sectors of retail sales endeavor 
where such injury appeared to be ino6t 
prominent. This inquii 7 was initiated to 
determine whether or not a rule could 
bo prei>ared along narrow lines to deliii- 
eate those areas where relief was xnofit 
needed, without unduly affecting sec¬ 
tors of the retail market where foreclo¬ 
sures of equities might have some com¬ 
mercial utility. The record is overwhelm¬ 
ingly suggestive of the need for across- 
the-board relief. While the most serious 
instances of foreclosure of asserteil 
claims would apiicar to be found in the 
most marginal sales transactions (e.g., 
inner-city door-to-door-sales), the sim¬ 
ple range of transactions brou^t to the 
attention of the Commission in actual 
case histories precludes any effort at nar¬ 
rowing or delineation along the lines dis¬ 
cussed above. Creditors and sellers rely 
on devices to insulate the creditor from 
consumer claims and defenses in a com¬ 
plex and extensive variety of retail trans¬ 
actions. 

Among the tyx>es of consumer go<Kl5 
or services involved in the case histories 
on the record are: 

Courses of training or instruction. The 
most notable development in this cate¬ 
gory was a large number of cases in 
which the holder in due course doctrine 
or waivers of defenses figured in health 
club or so-called "health si>a** decep* 
tlons." 

One case Involves 1,500 families " The 
Mlssourt Tt. eoa-610 R. 1243-1258. 
fact that so many of the health spa 
operations have used negotiable Instru¬ 
ments or waivers of defenses Is strong 
reason to refrain from limiting the scope 
of the rule to specified consumer sales. It 
affords evidence that these technique.5 
are seized upon by thase who set out to 
exploit new fields of consumer fraud and 
deception. 

Other cases brought to our attention 
include courses of English language in¬ 
struction." television and modcllnf: 
school courses ", comxHiter schools." fly¬ 
ing lessons." a karate school." and other 
miscellaneous courses of training or in¬ 
structions." 

Furniture and appliances. Many con¬ 
sumers indicated they were unable to 
assert defenses (such as the seller's fail¬ 
ure to deliver or refusal to honor war¬ 
ranties or service agreements, delivery of 
shoddy or inferior goods or items other 
than those picked by the consumer» 
against third-party finances of pur- 
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chfises in tlie fumltiire and appliance 
category. Cases frequently Involved tele¬ 
visions and stereo sets."* Other cases con¬ 
cerned furniture." a washing machine ■ 
sewing machines." curtains** and mis¬ 
cellaneous items." 

Home improvements. Home improve¬ 
ments have long been an area subject to 
considerable deception and outright 
fraud." In one especially outrageous 
scheme, which cost hundreds of home- 
owners millions of dollars, a few homc- 
o\vner8* suits are Anally being heard in 
the courts. Because the contractor has 
become bankrupt, however, and because 
consumers cannot maintain claims or 
defenses against holders In due course ^ 
their negotiable instruments, consumers 
who arc fortunate enough to obtain 
favorable judgments In court will receive 
only about Ave cents on the cellar when 
the remaining meager assets of the con¬ 
tractor are distributed to satisfy debts 
and judgments." 

A related Aeld of deception Is the sale 
of aluminum siding." The record reAects 
numerous cases of abuse in siding sales 
and subsequent coIlccUon efforts by third 
party holders of promissory notes." Such 
sales occur nationwide, often Involve a 
referral scheme or *‘model home" ploy 
and invariably produce substantial in¬ 
debtedness for the consumer." 

Freezer meats and other food plans. 
Tills is an area of longstanding abuse." 
Typically, the consumer is led to believe 
that a food or meat supply plan is being 
purchased. 

In fact, the consumer is buying a 
freeger. often at grossly inAated cost." 
and with no assurance that food will con¬ 
tinue to be supplied. Ftcqucntly the 
consumer Ands that the quality of food 
actually received is inferior, that the 
monthly shipments soon cease, and that 
his contract has been negotiated to a 
third party who insists on payment." 

Automobiles. Automobile sales often 
resulted In cases on the record in which 
the promissory notes or other cut-off de¬ 
vices were invoked to defeat assertion 
of seller-related defenses by the pur¬ 
chaser of the car," Several state statutes 
restricting this practice arc expressly 
limited to auto sales. " The abuses arise 
about twice as often with used cars as 
with new. " One of the most egregious 
cases on the record, however, concerns 
an expensive, brand-new specialty cor." 

Carpetinff, Carpet sales are another 
area in which substantial consumer In¬ 
jury has been documented. Sellers of 
carpeting, especially wall-to-wall "spe¬ 
cials" of various kinds, often rely on 
quickly discounted notes obtained 
through deceptive sales tactics." In addi¬ 
tion carpet companies seem especially 
prone to mercurial tenure in the market¬ 
place," The record for this proceeding 
contains substantial evidence of reliance 
on cut off devices subsequent to deceptive 
»'arpet sales." 

Alarm Systems. As with "health spas," 
Qk&cussed above, sales of Arc and burglar 
alarm systems appear to be an especially 
icrtlle Aeld for consumer fraud and 

See footnotes at end of chapter. 
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abuse of the privileged statas the law 
confers third party holders of promls- 
eory notes." The record contains several 
case histories, one Involving a number of 
individual consumers." Dubious referral 
sales techniques and amounts of in¬ 
debtedness which grossly exceed the ac¬ 
tual value of the goods sold are common 
features of these cases." 

SttHmmino pools. Consumer frauds are 
most often associated with tlic poor and 
less advantaged of the community. Cer¬ 
tainly this Is correct to some extent," but 
the same procedures used by the preda¬ 
tory Inner city merchant can and do 
permit consumer fraud in certain com¬ 
modity lines generally regarded as the 
province of the more well-to-do. Swim¬ 
ming pools are one such commodity, A 
swimming pool may cost no more than 
many of the home improvement projects 
mentioned earlier. However, swimming 
pools are a luxury item. For this reason, 
the fact that cases are related on the 
record Is of interest." It shows, together 
with other examples of expensive pur¬ 
chases, Uiat more privileged consumers 
are victimized by similar practices and is 
further jusUAcation for across the board 
relief. 

Jlfiseeffaneotis. Holder In due course 
and oUicr cut-off devices operated to 
foreclose consumer defenses in a wide 
variety of other consumer purchases. 
Among them: vacuum cleaners," kitchen 
utensUs," encyclopedias," cemetery 
plots," clothing." a hearing aid," and an 
employment placement service." 

Common elements in all the cases on 
the record. In the cases on this record, 
operation of the holder In due course 
doctrine or other cutoff devices reflects a 
number of common elements; (1) the ex¬ 
ecution by the consumer of a promissory 
note or waiver of defenses and subse¬ 
quent negotiation or assignment of the 
contract by the seller to a third party 
Anancer; (2) seller misconduct in the 
transaction between seller and con¬ 
sumer—that Is, an inArmity in the 
original sale—or the development of 
a fault or defect following the sale: 
(3) failure of the seUer to remedy the 
defect or otherwise deal with the 
complaint of the consumer, either 
through absolute unwillingness on the 
part of the seller or due to the seller's 
disappearance from the market: M) in¬ 
terruption in payments by the consumer 
to the Anancer: and (8> assertion by the 
Anancer of its protected status In order 
to obtain payment on the obligation. 

It should be noted that the last ele¬ 
ment-assertion by the Anancer of its 
protected status—need not occur in the 
context of a law suit. The protected posi¬ 
tion of the holder may be made known to 
the consumer In collection efforts prior to 
litigation. Thus the record contains nu¬ 
merous instances where consumers were 
told that the Anancer "has no interest** 
in the original transaction and because 
the Anancer Is not connected with the 
seller, payments must be maintained." 
Frequently such an approach Is sufficient 
and the Anancer need not assert ‘‘holder 
in due course'* status in the formal con¬ 
text of a court suit." 
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All of the elements outlined above arc 
contained In the many case histories 
summarized above. In addition, the rec¬ 
ord shows that in cases where holder ip 
due coinse status was asserted in collec¬ 
tion efforts, a promissory note had often 
been negotiated hastily," frequently 
across state lines." These factors suggest 
a deliberate effort to take unfair advan¬ 
tage of protections afforded by law to 
third part>' creditors. 

Nearly every witness at the hearings," 
and many WTitten submissions," empha¬ 
sized the degree to which a creditor's un¬ 
fettered right to payment in these cases 
contributes to discontent among con¬ 
sumers. particularly the poor and less 
advantaged consumer.** 

Often times we hare found a client sending 
a letter to a finance company explaining de* 
fecte in the merchandiee that they have pur¬ 
chased and they explain the reaeon for not 
making payments. 

The finance company totally Ignorea that 
and they say you will have to talk to the per¬ 
son who sold it to you. and that person has 
gone, and the corporation explalna the w*ar- 
ranty U Invalid or some other ba.—exemae 
me. I have felt their fruitralton and their 
quiet outrage that they can't talk to the per¬ 
son that they owe money to about the prob¬ 
lems of the piece of merchandise that they 
have purchas^.^ 

Witnesses pointed out that the con¬ 
sumer has no opportimity or ability to 
banrain and often has no alternative to 
dealing with certain merchants.** All 
proponents of the rule stressed that the 
proposed rule wrould help restore con¬ 
fidence in the law and in the legal sys¬ 
tem, including the courts. 

Mrs. Knauer, the President's Special 
Assistant for Consumer Affairs observed: 

What la involved here ta the fundamental 
Idea of fairness and equity, the Individual 
oonaumerli belief that the "system** aervta 
him fairly; and the right of the people to 
have their economic and governmental In- 
sUtuUons work for their benefit and proteo* 
tlon. *rhe *'holder-ln-due-cotirae" doctrine 
contributes materially to the affected con¬ 
sumer *b feeling of helplessness—and the feel¬ 
ing that the "system** does not serve him 
fairly. 

In effect, the constimer caught In the 
"hr>lder-ln-due-course** game feels he Is 
batted back and forth like a tennis ball— 
never turning up on the winning side/* 

Alfirmative suits by consumcm are 
not an adequate remedy. 

*rhc Commission further Ands that ag¬ 
grieved consumers are often not In a 
position to take advantage of the legal 
system. Where seller misconduct in a 
credit sale transaction has given rin^ to 
consumer Injury, the consumer is 
theoretically in a position to seek dam¬ 
ages or other relief from the seller In 
court. This w^uld be the case even w here 
a creditor financing the sale has a valid 
"holder in due course’* defense which 
will insulate his claim for repayment. 
However. In such cases the consumer 
must pay the creditor holding his note or 
contract wheUicr or not he ultimately 
receives a judgment against the seller. 
The amount of a consumer's damages in 
such a case may be substantial in real 
terms, hundreds of dollars or more, but 
such damages are rarely enough to at- 
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tract competent representation. The 
sheer costs of recourse to the legal sys¬ 
tem to vindicate a small claim, together 
with the days of work that must be 
missed in order to prosecute such a claim 
to judgment, render recotirse to the legal 
system uneconomic. In addition, the 
worst sellers are likely to be the most 
volatile entities where market tenure is 
concerned. They prove diAcult to locate 
and serve, and the marginal liquidity 
which characterizes their operations 
makes collection of a judgment diflicult 
or impossible even if they arc success¬ 
fully served. Bankruptcy or insolvency 
becomes a final barrier to recovery. 

The evidence supporting this finding 
is substantial.'** For example. Judge Ar¬ 
thur D unn of Chicago testified as follows: 

It's [a) terribly cumbersome device, necte- 
siUtes the expense of dUcovery, dlfliculty of 
service of summons or proper service, dlOl- 
eulty of a defendant becoming a plaintlCf, 
but one of the moet disappointing areas of 
this Is the area of the result which might 
be reached and receiving or the taking by 
the consumer of a judgment which Is, for all 
intenta and purposes, unenforceable. 1 Be¬ 
cause] a corporation, that la defunct or just 
unable—unsusceptible of being located.^ 

And Ronald Fritsch. of the Chicago Legal 
Aid Bureau: 

Now, many people aak. •n^ell. why Is a 
bolder-ln-due-courae rule such a problem 
for a consumer? The consumer can always 
sue the seller or he can bring the seller in aa 
a third-party defendant.** • . . |B|ut thla 
right of the consumer to file a suit against 
the seller or bring him in as a third-party 
defendant is clearly ]lUusory. It Is illusory 1 
because It forces him to become a plaintiff 
and the plainilfr has many, many problems, 
lie’s got to effect good service of su mm o n s 
on the defendant. 

*rhe plaintiff usually has the burden of 
proof in his case. The plaintiff must obtain 
the evidence for his case through coetly dis¬ 
covery procedures; and. If the plaintiff Is 
fortunate enough to have a judgment en¬ 
tered for him. he muat go through lengthy 
and expensive poat-judgment proceedings to 
discover, attach, and/or garnish the assets 
of the defendant. 

I have represented defendants in quite a 
few cases such as this, either on behalf of 
a buyer or against a seller or a third-party 
action against a seller, and I have found that, 
by and large, the buyers in these oases are 
more solvent than the sellers. 

The seller Is either an individual pro¬ 
prietorship or, If the seller happened to have 
been a emporatton. the corporation (is In ex¬ 
istence | only a couple yeara, and by the time 
the buyer gets around to suing or bringing 
the seller in as a third-party defendant, the 
seller is gone. Either the corporation Is de¬ 
funct or. If U* *s not a corporation, if tt*s an 
Individual seller* the Individual seller Is self- 
employed. he has no wages to attach. 

The credit consumer also has a very dif¬ 
ficult row to hoe when It comes to seeking 
legal representation. If he Is eligible lor a 
Les^ Aid attorney from one of the legal 
aid organisations, that legal aid attorney 
usually has many, many more clients to rep¬ 
resent than he can possibly represent to the 
full in court. 

If he gets a private attorney, if ho has to 
seek a private attorney to represent him. that 
private attorney usually doesnt have the 
resources to bring In a seller aa a third- 
party defendant.* 


Bee footnotes st end of chapter. 


RULES AND REGULATtONS 

These problems are compoimded 
where a consumer tries to defeat **holder 
in duo course status** in defending a 
proceeding brought by the creditor to 
compel payment. To show that a creditor 
is not entitled to superior rights which 
render the debt independent of seller 
misconduct, the consumer must prove 
that the creditor had "knowledge** of 
the seller's misconduct and/or that the 
instrument relied on by the creditor was 
obtained in "bad faith**. Periodically, a 
continuing close relationship between a 
seller a creditor has enabled an ag¬ 
grieved consumer to meet these tests" 
But success depends on obtaining skilled 
counsel; and heavy expenses must be in¬ 
curred to obtain the discovery and docu¬ 
mentation needed to show concerted ef¬ 
forts on the part of the seller and credi¬ 
tor. There is also a significant likelihood, 
whenever a consumer undertakes to de¬ 
fend a creditor's suit for non-payment, 
that such efforts will fail. Major con¬ 
sumer finance companies continue to 
rely on operating procedures which may 
be asserted to contest any subsequent 
effort on a consumer's part to ^ow **bad 
faith** or ‘'knowledge". In this connec¬ 
tion. warranties of delivery and satisfac¬ 
tion are customarily obtained by the fi¬ 
nance company from merchants whose 
paper is purchased. Whether or not a 
finance company elects to pursue a mer¬ 
chant under such a warranty after a 
deal goes sour, the warranty may always 
be produced in court to persuade the 
trier of fact that the finance company 
could not possibly have had knowledge 
of seller misconduct in the underlying 
transaction. 

A specific example of the problems 
confronted by consumers who are vic¬ 
timized by unfair or abusive sales prac¬ 
tices and seek to assert seller miscon¬ 
duct as a defense to a creditor's suit for 
payment is provided by the following 
letter, submitted for the record by a 
private attorney. The sale in question 
involved a swimimng pool to a Northern 
Virginia family. 

*rbe tragedy of this altuatioo Is tbst Mrs. 
KeatU and her husband are unable to pro¬ 
vide themselves with counseL . . . (A]s you 
know. In order to make a case based upon 
the Unlco doctrine, considerable time would 
have to be expended In conducting discovery 
in the form of InterrogatorleB, requests for 
admissions and poaslble depociaons which 
might alao Include motions to be argued be¬ 
fore the court concerning the copying of 
documents which, may be neoeasary to es¬ 
tablish a link between the lender, the fin¬ 
ancier and the seller of the goods. Most at- 
tomeys. especially In a case of this kind 
where ’“new ground is being plowed** require 
a sizable deposit for coats, probably in the 
neighborhood of 9200 00. AddiUonaity, the 
total attorney's fee in a matter sttch as this 
may be well over a500i>0. When faced with 
this set of realistic facta moat clients who 
get Into such a situation In the first place 
are unable to provide themeclves with pro¬ 
tection In the form of adequate counsel.^ 

Where waivers of defenses are per¬ 
mitted. the aggrieved consumer may 
have special problems. Inasmuch as the 
waiver relied on by the creditor is con¬ 
tained In the consumer's Installment 
contract, the consumer may be said to 


have had constructive. If not actual, no¬ 
tice of Its presence and significance. This 
may be the case, even though consumers 
are seldom aware of the existence or 
meaning of such boilerplate, and even 
though the waiver appears in a form in¬ 
strument which is certainly not the 
product of bargaining between the par¬ 
ties to the sale. 

Fbr these reasons a number of state 
courts have held that boilerplate waivers 
in Installment contracts violate public 
policy.* Such clauses invoke the harsh 
consequences of negotiability by mere 
stipulation of the parties. Negotiability 
by stipulation or agreement was not 
countenanced by the Uniform Negotiable 
Instruments Law * nor is it sanctioned 
by the Uniform Commercial Code.** 
Moreover, many states have banned the 
use of waiyers outright or curtailed their 
use in consumer transactions.* It must 
also be noted that a waiver of defenses 
may arise in a manner legally identical 
to holder-in-due course status * That is. 
the waiver of rights can arise by oper¬ 
ation of law, without the knowledge of 
the consumer. 

Bupport for the waiver ban In the pro¬ 
posed Rule was widespread.* Many wit¬ 
nesses emphasized that such agree¬ 
ments were really contracts of adhesion, 
designed to deprive the consumer of his 
right to raise defenses.* Whether a 
waiver arises by contract or by law, its 
effect is analogous to the use of a prom¬ 
issory note. In this connection the Uni¬ 
form Commercial Code expressly anal¬ 
ogizes waivers to "Holder in Due Cbursc" 
status.* 


*See Countryman. *Trhe Holder In Due 
OouTM and Other Anachronlsins In Oonaomrr 
Credit,** 62 Texo# L. Rtv. 1. 2-11 (1973). 

•E.g^ Unloo v. Owen. 60 NJ. 101, 232 A.2d 
406 (1907) (aeller insolvent); Norman v. 
World Wide DUtrlb., Ino.. 202 Pa. Super. 63 
196 A.2d 116 (1963) (seller dUappeared). 

•Countrif men uupra, note 1 pegee 10-11. 

«icnpke. **Coneumer Credit lU^latlon; A 
Creditor-Oriented Viewpoint,*’ 68 Co/um. t. 
Rev. 445.472 (1968). 

*Conrtiinef Credit In fke United Stete$, 
Report of the Nat) . Oommlmlon on Coneumcr 
Finance (1972) page 36. 

•*rr. 47-49. 

T Eg., Robert Doyle. American Bankeri A»- 
eocLaUoo, Tr. 1108: David Oexon. Volkswagen 
American Dealers Aesoclatloa. Tr. 1271; 

**There Is no doubt that eome limitation 
should be placed upon the applicability of 
the holder In due course doctrine and the en- 
forceabUlty of waiver of defeneee clauses as 
they relate to certain consumer transac- 
Uooa** Michael Larson. Marine National Ex¬ 
change Bank. R. 60; **I will readily ooncedc 
that there are and have been abuses in the 
Seller-RoJder-ln-Due-Oourse relationship" 
R. E. Dean. Preeldent. Security Mutual Fi¬ 
nance Corp.. R. 95; *T have eeen many abuse* 
of the conaumer by uneerupulooe business- 
men.** Joeeph L. Kaufman. Vice Preeldent- 
Pacemaker Oorp. |boat manufkettuer), R- 
371; ’*There can be no question that there 
have been numeroua abueee of the holder-in- 
due-couree concept whereby retail Mller* 
have, by Immediately dieoounUng their retail 
paper deprived a retaO buyer of a practicaj 
means of aaeerUng wholly valid defeneee. •. .** 
Arthur B. Locke. E»q.« on behalf of Connect¬ 
icut Credit Union League. R. 166-1; eeo also 
R. 81, 83. 372. 1272, 1363. 1649, 1666. 1670. 
1703. 1729, 1990. 2028. ** . , . |Tlhe abuses art 
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» ,., very imalt percentage/* H. W, Klockow. 
Vice Prealdeot. First Wisconsin letter. R. 
1701. 1704. 1705, 1706, 5383. 3384; -(T|lils 
(proposed rule) is Untamount to ampuutlng 
a leg beoauae of an Ingrown toenail.*' Stephen 
B. Frlodman. General Counsel. Carte Blanche 
Oorp.. B, 3404. 

R. 63-63, 336*344. 561. 1397, 1500-93. 
3487-95. 3428-31, 3587. 

Tt. 43. 109. 287, 423. 617, 874, 928. 
1153. 1346. 

Sandon Members United Tb Act. *rr. 
600-610: R. 1243-1358. Presentation by Robert 
Wagmen. Assistant Dean. 6t. touls University 
Law School, on behalf of members of **Norm 
Sandonli Health Club.*' "This health club 
chain came to a quick demise in March (10711 
when Internal Rerenue seized the assets of 
the clubs for back taxes. At the time of the 
closing there were an estimated ten thousand 
or more (St. Louts area) rammes who had 
purchased membership in the clubs aruS as 
many as fifteen hundi^ who still were mak¬ 
ing payments on the notes.** R. 1246. See in¬ 
dividual cases at B. 2515 (Burns) and 3516 
(Carrera), as well. 

>* E.g., Memphis and Shelby County Legal 
Bervioet Association (100 cases), R. 1826-37; 
Legal Aid Society of St. Joseph County. South 
Bend. Ind.. R. 1308-1310 (31 cllenU left with 
notes to pay when oompuur training school 
closed. "One day . . . the student arrived at 
the school to find that It hsd closed and that 
the biUldlng had been vacated during the 
previous night.** R. 1308. "The . . . twenty-one 
htudente . • . represent only part of the 
class • • . (T]he ex-students will pay about 
$2000 each for a training program which they 
did not receive.** R. 1300). 

>^R. 3116-3141. see especially R. 3130. 

^ Legal Action Support Project, Analysis of 
the Response to the Questionnaire for Legal 
Servloss Projecu (Leonard H. Goode. Project 
Director. Bureau of Social Science Research. 
Ine.. Wsshlngton. D.C., September 14. 1971) 
R. 3117-3145. 

M/d. at R. 3119-3180. 

M/d. at R. 3130. 

M". . . |I]f all of the millions of poor with 
legal problems utilized legal services. It would 
be Impoeslbie to handle them.** Prrd Speaker, 
Director of Legal Senrlces, Office of Kconomlc 
Opportunity. Tr. 1036. R. 2112. 

M/d. at Tr. 1(^7, R. 2113. 

Howard I. Kaufman. Chief. Con¬ 
sumer Fraud and Protection. OAce of Attor¬ 
ney General. lUlnots. Tr. 497; Virginia H. 
Knausr, Special Assistant to the President 
for Constuner Airatra. Tr. 894; Steven Mindell. 
Assistant Attorney General. Bureau of Con- 
Bumer Frauds. State of New York. Tr. 9; 
Alan Slmo, New Haven Legal Assistance, Tr. 
213. 

• Hon. Arthur Dunn. Tr. 767, 762, 785. 768. 

See also, Mindell. Assistant Attorney 

General. New York State. Chief of Bureau of 
Consumer Frauds, Tr. 33: "We dont keep 
statistical records, but (abuse of the bolder 
In due course doctrine and waivers of de- 
/enss) was the greatest single problem affect¬ 
ing the low income consumer.** Frltsch, Tr. 
756 ( 75't of Chicago Legal Aid coses Involve 
irDO or W/D abuses): Groups, Tr. 886; 
Leatherberry, Tr. 1011; Myerson. Tr. 387. 

* Memorandum Brief of the Wisconsin De¬ 
partment of Justice in support of the Pro- 
I>osed Trade RegulsUon Rule. R. 1756-1762. 

" Richard F. Halliburton. Legal Aid and 
Defender Society of Greater Kansas City, Inc.. 
R. 2009. Bee also, ejg,, R. 30. AUanU Legal Aid 
Bocleiy: R. 31. Omaha Legal Aid Society 
<**our files are full of hdc abuses**); R. 1497, 
Civn Rights-CIvll Ubertles Research Com¬ 
mittee. Harvard Law School. *'We are con¬ 
fronted almost dally with the harsh and In¬ 
equitable effects of the bolder In due course 
doctrine. Legal Aid Society of Metropolitan 
DenW R. 8446. 


R. 1318: 2516-16; 3437-40; 3491-95; 
Tr. 414-416; PstrlcU Aheom (Figure-Tone 
Spa of BUteo Island. N.Y.) *rr. 55-61. docu¬ 
mentation at R. 919-044; Lynn Burgess (Chi¬ 
cago Health Clubo. Inc.), R. 2569-2589. Bee 
also Federal Trade Commission cases In same 
subject area, Dkt, C-1851. Holiday 

Health Spas. Inc.; 0-3134, Plaza Club. Inc.— 
European Health ^>a. Inc. 

•Norm Sandon's Health Club. 8t. Louis, 

••Tr. 47-51; Tr. 310-313; Tr. 474-476. 

» R. lOl; R. 3511-3513; Tr. 563. 

•• R. 103. Tr. 626-628. 

MTT. 656-557. 

MTr. 638-630. 

•Dale Carnegie course, R. 113-123; medi¬ 
cal receptionist training. Tr. 51-55; "sales 
academy,** Tr. 617-619. 

m Televisions: R. 2055-2056. 3197. 2380, 
2381-3383. 3428-3431; Tr. 110-112, 319-331. 
800-301. 943-046, 1361. 1353-1356, 1387-1388. 
See also R. 101 (Btereophonle Phonograph 
set); R. 878-380 (fl.OOO color televtslon- 
stereo oombinatlon): R. 1713-1715 (hl-fl set, 
referral sales technique). 

•• R. 70-73: Tr. 287-390, Tr. 744-747. 

•> R. 3060-2053. 

• Tr. 343-344; Tr. 376-378. 

•Tr. 428-431. 

•R. 73 (Piano); Tr. 110-112 ("quarU 
broUera. central vacuum cleaner systems*'; 
referral sales plan; postal fraud conviction); 
Tr, 301-303 (refrlgerator-frceser); Tr. 744- 
747 (Sofa covers), 

■Bee Comment, "A Case Study of the 
Impact of Consumer Legislation: The Elimi¬ 
nation of Negotiability and the Cooling Off 
Period,** 78 Ysie LJ, 618, 619-631; Note, 'The 
Pennsylvania Home Improvement Finance 
Act,** 10 ViUanove L. Rev. 309 (1965): Sym¬ 
posium. ‘'Consumer Protection,** 64 JficA. 
L. Rrv. 1197 (1966). Bee also Magnuson and 
Carper. The Oitrk Side of the Marketplace 
3-9, 34-35, 31, 39, 46, 68-68, 79. 105, 113-11': 
(1068). Bee also Federal Trade Commission 
cases on the subject e^g., Dkt. 883, Southern 
States Distributing Co.; C-3318. Four Btates 
Enterprises, Ino.; file 892 3051. Arlen Realty 
and Development Corp.. EJ. Korvette. Inc. 

1543. "Dlstri t Couple Wms Suit n 
1965 Home Fraud Cose'*, Wahsington Even* 
ing Star, March 4, 1971. f B, p. 4. Plaintiffs 
received a $32,000 award but Atlas Ftnancial 
Corporation, the Philadelphia holder cu the 
note, succenfully defended against judg¬ 
ment being entered ogalzuit them os holders 
In due course. A "restitution fund** estab¬ 
lished by the principals of the defunct Mon¬ 
arch Construction Company contained a 
grant total of $5800 for restitution of all 
700 inner-city families which the UB. At¬ 
torney's Office states were victimized by 
Monarch. See Jean Carper. Not With A Qun, 
(1073). 

• See. e.p.. Federal Trade Commission cases; 
Dkt. C-1930, Midwestern Construction and 
Supply Co.; Dkt. C-3317. Brolan Manufac¬ 
turing Co.; Dkt. 8875, Certified Building 
Products, Inc. 

■Aluminum siding: R. 134, Louisiana* 
(•‘over $10,000") R. 135, Louisiana* ("over 
$25,000** note, including elding '‘never com¬ 
pleted," and debt consolidation); R. 125-136. 
Louisiana; R. 332. Kansas*; R, 1362. Illlnots 
($ ,182; "I have no redress against Master- 
craft.**) Tr. 204-208 and R. 670-674. New 
York (over $2,900) Tr. 821-821 Illinois* (over 
85,000): Tr. 856-857. Michigan. 

Other home improvements: R. 100 (Bridge 
City, Louisiana): *17*. 465-466. R. 382-384 and 
R. 682-584 (Toms River, N J 4 $4,897 kitchen 
remodeling: shoddy workmanship, never 
completed), R. 566-568 Englewood. N. Jj 
heating system: R. 681-582 (West New 
York. N. J.) R. 904-008 (ELmont, New County. 
Georgia); R. 1684-1685 (Bayshore, N. Y„ 
central air conditioning; over $1,700); R. 
2196 (PhUadelphla, Pa,, $1,863 furnace*); R. 
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3609-2633 (Ridgefield, N. J.); R. 3435<8436 
(Modesto. California); Tr. 113 (N.Y. furnace 
repair.replacement scheme); Tr. 306-297 
(New Jersey): Tr. 408-411 (EUnont. N. Y.) 
Tr. 639-640, 681-663 Tr. 874-883. R. 1340- 
1356 (Chicago. nUnoU).. 

• id. Referral technique indicated above by 
asterisk (*). 

•^R g., Magnuson and Carper, supra note 
36. at 14. 17. 51. Bee also Federal Trade (Com¬ 
mission cases. e 4 t., Dkt. C-3211. Cattlemen's 
Quality Meat, lnc4 Dkt. 8880, Seekonk Freez¬ 
er Meats, Inc. 

■Payment of well over $1J)00 for a freezer 
which could be purchased for $250 at moat 
stores Is not unusuaL Bee note 43 Infra. 

■Royal Foods of East Providence, Rhode 
Island; "Induced by advertisements . . . 
promising reduced prices and Increased con¬ 
venience and the use of a food freezer, accom¬ 
panied by the give-away of a dlnnerware set, 
people contracted for the offered monthly 
food service. The predominant consumer 
compialnu . . , were that the food supplied 
by Royal was Inadequate . . , that referem:# 
to ‘use* of a freezer meant. In fact, that the 
consumer was required to piirchass the 
freezer. The freezers . . . were often sold 
... at unconscionable pticee, frequently la 
the range of $1,000.** R. 953-956. documenta- 
Uon St R. 957-063. "Mr. Allen . , . reaUzed 
that he hsd agreed to buy, rather than rent, 
a freezer for $1W7 • . , Mr, Allen went to 
see his union's Uwyer and was told there was 
no wsy he could get out of the contract 
since it was sold to a finance company. The 
lawyer told him that If he stopped payments 
he would be sued, have his wages gamlmheod, 
and probably be fired from his job.** Case 
history submitted by New York City Depart- 
ment of Consumer Affairs, R. 1034-1036; see 
also R. 1517-1518; 2195; 3197; 3517; Tr, 336- 
337; Tr. 413-414; Tr. 498^90: Tr, 543-544. 

•• Note 46 tnfra. See also FTO cases, 

08t. 0-2129, Town and Country Auto Sales, 
Inc.; Dkt. C-2195. Jordan Motor Company. 

■£.G.. lUlnois. Msssachusetu, Michigan, 
Oregon. Peiuuiylvania, Mlsstsslppi and Texas 
(waivers only). But note that some states 
specifically exclude automobile sales from 
sututes restricUng the holder doctrine or 
similar creditor remedies; e.g., OUtrlct of 
Columbia (related crediton provision). Illi¬ 
nois. 

■ATeie Cam* Kirkland, R. 93-98. 2639; 
Cocharlo. R. 669; Fuller. R, 3053-2054, Tr. 
938-930; Keltzman, R. 3198: Block. R. 3314- 
2349. 

Used Cars: Luoas, R. 375-377; Hatch, R. 
2193. Tr. 1150-1182 (related creditor): Gant, 
R. 2383-3384. Tr. 1356-1359 (related credi¬ 
tor): <:k>mbs, R. 3433-3434; R, 8516-3517; 
Washington. Tr. 43-46 Oswtn. Tr. 66-60; 
Schlossberg. Tr. 857. 

■The Block case, related by Benny Kass, 
Commisslooer. National Conference of Com¬ 
missioners on Uniform State Laws, at R. 
1199-1302. R. 3314-3340. Bee Block v. Ford 
Motor Credit Oo.. 386 AAl 238 (D.C. 1973). 
See also "Moves Gain to Halt Some Credit 
PracUces Assailed by Consumers.** Wall 
Street Journal, June 7, 1071. p. l. col. 1. 

••Note, "Translating Sympathy for De¬ 
ceived Consumers Into Effective Programs for 
Protection,*• 114 U. Pa. L. Rev. 395, 398-403 
(1066). See also PTC Dkt. 8846. Kuitom En¬ 
terprises, Inc, 

■ Bee note 50 infra. 

*^R.g^ "I have had no satisfactory resulU 
from OK. . . , who financed the carpet. In 
fact, they feel that they have no responsi¬ 
bility to me whauver and eo stated." Mrs, 
Sophia Bell, Washington. D.C. (carpet firm 
out of business), R. 62; Docnlnlck Plorenxa. 
testimony at Tr. 461-464. statement at R, 894. 
documentation at R. 587-593; "Mrs. Collins 
received a payment book from Budget Ft- 
nance requiring her to pay . . . $1,302.68. 
more than half of her yearly income, for 
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thre« BnAll rooms of evpetlns. (Aft«r Uis 
cmipet begsn to eomo up] . • • Mrs. Colllos 
csUod Budget PInancs to discover that the 
carpet company had gone out of busliieas. 
Bhe . . . was told that Budget was not re¬ 
sponsible for any promises {to *make repairs 
free of cost for 25 years'! made by the store. 
Bhe would hare to continue mahlng pay- 
incnts> rug or no rug.*' Case history eubmltted 
by New York City Department of Consumer 
Affairs. R. 1026-1028: R. 2196; Tr. 112-118 
("Pyramid or chain referral plan... wall-to- 
wall carpeting at prices ranging from 627 to 
S30 per square yard .;. which could be pur¬ 
chased retail locally for approximately $7 a 
square yard"; poetal fraud conviction); Tr. 
358 (refeiral sales). 

A particularly alarming caae Is related In 
8chmg. "On Her Majesty'S Secret Service: 
Protecting the Consumer In New York City." 
80 Yale LJ, 1620. 1568-1585. The case U that 
of Foolproof Protection, Inc., which sold M 
million in burglar and fire alarm systems 
door-to-door, exclusively in ghetto areas of 
greater New York Ciyr. 

2195-2106 (lire alarms: Consumers 
"Emma Jackson. Ada Brewlngton and others. 
Merchants; Protect-A-Llfe Corp^ IWkS Fire 
Security Co. Holders in due course; 1st 
Pennsylvania Bank: Beneficial Finance Corp.. 
Mercantile Banking Corp." Referral scheme 
In some cases. Amounts of Indebtedness 
ranged from 086220 to 01.031.40); R. 3400 
(Piro alarm: referral technique): 'Tr, 83-85 
(burglar alarm); Tr. 612-616 (fire alarm: 
0556j. 

■■ The New York City Fire Department cer¬ 
tified to the Department of Consumer AiTairt 
that the retaU value of the fire alarm systems 
being sold by Foolproof fbr 0780 was no more 
than 075. Shrag. sttpra note 50. 

»<See generally. Kata. The Law and the 
Low Income Com^umer 215-250. 330-889 
(1968). 

“R, 64-65 (Virginia): ArthurRoddey (Bng- 
Umhtosni. NJ.). testimony at a. 100-100; 
statement and documentation at R. 009-018 
but nee Walter O. Bellarls. Vice Prealdent. 
Industrial Valley Bank and Trust Co., Jen- 
klntown. Pa.. R. 562-663: R. 2107 (Phila¬ 
delphia. Pennsylvania; 04285). 

•*R. lOI. 

R. 338-844. 

»R. 052-063 (door-to-door); Tr. 416. 

‘»R. 1618-1623. 

•"R, 1686. 

« R. 2198-2100. 

• R. 8516. 

•R. 1153-1158. 

* •• Kssater, Tr. 1063; WUllams, 'Tr. 70- 

73: Huffman. TY. 84; Douglaa, Tr. 1543; 
Soboll. 'Tr. 1723: Bluestone. Tr. 1840; Ryan. 
Tr. 1981. 

•Weiner, Tr. 1153: Roberts. Tr. 420; 
Cb’andal. Tr. 1906; Nelson, Tr. 2117; 'Tahnk, 
'Tr. 2190: Lattumer, Tr. 229; WUllams, R. 
395: see also R. 20. 544. 1647, 5073, 7395. 

•"(0)ut of sheer exhaustion . . . the lady 
put her name on the paper to the tune of 
01.000 (for pots and pans!. When she went 
to rescind the contract the following day. the 
(saletiman) told her he forwarded the paper 
to a finance company and that it was impos¬ 
sible to rescind the coniraci." Edwin P. 
Palumbo. Rhode Island Consumers Council. 
R. 416: "The oousumer signs a contract com¬ 
mitting him to pay about twice the fair 
market value for the freeaer . . . These In¬ 
stallment contracu are Immediately sold to 
a finance company, which refuset to honor 
buyers* defenses on the ground that the mts- 
repiTMnUtlons made by the salesman do not 
appear on the face of the contract . . Lucy 
XfcCabe. Attorney California Rural I^egal As¬ 
sistance. R. 3426: FumMs, Tr. S3: Weiner. 
Tr. 1158. 

"All the examples of our testimony—you 
will have a locally Incorporated vendor and 
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a foreign loan company. In one ease, the 
f ro e e n foods corporation, X believe ft was the 
reverse, a freight vendor and a Rhode Island 
incorporated ffinanoe) company, but they are 
all Intentate In one way or another." Roberts. 
Tr. 420. See also, «p., Slscndrath, *rr. 821; 
John Keller. Office of Superintendent of Pub¬ 
lic Instruction. State of minols ("numy" 
finance agencies are outside the state). *rr. 
568: Sims. Tr. 214. 224. Specific cases, e g., 
FuUer. Tr. 928 (D.C.—Maryland); Roddey. 
Tr. 100 (New Jersey—Pennsylvania); Scales. 
Tr. 938 (D C.—Maryland). 

Elberson. Tt. 275; Gregg. 'Tr. 1361; 
Krlpke. 'Tr. 460; Mindell. Tr. 22; Pettua. Tr, 
1362; Blms. *rr. 223; Wiillann. Tr. 62. 70. 
•EPm a 0. 32. Ill, 388. 888. 1286-87. 1486. 
w g.pM Cain. 'Tr. 1164; Chamey (on behalf of 
Rep. Bella Abeug), 'Tr. 458; Rice. Tr. 75: 
Speaker, Tr. 1080. 

Allan Sima. New Haven Legal Assistance 
Aseoclatlon. Tt. 223. 

• Eg.. Chamey, Tr. 458; Judge Arthur 
Dunn. Tr. 758. 768; Pritsch. 'Tr. 749; Bice. 'Tr. 
75. 

• Virginia Knauer. Special Assistant to the 
President for Consumer Aflatn. Tr. 886. 887- 
888 . 

^ Furness, 'Tr. 37; Carpenter. 'Tt. 845: 
Matsen. Tr. 285: MulUns. 'Tr. 1102. 

•Tr. 780. 

•’Tr. 736-738. 

^ E.g^ Unloo V. Owen. 50 NJ. 101. 232 A. 
2d 405 (1967); Rehurek v. Chrysler Credit 
(3orp.. 262 Bo. ad 452 (Fla. 1972); Weatfield 
Ind. Go. V. Fellers 74 K. J. Super 576 181 A. 
2d 800 (1062): Commercial Credit Company 
V. Childs. 100 Ark. 1073, 137 S.W. 3d 260 
(1040). 

• Patrick D. Mollnarl. Esq.. B. 64. 

• American National Bank v. A. O. Sommer- 
viUe. 101 Cal. 364. 316 P. 376 (1023). See also 
Fairfield Credit Ccwp. v. Donnelly. 158 Conn. 
643, 264 A. ad 547 (1060): Quality Finance 
C:o. V. Hurley. 337 Mass. 150, 148 NK. 2d 385 
(1058). 

•Warren. "Oomroentg on Vasques v. 
Superior Court,** 18 VJCLAJ*. Rev. 1065.1067 
(1071). 

• U.C.C. I 3-104, Comment 2. 

•E.p., Colorado, Laws K. 1076 1 2-303; 
DeUware. Title 6. 14311 (a) ; Hawaii. Rev. 
8UU. |476-18(d): Maine, Rev. Stau. 'Title 
n. 113-302 5(0) and 5(d): MassaohUMtts 
Oen. Laws. ch. 255D. 110(d): MlnnesoU. 
Laws. Ch. 276 II a(a) and 8(a); New klexico. 
Pera. Prop. Law, ch. 41. art. 10. |} 403(3) (a). 
413(l0>(e), 

•Under Section 0-206(1) of the U.C.C. 
... an agreement by a buyer or lessee that 
he win not assert against an aaslgnss any 
claim or dcftnse which he may have against 
the seller or lessor enforceable by an as¬ 
signee. ... A buyer who as part of one trans¬ 
action signs both a negotlsble insirutnent 
and a security agreement mokes such an 
opreemeaf." (Emphasis added.) 

ME.p.. Eovaldl. Tr. 796; Kessler. 'Tr. 1057; 
Mindell. Tr. 25; Preloenlk. Tr. 643. R. 924. 
1201. 

•E.p.. Martln-Tiigona, Tr. 584; Newman. 
Tr. 997. 

•C.F. U.C.C, 9-306(1). 

CHAPTKl IV. COMMISSION FINDIKOS WITH 
USPCCT TO THE USE OF SALE KEIATEO 
LOANS IN CONSUMEE 7EANSACTIONS. 

A concern that the Intended effect of 
the original proposed rule might be cir¬ 
cumvented by merchant-arranged •‘di¬ 
rect loans*' proved to be a slgnlAcant Is¬ 
sue as the proceedings on the proposed 
rule developed. Many spokesmen ad¬ 
dressed this subject in general terms and 
urged the Commission to broaden the 


proposal by covering spurious •'direct 
loans." * 

For the sake of simplicity, the prac¬ 
tice—variously referred to as "vendor- 
related locms,^ "specious cash sales," "in¬ 
terlocking sales/loana" and. more collo¬ 
quially, "dragging the body"—^will be 
termed "vendor related loans" in this 
Statement. The practice arises when a 
merchant, desiring to circumvent restric¬ 
tion upon the holder in due course doc¬ 
trine, arranges for a consumer purchase 
to be financed by a cooperating financing 
agency. The resultant financial trans¬ 
action has the appearance of a direct 
cash loan, payment of which can be en¬ 
forced by the loan company without ref¬ 
erence to the underlying transaction 
An example, related by a consumer wit- 
ness at the 1971 Washington, bearings, 
will illustrate: 

John Hatch, a witness, testified as fol¬ 
lows: 

"Afr. Hatch: Mr. Chairman, my name Is 
John Hatch. X wsnt to buy a used car. Tbe> 
gave me all kinds of guarantees. This was my 
first oar, so I was very much excited. Mr 
Compect says, *I have some boys to take care 
of you.' 

"Me took me to the Amerioan Conaumer 
Discount House ... I went into one room 
and he went Into another room. They had 
the papem set up for me. 

'This car wasn't financed under the Penn¬ 
sylvania Motor Vehicle Law. *rhey tried to say 
after I got the car It was a personal loan. 

"Z received the car and they told me the 
car was guaranteed for 30 days; anything 
after 30 days I would have to pay half the 
coat. 

"I like to not got the car off the lot. After 
that I complained so much that after three 
days after I received the car I went back 
to the finance company. They said. This is 
your baby. We didn't finance any car. We 
gave you a personal loan*. 

"They made out the check to Mr. Compac* 
and me. The only thing I did was to sign the 
check. 

"I could not use the car. The finance com* 
pany wouldn't make the dealer fix the car 
The dealer refused to fix the car. 

"My home and all of my poeseeslons werr 
up for a sherliTB sale. 

"They repoeseesed the car. They sold It to 
me for 81.513. and about a month later the>‘ 
sold the same car for 8300 because It wasn't 
In good shape.* 

The transcript* and record* contain 
additional consumer case historidi in¬ 
volving related creditor skies in several 
Jurisdictions and In connection with 
various consumer purchases. Automobile 
sales seem to predominate, perhai>s be* 
cause in several jurisdictions automobile 
sales have been the subject of leglslatioii 
specifically restricting the use of promis¬ 
sory notes and waivers of defenses.* 

Most notable, however, was the experi¬ 
ence in New York State. For many years 
New York had a 10-day "notice" pro¬ 
vision. generally regarded as ineffe^ivc 
by consumer representatives.* In 1971 the 
New York legislature enacted a more 
rigorous, direct restriction upon the 
availability of cut-olTk to third parly as¬ 
signees of consumer paper.' Although the 
law was still, in the view of consumer 
interest spokesmen, far from compre- 


8 ee footnotes at end of chapter. 
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henAivc/ the eniurtment placed New York 
among the handful of states with rela¬ 
tively effective legislation on the subject.* 

A startling development at the New 
York hearings—held only four months 
after the effective date of the now law— 
was the speed and extent to which the 
vendor related loan abuse had been 
seised upon by merchants and financers 
desirous of circumventing the new law. 
The record contains several case his¬ 
tories concerning New York consumers 
caught in a ''specious cash sale/* as the 
practice Is termed in New York.* Numer¬ 
ous witnesses familiar with the New 
York experi^ce expressed alarm at the 
sudden prevalence of the practice smd 
urged the Commission to broaden the 
proposed rule to meet the related credi¬ 
tor abiisc/* 

As a result of the comments received 
in the first set of hearings, the second 
published version of the nile included 
provisions making it applicable to vendor 
related loans. In the reopened proceed¬ 
ing, this section of the rule received 
\^idespread support on the record, both 
tlirough individual consumers who testi¬ 
fied about their own exj)eriences,^ and 
from consumer and industry witnesses 
who approved of such a provision and 
urged its adoption.** Legal aid and com¬ 
munity legal services attorneys In par¬ 
ticular stressed the need for such a pro¬ 
vision based upon the extensive ex¬ 
perience in states which had enacted 
restrictions upon the holder in due 
course doctrine but had not addressed 
related creditors. 

The second published version of the 
rule specified a number of situations In¬ 
dicative of a cooperative arrangement 
between seller and creditor. The speci¬ 
fied situations Included the following: 

(1) Relation between creditor and 
seller by blood or marriage.** This defini¬ 
tion was supported by testimony on the 
record.** 

(2) and <3) Relation due to the prep¬ 
aration of forms used in processing 
credit applications.** This definition was 
5upported by both comment and 
testimony.** 

( 4 ) Common control or affiliation of 
creditor and seller. This provision was 
similar to a feature of the District of 
Columbia ‘•related lenders’* law ”, and is 
supported on the record.** 

"If there Is a oIom relstioosblp * * * I 
think It puts into (the] Rule whet the 
courts hsve long held the close rdationahlp 
between the • • ♦ rttsllcr end the finance 
company. 

'll la the Universal Acceptance Corpora¬ 
tion against Ruiuiell case that speaks of 
Item 4. 

"The director of Universal Acceptance was 
sUo director of wig Pair. They sold their 
wigs before Christmas with six-month serv¬ 
icing. only to go out of busmess in February. 
'chereupoQ the Universal director put on 
his other hat and sued on the negotiable 
Instrument. I mean this U something that 
iw)mehow the court said were two difierent 
people • • 

<5) Joint venture. Recommendation 
of Profess or Fairfax Leary.* 

See footnotes st end of chapter. 
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(6) Payment of consideration by 
creditor to seller. A feature of the District 
of Columbia Consumer Credit Protection 
Act ** and Arizona's related creditor 
statute • Support for the provision was 
offered by leg^ services lawyers.** 

<7) Guarantee of loan by seller. This 
section derived from a provision of the 
Maryland "related creditors** law.* 

<8) Five or more loans. This provision 
was an adaptation of the Massachusetts 
statute, which deems a sufficient con- 
necUoQ with the seller to exist where the 
lender has made two or more loans in 
a one-ycor period the proceeds of which 
were used in transactions with the same 
seller and the lender was recommended 
by the seller.* The National Consumer 
Act contains a similar provision which 
specifies twenty such referrals.* This ap¬ 
proach was also urged upon the Com¬ 
mission by the office of the United States 
Attorney for the Southern District of 
New York.* Several legal services repre- 
sentaU\*e3 stressed Uiat in their work 
under state law a provision similar to 
subsection 8 would be particularly usefuL 
They suggested that PTC enforcement 
cxp^dence would parallel their own 
practice and that tide subsection would, 
therefore, be most necessary.* 

"We feel that provUlon Is one of the most 
important In that In many cases we find 
Again that hy using discovery processes, we 
are still unable to And any type of connec¬ 
tion between the lender and the teller. 

"Most often we have been able to find that 
the same lender and seller have engaged In 
the same transactions 10.15 or 20 times; that 
we feel that Subeactlon 8 Is important, that 
It Is useful.'* • 

(9) Relation by knowledge of seller 
misconduct. *rhls subsection vnsLS derived 
from the Wisconsin Consumer Act and 
was similar to provisions of an analogous 
Illinois statute.* The knowledge of ad¬ 
verse claims and defenses and absence 

good faith are classic tests used to 
deny holder in due course status to the 
aasi^ee of a note. The provision re¬ 
ceived support on the record.** 

As a whole, the related creditor por¬ 
tion of the rule received widespread sup¬ 
port in this proceeding.* Most opposi¬ 
tion to this rule was directed to the en¬ 
tire rule; that is, there is relatively little 
opposition on the record directed specifi¬ 
cally to a related creditor section. What¬ 
ever specific opposition was registered 
focused on the alleged overbreadth of 
the related creditor portion of the rule. 
Additionally, opponents argued that the 
several Indlvidal provisions in the defini¬ 
tion portion of the rule were vague or 
overly broad.* 

From the record, and particularly 
from comments elicited In response to 
the nine cases of concerted conduct be¬ 
tween sellers and creditors which were 
explored on the record, the Commission 
concludes that vendor related loans 
should be covered by any Commission 
rule in this area. Sellers should not be 
permitted to evade the rule by diverting 
business from the discoimt window to 
the loan booth. Many of the largest ac¬ 
ceptance or discount financers in the 
country are equally active in the "small 
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loon" industry. The prearranged loan is 
an efficient metliod of sales finance, since 
the costs involved to creditor and seller 
are comparable to those borne in a dis¬ 
count transaction. The revised version 
of the rule which we now promulgate 
has been designed to eliminate the re¬ 
lated creditor problem, by treating all 
credit sales the same way. The final 
revisions of this important section will 
be discussed below, in Chapter VU. 


* g.g.. Fiorbjun. Tr. 630; Nelson. Tr. 72S: 
Eovoldl. Tr. 806; Leary. Tr. 068. 070-080; 
Kemler. Tr. 1050: Kms. Tr. lOXH Oregg. Tr. 
1364. R 47. 70. 004. 1204, 1660. 2377-2378. 

*Tr. 1160-1161. 8e« oleo R. 210a 

Tr. 887-888 (nilnoU: ueed cor*): Tr. 
1163-1166 (Pennsylvania: employment place¬ 
ment lerYice; consumer referred to a spcctno 
omelal at eoopermtlng loan company): Tr. 
1866-1360 (Maryland; used cor), 

R. 126-126 (Louisiana: aluminum 
siding); R. OOi-008 (New York: home im¬ 
provements); R. 1600-1602 (Michigan; 
camper); R. 1684-1686 (New Torl^ air con¬ 
ditioner); R. 2383-2384 (Maryland; used 
cor), 

•'Tn other words. U Is written up os if 
the consumer went to the bonk Aral, made a 
loon, and then come to this automobile 
dealer to buy the oar." 

.. this prooUoe Is so widespread. I would 
say tt oocure tn one-third of oil automobile 
financing troosactlone tn PhUodelphlo." 
Scholl, Community Legal Services, Inc. Tr. 
1172. 

•Mlndell. Tr. 10-28. R. 682; Flicker. R. 071: 
Huffman. Tr, 87-00. 

♦ N.Y. Pera Prop. Law | 401 ei seq. 

• E.g^ Furnees, Tr. 34. Bberson. Tr. 276. 

Otvens, Tr. 3-4 (aluminum awn¬ 
ings), 364 (clothing peddled door-to-door). 
357 (furniture), 368 (rug. referral soles); 
Spence. Tr. 114-116. 

wMlndeU. Tr. 18-21; Furness. Tr, 37-38: 
Spence. Tr. 114-116: 8eyrpour.Tr. 246; Hynes. 
Tr. 247-240; ffiberson. Tr. 403; SchnappJfr. 
Tr. 462. 

School. Tr. 1723; Jeffrey. Tr. 1805; 
Kaufman. Tr. • 1087; Crandall, Tr. 1008; 
Betty Burton. Tr. 1088; Wenclawikl. Tr. 
2213-10. 

** Knauer, Tr. 1403: Outtmon. TT. 1623: 
School. TV. 1722: fechlck. Tr. 1738; Jeffrey, Tr. 
1604: Ryan. Tr. 1078; Eovoldi. Tr. 2183. 

•g-p.. N.Y. Pert. Plop. Laws I 264(a): Md. 
Rev. SUts. Art. 11. |197A(b>(l). Art. 68A, 
124(b)(1). 

Patricia Hynes. TV. 240; Fairfax 
Leary. R. 2068. 

»Kjg. N.Y. Pert. Prop. Law I 264 (b) and 
(c>: Md. Rev. stoto. Art. 11. |106A(b)(6): 
28 DC. Code 3800(a)(t). 

Hynes. TV. 240: Douglas. Tr. 1643; 
Leary. R. 2087. 

•*28 DC. Code 3800(0) (2). 

" Hynee, TV. 248; Prof, si^n Outtmon. Tr. 
1620: Leary. R. 2087. 

Outtmon. TV. 1620. 

PubUo Inisreiit Research Group, cur¬ 
rently University of PennsylvanU Law 
School. R. 2087. 

« 28 D C. Code 3800(a) (3). 

»ARIZ. Rev. 8Ut. Ann. | 44-145(b) 

»David Scholl. Delaware County Legal 
Sarvlcee, Tr. 1729-1730; Utah Legal Services, 
R. 4301: Kansas City Legal Aid and Defender 
Society. R. 4717. * 

••Md. Rev. SUts. Art. 11, |106A(b)(4); 
Art. 68A. 124(b)(4), 

■Moss. Oen. Laws Ann. Cb. 255. I 12F. 
■•National Consumer Act f 2.407 (1070). R. 
2680-2800. 

“Tr. 248-249. 

••g p. Scholl, Tr. 1720. 1730-1731, Byid, Tr. 
1770. 
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•Jerry Byrd. United PUnnlng Organltti- 
tlon. Waahlngton. D,C. Tr. 1770. 

•III. Rev. SUto.. 1900. Chap. 191 ff 517, 
575. 

•» E.g^ Byrd. Tr. 1770. 

"K.g^ Prof. Bgon Outtman. Tr. 1520: Blair 
Shlck, National Consumer Law Center, Tr. 
1738-JO; Jerry Byrd. United Planning Orga¬ 
nization. Tr. 1780-70; Mildred Jeffery, UAW. 
Tr. 1805; Stuart Blueatone. Consumer Fed¬ 
eration of America. Tr. 1840; Agnes Ryan. 
Chicago Legal Aid Society. Tr. 1060; Helen 
Nelson. Tr. 2114-15; Prof. Thos. Eovaldl. 
Northweatem Unlv. Law School. Chicago 
Council of Lawyers, Tr. 2188; Thos. Tahnk. 
Supervisor of Constimer Credit. Mlnnceota, 
Tr. 2202. 

Prey. Tr. 1841-42; Morris. Tr. 1701; 
Alabama Independent Auto Dealers, R. 5307; 
See alao R. 3472. 4860. 5140. 

CRAPTCR V. COMMISSION FINDINGS WITH 
RESPECT TO THE USE OF WAIVERS OF DE¬ 
FENSES IK CREDIT CARD CONTRACTS 

Americans carry over 275 mUIion 
credit cards of all types including 55 
million bonk-lssued cards and 5 million 
trai^ and entertainment cards.' All are 
Issued l>y means of a master contract 
which contains a waiver of defenses 
analogous to that used in installment 
sales. If a controversy arises over the 
underlying consumer purchase, the card¬ 
holder cannot withhold payment from 
the Issuer.* The effect for the consumer 
is much the same as the financing ar¬ 
rangements discussed above. The 
method—the charge card procedure—is, 
of course, different. 

In the initial proceeding on the pro- 
pOMHl rule, the possibility of the use of 
credit cards as a method of avoiding 
the consequences of refitrlcUons on other 
cut-off devices received considerable at¬ 
tention. Proponents of the rule main¬ 
tained that credit cards should be In¬ 
cluded In any Anal rule on the subject 
of buyers’ claims and defenses.* 
Opponents felt that credit cards 
should be excluded, largely because the 
procedure Involved in a credit card 
transaction differed from that in other 
credit sales.* 

In the original proceeding few demon¬ 
strated cases of consumer injury were 
cited.* There was general agreement by 
consumer witnesses that the credit card 
issuer’s ability to Insulate itself from 
card-holder claims and defenses docs 
not result In widespread abuse.* The 
thrmt of consumer testimony was 
that credit cards must be covered in any 
final rule to meet potential abuses.* 
T 7 >u position was premised on several 
assertions. 

(1) Use of credit cards is rising and 
the potential for abuses analogous to 
holder In due course Is great 

(2) Reasons similar to tho.se advanced 
in the case against contractual 
waivers of defenses; that is. that such 
waivers are contracts of adhesion and 
against public policy.* 

(3) That credit card issuers arc simi¬ 
lar to ’’related creditors” hi that they 
are aware of the business practices of 
tlic merchant** 

(4> Such waivers are unfair in an ab¬ 
solute sense.** 

8 «« footnotes Rt end of chapter. 


(6) The acceptance by merchants of 
credit cards, and the display of credit 
card seals or ”log 06 .’* gives rise to an 
implied warranty by the credit card is¬ 
suer as to the merchant's reliability.** 
Adverse witnesses at the original pro¬ 
ceeding based their oppoeltion to inclu¬ 
sion of credit cards largely on the fol¬ 
lowing grounds. 

< 1) The Commission lacks jurisdicUon 
over bank-issued credit cards." 

(2) Credit card waivers are not 
abused.** 

(3) A ban on waiver agreements in 
credit card contracts would <a) make it 
impossible for credit card issuers to op¬ 
erate •* and (b) hamper development of 
modern automated electronic banking 
Improvements." 

(4) The credit card issuer has no way 
to control the retail selling practices of 
the merchant." 

(5) Credit card transactions are in¬ 
herently different, or unique." 

In a reopened proceeding, the Com¬ 
mission revised its rule to contain a pro¬ 
vision which would prohibit sellers from 
accepting credit cards issued in return 
for a waiver of defenses effective against 
the issuer.” In publishing the proposal 
the Commission was aware of the fact 
that—at the time—three stotes had reg¬ 
ulated the use of waiver of defenses 
clauses in credit card transactions." The 
Commission believed that both consum¬ 
ers and industry should have on oppor¬ 
tunity to comment on the subject, in the 
context of a specific proposal, and tliat 
the degree to which credit card waivers 
might be productive of consumer injury 
should be explored on the record. 

In the reopened proceeding many of 
the same argumenU, both pro and con, 
were heard with respect to restriction 
of credit card waivers. Opponents, in 
addition to renewing their prc\iou8 ob¬ 
jections, noted that the Commission 
proposed to regulate such waivers in¬ 
directly through a requirement on retail 
sellers.** Banking interests maintained 
that the Commission could not Indirectly 
control the activities of credit card Is¬ 
suers." Industry representatives and 
other witnesses further noted the unique 
aspects of credit card transactions and 
Uie manner in which they differ from 
the other three-party financing arrange¬ 
ments addressed in the rule." 

Industry representatives again stressed 
the degree to which their operations are 
leading to sophisticated electronic trans¬ 
fer mechanisms which will greatly relieve 
an over-burdened funds transfer system. 
Opponents of credit card regulation 
maintain^ that to place restrictions 
upon such a system in Its early stages 
of development would hamper the per¬ 
fection of a system intended to bring 
long-term benefits to the public. 

Consumer representatives repeated 
their requests that restrictions on credit 
card waivers be Included in the final rule 
to close a substantial loop-hole in the 
protections afforded by the rule." A few 
witnesses testified as to actual cases of 
consumer Injury,** and a number of case 
histories were placed In the written 
record." The majority of these Involve 


billing errors or other practices unre¬ 
lated to the existence of the credit card 
waiver." 

"The Commission concludes that con¬ 
sumer Injury from reliance on the stand¬ 
ard form waiver In credit card contracts 
is Infrequent, when viewed in the con¬ 
text of millions of transactions." At the 
same time, the continuing relationship 
between the Issuer of a credit card and 
the subscriber tends to render abusive 
reliance on the insulation conferred by 
the waiver counterproductive. If the is¬ 
suer wishes to retain a subscriber's busi¬ 
ness. he must seek to Insure customer 
satisfaction in most cases. Credit card is¬ 
suers can and do undertake to intervene 
In consumer disputes with sellers." 

Mrs. Knauer, Special Assistant to the 
President for Consumer Affairs, sum¬ 
marized the relationship between issuers 
and users of credit cards thusly: 

’The credit card company inreeUgatee both 
the cord holder to whom it extends credit, 
and the retaU credit company from which It 
buys the card holder’s debt obligation. 

‘The expcctatloDs of the purchaser In an 
Installment sale, therefore, can be quite dif¬ 
ferent from thoee in a credit card transaction. 

•The credit card holder, however, know'll 
when he signed a credit card charge sUp that 
his obligation to the retail store will be paid 
by the credit card company. ’Thus, the con¬ 
sumer, In a credit card situatlOD, makes the 
credit asBignment hlmielf. He. in effect, di¬ 
rects the reUU store to assign his note to 
the credit card company of his. the con¬ 
sumer's choice. 

•’Secondly, consumers in each of these 
transactions often have different economic 
advantages, as weU. 

’•Installment sales financing Is most often 
used by lower and middle Income consumeni. 
while credit card transactions are usually re¬ 
stricted to middle or upper Income con¬ 
sumers. people who are presumably better 
equipped to defend their economic Interest 

’•More o ver, some credit cards, such as bank 
credit cards, have become a new medium of 
exchange for many Americans permitting 
them to purchsse goods and services through¬ 
out this country and many foreign countrtes 
without the necesalty of carrying large 
amounta of cash or establishing local credit. 
In thU respect, credit cards may be used as 
a ^bstltute for currency In what Is con- 
etdered by the card holder ss essentially a 
cash purchase. 

••Prohibiting waiver, of defenses could well 
compromise a considerable consumer benefit 
from bank cards, with their far-flung accept¬ 
ability as a cash equivalent. 

’•Finally, there hss been eubstantial evi¬ 
dence of abuse of the bolder in due cotirte 
doctrine in the area of Installment ssles. 
I am stire that Is one statement we cmild all 
agree upon. But 1 am not aware of similar 
abuse in credit card transactions. 

•To some extent. I believe that is the result 
of self-policing by credit card companies. 
Most of them carefully Investigate the retail¬ 
ers with whom they deal, and do not hestllate 
to sever relations with them and with sellers 
who do not provide satisfactory merchandise 
or servicee. ThU U exactly the sort of volun¬ 
tary business acUon that can ofUn provlds 
the beet protection for consumers.”" 

In addition to the information dis¬ 
cussed above which has suggested that 
waivers of defenses in credit card con¬ 
tracts are not abused to the same extent 
as the “holder In due course” doctrines 
the Commission is C4^iilzant of recent 
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legislative developments, at the federal 
level* * a'^hlch will alleviate any existing 
problems In this area. The recently en* 
acted Pair Credit Billing Act invalidates 
waivers of defenses in credit card con¬ 
tracts where a card is used to make a 
purchase of more than 50 dollars within 
the state where the user resides or with¬ 
in 100 miles of the place where the card 
is issued.^* The Commission has no reason 
to believe that this legislation will not 
afford adequate protection to consumers 
at the present time. 


t Roas. **The Credit Card's Painful Coming- 
of-Age.'* Fortune, October, 1071. p. 108. 
Travel and entertainment cards (**T and S") 
art American Express, Diners Club . and 
Carte Blanche. Nationally distributed bank 
cards are Master Charge (Interbank Card As- 
aoctatlon) and the Bank-Amerlcard (Na¬ 
tional BankAmericard. Inc.). 

>Tbe cards issued by retaU stores—at 120 
milUoii, the largest category of charge cards 
outstanding—do not pose this potential 
dimcultj since they are not three party cards. 
Likewise, the 00 million travel cards 
currently held do not involve waiver 
agreements. 

Kessler, Tr. 1066; Bwankln. Tr. 1365: 
waller, Tr. 1038. 

•Ey., Daniel (BankAmericard), Tr. 1335, 
1354-6; Doyle (American Bankers Associa¬ 
tion), Tr. 109. 1128; Morgan Interbank 
Card Association |*'Master Charge" |, Tr. 
1220: Seraftne (Charge Account Bankers As¬ 
sociation) , Tr. 1078. 

*E.g^ the "Richter Sewing Machine Cass'* 
dted by Bees Myerson. Tr. 376-677. 

*K,g„ Bovaldl. Tr. 702; Forhsm. Tr. 630; 
Leatherberry. Tr. 1018; Swankin. TT. 1371. 

Flicker, Tr. 404; Kaaa, Tr. 1200; 
Myerson, Tr. 368; Elsdendrath, Tr. 382-3. See 
alsoR. 334.801.1360. 

•Eovaldi, Tr. 702; Kaat Tr. 1200; Leary, 
Tr. 986; Manin-Trigona, Tr. 683; WUller, Tr. 
1046. 

* Eovaldi, Tr. 796; Kessler, Tr. 1066; Leary. 
Tr.081. 

••E.p., Buxbaum. Tr. 1306; Fumees. Tr. 36; 
I^atherbetry, Tr. 1018; Myerson, Tr. 368; 
waller. Tr. 1046-1049. 

BovaldL, Tr. 807; Leary, Tr. 081. 

»Kasa, Tr. 1200; MarUn-Trlgona. TT. 676, 
583. 

Daniel. Tr. 1240. 1261. 1250; Sera- 
Ane, Tr. 1074. R. 1737 et $eq, (American 
Bankers AesoclaUon (ADA)); R. 1707 et seq. 
(ABA. Interbank. National BankAmericard 
sad two other bank card assodations). 

Badders, Tr. 1334. 1330; Seraftna, Tr. 

1066. 

“Eg.. Daniel, Tr. 1237; 1242; Doyle. Tr. 
1113. 1134; Seraflne, Tr, 1089. 

“Eg.. R. 1737, 1767 R. 2476-2470 (Charge 
Card Association). "It U clear that bank 
charge cards wUl form the foundation for a 
nationwide electronic payment s>'steni. (Sub- 
mUaU>n included newspaper clippings In aub- 
fitsntlatlon of this point). To now burden 
evolving aystem ... would have tntolcr- 
sble oonsequencee." Charge Card Association. 
R, 2477, 

“Eg^ Daniel, Tr. 1238. 1248. 1268. 1264; 
onyle. TT. 110; Serallne, Tr. 1081. One banker, 
however, after making such an assertion, 
P''°ce®ded to ralste precisely how a member 
encouraged a reform In the eeUing 
pr^Ucea of a health spa. Morgan, XT. 1221. 
f,^^*^** ^*ii®** TV. 1236, 1254; Doyle. Tr. 
IW. 1128; Morgan. Tr. 1220; Serallne. Tr. 
i07S. 1077. 

Fed. Reg. 802. Propoeed eectlona rele¬ 
vant to credit card waivers were: 

Jf) card Ueuer, Any person, part- 

corporation or asaooiatloa, includ- 
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Ing a bank, which by agreement extends to a 
cardholder the right to use a credit card In 
oo iv n eot lon with a consumer transaoUon. 

( 8 ) Cerdhotder, Any consumer who enters 
Into an agreement with a credit card issuer 
extending to such consumer the right to 
use a credit card In connection with a oon- 
aumer transaoUon. 

In any consumer iraosacUon It conatltutee 
an unfair and decepUve act or practice for 
a sailer to: 


(d) Enter into any agreement, contract or 
other obUgaUon for parUclpatlon In a credit 
card plan srlth any credit card Issuer who; 

(1) Takes or receives from a cardholder 
any agreement, contract or other obligation, 
except one conforming to Section n(b) of 
ihla rule, which contains any proviidon 
whereby the cardholder agrees not to assert 
against the Iwuer claims or defenses aris¬ 
ing out of consumer transaoUons arranged 
srlth the Issuer's credit card, up to the full 
amount nnanced srlth the credit card In that 
transaction. 

(2) Places any Ume limitation on the 
rights of a credit card holder to assert clalma 
or defemea sitting out ot a consumer trans¬ 
action which la ahorter than the period In 
which paymenu are to be made for the sale 
or lease or the date of final delivery of the 
goods or the oompleUon of the fumuhlng of 
the services, whichever Is longeat. 

•Arts. Rev. Slat. Ann. |44-146(A) (8upp. 
1871): Ch. 1010 I 4 11071) Cal. Acta. 2162-66 
(adding Cal. Civ. Code 9 174720); Mass. Ann, 
Laws Ch. 226. | 12F (8upp. 18711. 

“Eg., Michael J. Larson. Vice-President. 
Marine National Exchange Bank. Milwaukee. 
Wise., Tr. 2123; Ronald E. Brandel. repre¬ 
senting Western BUtes Bankcard Assoola- 
Uon, Tr. 1669; Joint Bankers Statement. R. 
6302. 

■Eg., Wltneasea cited note 17, mpra and 
Hinckley, Tr, 1783; North American NaUonal 
Baxik. R. 6801. 

■Eg., Witneesee cited note 18. aupra and 
Mrs. Virginia BLnauer, Special Aaslstant to 
the President for Consumer Alfalra, Tr, 1383; 
Prof. John O. Weisiart, Assoc. Profesaor of 
Law. Duke University, Tr. 1468. 

■E.p.. Professor Egon Quttman. American 
University Law School. Tr. 1509; Blair Shlck, 
NaUonal Consumer Law Center, Tr. 1736; 
Stuart Bluestone. on behalf of Consumer 
Federation of America, Tr. 1844-48. 

■Jeffery. TT. 1808-10; Dale S. May. Tr. 
1030: Samlany, Tr. 2106; E. Thos. Oarman. 
Tr. 2207; Edle RoaenfeU, Tr. 2233. 

■Chase, a. 6760; Norris, R. 6663; Sweet. 
R.6602. 

■ See notes 25 and 26. aupra, 

•Estimated at over 300 million transac¬ 
tions per year. Ross. op. cit. aupra. note 1. 

■Tr. 1221; Tr. 1830; R. 7670. 

■Tr. 1403-1406. 

■ Public Law 83-495. October 28. 1874. 

CllAPTEk VI. OPPOSmOK TO Tllg RULE 

A. Opposition to the abolition of the 
holder in due course doctrine. Much of 
the support for the proposed Trade Regu- 
laUon Rule concerning Preservation of 
Consumers* Claims and Defenses has 
been discussed above in previous chap¬ 
ters. Other, more generalized expressions 
of support for the proposal are discussed 
below.* This chapter will evaluate the op¬ 
position to the rule which was elicited in 
the course of public proceedings thereon. 

Fy)r the most part, opponents of the 
rule directed their comments and testi¬ 
mony to the proposal as a whole. They 

Soa footnoiea at end of chapter. 
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did not emphasize particular provisions 
of the rule or focus on Individual compo¬ 
nents of the proposal. Comments with 
respect to the proposed provisions relat¬ 
ing to waivers of defenses In credit card 
transactions were the major exception. 
Our credit card proposal elicited the 
largest volume a* sipecific commentary in 
opposition. 

Effect on coat and avaUabiUtyof credit. 
In the course of rulemaking proceedings, 
industry representatives maintained that 
a Trade Regulation rule which restricted 
the use of promissory notes and waivers 
of defenses in consumer transacUors 
would cause an increase in the cost of 
credit* and/or a decrease in the avail¬ 
ability of consumer credit.* A negative 
Impact on the operations of retail mer¬ 
chants was also predicted. It was argued 
that financial institutloRs would become 
unduly restrictive about the sellers from 
whom they purchased consumer paper * 
and they oiight even stop purchasing 
consumer paper altogether.* On the basis 
of these arguments, some businessmen 
suggested that their retail operations 
would be severely ctirtalled and that some 
among their ranks would be driven out of 
business due to a lack of Anancing. 

David Qezon. President of the Volks- 
w^ogen American Dealers Association tes¬ 
tified that California and PcnnsylvanU 
legislation removing holder in duo 
course status for assignees of contracts 
taken in connection with an automobile 
sale had "worked as a disadvantage to 
t dealers In those statesT." 

"Pmrtlctilarly in tht young caaoa, Uiey (tho 
deaJera) feel the banks have become terri¬ 
bly what we call 'turn dowiwy.* The turn 
downs have increasfd oince the advent of 
this. 

"In California * * * It has cut down aourcos 
of financing." • 

Joseph L. Kaufman, Vice President of 
Pacemaker Con^oratlon, a boat manu¬ 
facturer and owner of a retail boat out¬ 
let in New York, wrote that the New 
York Statute which eliminates the holder 
In due course defemes "has resulted in a 
material decrease in the sales of our 
boats at the manufacturers* level, and 
also at the retail level in New York." * 

Mr. George Jones of the Alabama In¬ 
dependent Automobile Dealers Associa¬ 
tion submitted a survey of the Associa- 
tion*s membership which Indicated that 
the practical impact of the Alabama 
"Mini-Credit Code*' was adverse to both 
the Association membership and to Ala¬ 
bama consumers,* The survey, in Mr. 
Jones* estimation, tended to sliow that 
(i) consumers And it harder to get credit^ 
ill) there are more frequent credit 
rejections by banks since enactment of 
the code and (ill) many of those being 
rejected are worthy of credit Mr. Jones 
concludes, therefore, that such restric¬ 
tions will deprive "thousands of basi¬ 
cally honest and decent** consumers of 
access to credit.* 

Many businessmen predicted that dam¬ 
age to their businesses would result from 
the Increased r e s er ve accoimts and re¬ 
course agreements that banks would re¬ 
quire when buying consumer paper from 
sellers.** They argued that AnAnriAi insti- 
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tuUons did not want the responsibility of 
policing sellers and that sellers would not 
bear the risks or survive with additional 
red tape. Other arguments against the 
rule included the claim that many con¬ 
sumers would stop paying without cause “ 
and that the rule would Interfere with 
free competition.** In particular, it was 
argued that the rule would result in un¬ 
warranted hardship for honest small 
businessmen, w'ho cannot survive without 
readily available financing.** 

There was also particular concern ex¬ 
pressed for the Individual, especially the 
minority businessman, just beginning a 
business without a previously established 
reputation.*^ This problem was discussed 
by Professor Homer Kiipke: 

I must say In all candor that tha result ci 
such a rule may be to make lt*more dlfflcult 
for dealers to get Ananclng when they are 
Just starting buslncas and have no back¬ 
ground or experience to demonstrate that 
they do and can perform satUfaetoniy and 
this U maybe particularly acute in the mi¬ 
nority areas where we are making every effort 
to get started with amall buslneas, but here 
the problem is anyway a problem of subel- 
dlsatioD of small business * * * 

That relatively narrow problem should not 
in my opinion be permltt^ to obstruct what 
Is a very sound reform having much broader 
impllcatlona than the relatively narrow prob¬ 
lem of aiding small business.** 

RcpreseiitaUvcs of financial institu¬ 
tions made many ot these same argu¬ 
ments. Tliey contended that certain 
banks and finance companies would be 
forced to leave the consumer credit field; 
that those who remained would require 
larger reserve accounts and more strin¬ 
gent recourse agreements; and that these 
sxilicies would mean increased costs for 
sellers which would be passed on to con¬ 
sumers. Financial Institutions also as¬ 
serted that they would have to switch to 
direct consumer loans. This, they argued, 
w^ould work further hardship on sellers. 
Finally, in order to meet anticipated de¬ 
mands of consumers, financial institu¬ 
tions suggested that they would have to 
enter the repair business. 

Eugene Haxt. Vice President of a Wis¬ 
consin Bank, commented on his bank's 
experience under Wisconsin's adminis¬ 
trative rule which eliminates the holder 
in due course doctrine In home improve¬ 
ment contracts.** 

Our main bonk. Marine National, hod been 
buying MOO.OOO a month home-improvement 
paper. That paper had dropped to $50,000 a 
month and we ore making the fUty In direct 
loana. Our outatonding home Improvement 
paper aeveii years ago was $7 mUlion, It's 
now $3 million.** 

Mr. Hart felt that banks wrill have to 
require large reserves which will decrease 
working capital and . . many will be 
forced out of business.’*** 

Later in his testimony Mr. Hart was 
asked to elaborate on why tliere was such 
a great decline in the amoimt of home 
improvement paper accepted. He re¬ 
sponded. 

1 think there boa been a drying up In the 
hualoeos ... no one In the banking buoineot 
wonts any paper that generates problems. 


See footnotea at end of chapter. 
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We look to the sellero. the dealers that give 
us good paper, and If we see any degree of 
problem, we just don*t wont them on our 
books. I think people have gone out of that 
business. . . . The home Improvement busi¬ 
ness used to be strictly a time-selling buil- 
nese but now those people that remain ore 
pretty legitimate.** 

Creditor obligation to police the mar^ 
ket. Industry members al^ asserted that 
they are in no position to know the status 
and reputation of retail merchants; that 
they cannot, realistically, be expected to 
police retail sellers.** This assertion Is 
invalidated by other Industry testimony 
which confirms that the volume of con¬ 
sumer saies-finance transactions is such 
that creditors have a full opportunity to 
detect and predict the incidence of con¬ 
sumer sales abuse on a statistically reli¬ 
able scale.** 

Additionally, this record reflects the 
fact that financial Institutions have ac¬ 
cess to a variety of information which 
yields an accurate and reliable picture of 
a merchant's reputation. Creditors who 
finance consumer transactions can and 
do conduct through background inves¬ 
tigations of any merchant negotiating 
consiuner paper. This is true despite the 
fact that wliere a creditor occupies the 
protected status of a "holder In due 
courso”, he may look to the con.*Jumer 
debtor for payment notwithstanding 
seller misconduct. 

In this connection, the record contains 
references to a variety of industry tools. 
For example, all lenders approved by the 
Federal Housing Administration to grant 
home-improvement loans automatically 
receive a list of individuali and firms 
which have failed to perform satisfacto¬ 
rily on FHA-lnsured home-Improvement 
jobs. The list, maintained by HUD-PHA. 
is called the "Precautionary Measures 
List". 

The list, which is kept up to date (names 
ore contlDUoUy added, and deleted if the con¬ 
tractor reforms), has at present |approxi¬ 
mately 5000| names of companlea (and In¬ 
dividuals! for which the FHA refuses to In¬ 
sure loons, on the theory that it has a re- 
sponslblUty to the public not to be a party to 
deceit. Thus, every lender handing out FHA- 
lnsured home-improvement loons knows 
which home-Improvement oompanlee have 
acted in an unreliable manner and has guide¬ 
line for Its Judgmenu In this area.** 

Many finance industry witnesses indi¬ 
cated that their companies always screen 
the paper they purchase.** 

We look to the sellera. the dealers that give 
us good paper: and, if we see any degree of 
problems, we just don’t wont them on our 
books;.** 

With reference to the Wisconsin Con¬ 
sumer Act. Mr. Bill W. Dixon. Vice Presi¬ 
dent of the Wisconsin Installment Bank¬ 
ers Association, responded to the ques¬ 
tion. "has the Wisconsin law changed 
your operation In any way?" as follows: 

Not slgnlAcantly. There are some changes. 
Quite frankly we always investigated the mer¬ 
chants with whom we do business. We do a 
little better job now In the area of our credit 
approval. 

There'S not been any slgnlff coni changes at 
this time, but we ore taking a closer look at 


certain typeo, I'd say. of marginal credit as a 
result of the new Act • • • •• 

Richard P. McManus. Assistant t>lrcc- 
tor. Law Department, Household Finance 
Corporation, testified, 

other steps we feel (are importontl In pro¬ 
tecting the consumer are trying to investigate 
the merchant from whom we purchase con¬ 
tracts. 

This is probably a singularly meet impor¬ 
tant aspect. In doing this, we make every 
effort Co be sure that people from whom we 
buy oontracu ore ethical, responsible busl- 
neesmen, 

Wc buy paper only from those that we have 
personoUy Investigated and our personal In¬ 
vestigation goes Into such matters os ethics, 
financial abiaty. financial cap€u:ity. bustness 
ability, so forth. 

We cstogorlcalty reject any merchant that 
has had substantial and substantiated con¬ 
sumer oomplaints registered with the Bet¬ 
ter Business Bureau. 


It has been our experience that the best 
time to resolve complaints is early In the 
game. After that we maintain complaint 
records on each merchant with whom we 
deal and when we find that a merchant has 
a number of oomplaints that go unresolved, 
where there’s been misrepresentation, so 
forth, we terminate our dealing with this 
merchant. 

We think this program of merchant In¬ 
vestigation and Inspection U effective. 

• • • • • 

Once we establish an agreement with a 
merchant about paper, we conclude a financ¬ 
ing agreement. United this arrangement we 
require him to repurchase any contract that 
relates to merchandise that has been unsat¬ 
isfactory and not properly resolved.*’ 

Alternatives available to creditors. Mr. 
McManus* final point adverts to a variety 
of contractual arrangements between 
creditors and retailers which operate to 
protect the financial institution In con¬ 
sumer transactions. One such arrange¬ 
ment is a "repurchase" or "recourse * 
provision in a contract between a re¬ 
tailer and a finance company. Such pro¬ 
visions obligate the retailer to assume 
full or partial liability for a consumer 
default on a related credit obligation 
While it may be true that even the most 
conscientious program of screening 
sellers will not eliminate all risk of seller 
misconduct, a repurchase agreement of 
the use of a "reserve" account can pro¬ 
tect the financial institution against any 
risk that remains. In this connection, the 
Uniform Commercial Code provides: 

any p«raoD who tronkfers an lostnimvnt 
and recelvei consideration warranta to his 
transferee . . . that ... no defense of any 
party is good against him.* 

The code thus expressly recognizes 
and mandates Imposition of the assur- 
. ances Mr. McManus* firm routinely ob¬ 
tains from sellers. 

Professor Homer Kripke testified about 
the use of various recourse arrangement^ 
in consumer LransacUons. His testimony 
is based on his experiences as counsel for 
large finance companies.* 

Banka and financial companies hare fre¬ 
quently urged that freedom from meechsn- 
dlae-related defense la eaaentlol for a finan¬ 
cial Institution. In order that It can oervlce 
the merchants by acquiring from them the 
obligations of their customero. In to for M 
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thoM argumenU rent on purported legal 
gitmnda, they aeem to be without aubatance. 

Thua. It U publlclr argued bj a dnaxioe 
cocDpany that if consumer installment obU- 
gaUoos acquired by It from sellers were sub* 
Ject to consumer defenses, the obligations 
cotild not be carried on lU balance sheet as 
assets and this disadvantage would make it 
Impossible for the company to-engage in the 
financing of consumer obligations for dealers. 
The same company, however, ta heavily en* 
gaged In factoring, which likewise constsU of 
holding obligations of buyers purchased from 
sellers (usually in a commercial conteat). 
No effort Is made in the factoring business 
to protect the third party from defenses be¬ 
tween the original parties by a waiver of 
defense clause or use of negousble note, and 
yet the factoring receivables always appear 
on the balance sheet of the financing insti¬ 
tutions handling them. 

Similarly, the banks have sometimes pub¬ 
licly argued that if consumer Installment ob- 
llgaUoos purchased from merchanu were 
subject to defenses, they would not be legal 
for Investment by banks, because they would 
not be firm obll^tlons. This is specious rea¬ 
soning, in my opinion. Banks have always dis¬ 
counted negotiable notes arising In merchan¬ 
dise transaotlons. and have relied on the 
holder in due course doctrine. That doctrine 
does not give protection against the **real"* 
defenses of the maker, namely fraud In the 
factum, infancy, incapacity, duress. Illegality 
Including usury, etc. See Uniform Commer¬ 
cial Code Section 3-SOA which is In force 
in nearly every state. This means, therefore, 
that whenever a bank dlscounu a note which 
had its Inception between a buyer and a sell¬ 
er, the bank U subject to all the possibUlUes 
of holding an unenforceable note arising 
from usury, fraud In the factum, infancy, 
etc. Thus, there may be complete legal de¬ 
fenses to the obllgsUon held by the bank, 
and the proposition asserted that banks msy 
not hold obllgaUons which may be unen¬ 
forceable would preclude the bank from ever 
holding notes created by other parties. It ob- 
Tiouily U not the law. 

Thus the question of additional customer 
defenees arising from merchandise misrep- 
reeentations or breaches of warranty does 
not involve a basic change in the legal posi¬ 
tion of Ihs banks, but merely a substantive 
change in the possible extent of the risks of 
uncollectibUlty which they provide for by 
their reserves for losses. 

This brings us to the second and perhaps 
more significant aspect of the claims of the 
financial institutions, namely, that they can¬ 
not afford to handle consumer installment 
ObllgaUons If they are subject to the risks 
of customer dlssatUfactkm. 1 considered this 
quesUon for many years when I was counsel 
lor a large consumer finance organization 
^ in subsequent years of practice specializ¬ 
ing In that field- In 1950 I took the poelUon 
in the Yale Law Journal that although the 
holder in due course doctrine was properly 
sppllcable In this sltuaUon. the question was 
really of little pracUcal moment^it was 
much ado about nothing. Kripke, Chattel 
Paper as a Negotiable Specialty. 69 Tale L. J. 
1909, 1214-1222 (1960). I was then speaking 
to the context of the business of a company 
^Ich prided itself on its reputability and the 
character of the busineat it was doing, and 
would have been quick to refuse to do busl- 
h«es with dealers who produced a significant 
*mM>unt of customer diasatlsfactJoa. Subse- 
quenUy. when the New York statutes (re- 
^wUng the holder-ln-due-oourse doctrine) 
passed, the quesUon arose In that finan¬ 
cial organisation whether we should Insert 
in our contracts the clause authorized by 
statute that w ould Invoke the waiver of de- 

See footnotes at end of chapter. 


fense argument. The Vice President then in 
charge of operations decided- with my ad¬ 
vice and concurrence, that the nature of 
our operations was such that we would not 
need the protection. That company had long 
since voluntarily abandoned tbe negotia¬ 
ble note as a means of obtaining that kind 
of protection. 

I cannot believe that hanks do or should do 
a leaser quality of bustness than this or are 
in any greater need for protection from the 
customers of banking clients. It would be 
Interesting to see whether any bank would so 
denigrate the quality of its own operations as 
to submit figures showing that this Issue Is 
Important In lU collections. I have a hunch 
that the Issue will prove to be statlstlcmUy 
meaningless for the banks, and rests more on 
a yearning for clear lawyers' opinions about 
enforceability than on facts.* A bank ought 
to do no lees than a factoring company, 
namely, to investigate Its client's experience 
with customer claims for adjustment and re¬ 
turns. and to refuse to do business with a 
merchant whose percentage thereof Is too 
great. 

It may be useftil to clarify a point here. 
Borne endoreecnents of negotiable notes by 
merchants for the sale of customer obllga¬ 
Uons to banks are ^without recourse*. Like¬ 
wise. In tbe factoring business, which In¬ 
volves the sale of non-customers* obligations 
to the factor Is done 'without reoouree'. These 
terms do not mean that as between tbe 
financing InsUtution and the merchant, the 
financing InsUtuUon assumes the risk of 
customer dlssaUsfacUoa. The underlying 
agreemenu always contain a warranty by the 
merchant to the Institution that the cus¬ 
tomer has received and has accepted the 
goods and has no claim with respect thereto; 
therefore if the otistomer does have a claim 
that a warranty was breached, the financing 
InsUtuUon does have recourse against the 
merchant. This problem, therefore, can arise 
as ulUmately significant only in eases where 
the merchant has become insolvent and the 
question to whether the customer or the 
financing insUtuUon must take tbe loss. Even 
with an Insolvent merchant the financing In- 
sUtutloQ freqtienUy need not take the losses, 
because many financing arrangements In¬ 
volve the withholding from the merchant. 
exacUy for this purpose, of a porUon of the 
purchase price paid by the financing institu¬ 
tion to the merchant for the customer obli¬ 
gation. In any event, tbe bank to in a far 
better position than the customer to deter¬ 
mine whether a merchant to insolvent and is 
likely to be in a position where he cannot 
honor his warranties and repreeentaUons as 
to tbe merchandise sold. 

This problem has become aouts as the In¬ 
stallment credit system has moved from 
reputable merchants and financing Institu¬ 
tions serving middle-class customers Into the 
poverty areas where needy and Ignorant cus¬ 
tomers are preyed on by disreputable mer¬ 
chants. In this context my assertion of i960 
that the problem Is unimportant factually no 
longer holds true. 

The question to whether banks and other 
financial institutions are going to make avail¬ 
able an immunity in a third-party position to 
business optraUons which IniUct 
severe monetary damage and other distress on 
Ignorant weak people by disreputable means. 
The only effective means of control of these 
merchanto to by making It the Interest of tbe 
financing insUtuUons to deal only with 
reputable merchanu. This can be done only 
by abolishing the financing InsUtuUons* op¬ 
portunity to get free of merchandise defenses. 
Tbe banks ought to be ashamed of arguing 
that they are serving merchanu whose In¬ 
juries to their customers sre so substanUml 
ss to constitute s algnlflcant Impairment of 
the coUecUblUty of the obllgaUons.** 


CommisMicn resolution of cost and 
supply Questions: As noted earlier In this 
chapter, one of the major points in op¬ 
position to the rule concerned anticipated 
adverse effects on the cost of supply of 
consumer credit. In considering this is¬ 
sue. the Commission has carefully re¬ 
viewed the material in the public record, 
especially the testimony of law enforce¬ 
ment officials and other witnesses from 
those Jurisdictions which have enacted 
or adopted effective statutory restrictions 
upon the holder in due course doctrine 
and other cutoff devices.** AddiUonally, 
the Commission has reviewed the com¬ 
prehensive work of the NaUonal Com¬ 
mission on Consumer Finance on Uils 
specific issue ** and has noted the testi¬ 
mony of representatives of the NCCP 
staff on the record for this proceeding." 

When the initial proposal in this 
proceeding was published, relatively little 
•'hard evidence** or economic data was 
available concerning the demonstrated 
impact of legislative efforts aimed at re¬ 
striction of the holder doctrine and other 
cutoff devices. The only evidence avail¬ 
able at the time was ambiguous data 
drawn from the State of Connecticut." 

In the course of this proceeding the 
Commission has received considerable 
testimony concerning the impact of 
emerging state legislation similar to the 
rule. Almost without excepUon it sup¬ 
ports the finding that there has been 
little, if any, negative impact from such 
legislation." This conclusion was ad¬ 
vanced by industry witnesses and was Im¬ 
plicit In their assessment of the Impact of 
laws in states with which they were 
familiar." For example: 

II to fair to tay then— leVa narrow It to 
jrour experience in California . . . —that by 
and large the bolder In due oouree doctrine li 
a dead letter, and that as a matter of fact 
financial tnstt tut Iona are sUU flourtahlng? 

Mr, Smith! They are flourtohtng . , . 

The bank financing of automobUee to ex¬ 
panding. 

• • • • • 

I don't think the Reea-Leverlng |Acl) 
change haa pmuaded any banka to get out 
of the automobile financing bualneaa.* 

Consumer witnesses nuule similar as¬ 
sertions,. Blair ShJek. LeglslaUve Coordi¬ 
nator of the National Consumer Law 
Center. Boston, testified as to the Massa¬ 
chusetts experience. 

In Uaasachuaetta, for example. It wax the 
firat state to aboltoh holder-ln-due-courae in 
a comprehenalve aenae through consumer 
tranAxctlona. There to absolutely nothing to 
indicate that as you compare Maxxachuaetta 
with, say, CcMioecUcut, a very analogotta 
aute. that anything haa changed, that there 
was a need to change the rate structure, that 
poople in Connecticut that are low income 
people are getting credit that aren't In Mas- 
aachuaetta. There was just no evidence of 
that. 

• • • • » 

Tbe Maaeachuaetu banka have a—almost 
a decade erf experience. They don't come for¬ 
ward with their Internal daU. We can only 
look at the external and aay It doesn't hap¬ 
pen. it'B nevar happened, that restricting one 
of t hes e remedies or applying it hers against 
a holder in due course haa made any mean¬ 
ingful difference at an In availabUity of 
credit or the price of credit,* 
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Finally, these facts were also confirmed 
by State law enforcement officials based 
on their experiences. 

Richard Victor, Assistant Attorney 
General. Wisconsin Department of Jus¬ 
tice* said: 

We are eery fortunate in Wlaooniln In that 
the problem which U dealt with by your 
proposed rule haa been covered In depth by 
the WtaocmBln Conaumer Act. 

The Wlaoonain Consumer Act prohibits ne- 
goUable Instrumenta tn consumer credit 
sales transactions as well as interloclclng 
loan. 

These interlocking loans are subetanUally 
the same by definlUon aa your related provi¬ 
sions* 

The Act alao provides that waiver of de¬ 
fense claueee ase Ineffective for the first 12 
months following assignment... 

It Is clear that in the Wisconsin Consumer 
Act and yours aa well fills an urgent need 
without unduly burdening the busineas- 
man,* 

A nntSonwlde survey conducted by the 
National CommLsslon on Consumer Fi¬ 
nance provides the most authoritative 
evaluation and prediction of expected 
impact of this nile.^ It supports the as¬ 
sertion that this rule will not imduly 
burden business or consumers. Douglas 
P. Oreer, Pnrfcssor of Economics at the 
tJnlvcrsity of Maryland, and formerly 
Economic Consultant to N.C.C.F., dis¬ 
cussed his work in this area during hear¬ 
ings on the rule. 

The second major part of my testimony 
relatea to our attempt to . •. determine the 
extent to which credit avaitabUtty would 
be reduced or interest rates affected by abd- 
lahment of these two remedies. 

* • • what ws do with the econometrics 

• • • Is to attempt to IsoUte the effect of 
one varlahte by holding the Influence of all 
relevant variables constant, and In that way 
we can estimate the Impact of one variable, 
a dependent variable, such aa exte n a i o n a of 
credit or Interest rates. 

And this U basically the way we attempted 
to treat the matter here. 

* * * the oheenrationa In terms of denial 
of these remedies was in terms of those 
states that have prohibited both waiver and 
holder • • • 

* * * It can be concluded that denial of 
these remedies Is likely to reduce credit avaU- 
ability of one particular type . . . That Is: 
Installment credit written at the retailer 

• m • 41 

Professor Greer predicted a reduction 
in the amount of ci^it extended in con¬ 
nection with certain consumer sales 
transactions In the neighborhood of 5 to 
10 percent * This suggests a very slight 
impact is likely from restrictions on cut¬ 
off devices in consumer sales. A finding 
that this rule may marginally reduce 
the aggregate amount of sales-related 
credit which Is extended is not a per- 
masive argument against its adoption.^ 

Elimination of cutoff devices in con- 
lumcr transactions should have the effect 
of causing creditors to be reluctant to 
finance transactions with merchants who 
engage in disreputable or unethical sales 
practices. Predatory merchants will thus 
find it more difficult to obtain a line of 
credit. At present, sellers are in a posi¬ 
tion to unload paper rapidly to willing 
acceptance creditors, leaving the creditor 
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to worry about coDectlon. The creditor. In 
turn, need not concern himself about 
abusive sales practice. He may rely on 
his statutory or contractual insulation 
from the seller In the event that a dis¬ 
pute arises in the process of collection. 

An excellent example of such condi¬ 
tions and their adverse impact is af¬ 
forded by the Monarch ConstnicUon cose 
in the District of Columbia. Monarch 
CoustrucUon promised borne improve¬ 
ments to owners of rowhouses in lower- 
middle income and lower Income areas 
of the city. In return they took promis¬ 
sory notes which represented staggering 
consumer Indebtedness—often many 
times the annual income of the maker. 
The promised home improvements were 
usually never undertaken; if begun, they 
were not completed. Had the promised 
work been done. Its acknowledged value 
would have been far less than the in¬ 
debtedness Incurred. 

Had this rule or a similar state statute 
been in effect. Monarch ConstrocUon 
Company would have been an obvious 
**reduction'' in the amount of aggregate 
consumer credit outstanding in the Dis¬ 
trict of Columbia. However, this reduc¬ 
tion would not necessarily have included 
all of the potential demand for home im¬ 
provement work that was ultimately ab¬ 
sorbed by Monarch. It is reasonable to 
expect that those of Monarch's custom¬ 
ers who really needed home improve¬ 
ment work, and reached this conclusion 
without the help of the high-pressure 
sales tactics which characterized the 
Monarch operation,^ could and would 
have sought financing for legitimate 
contracts executed with reputable firms. 
The evidence that a reputable firm would 
have charged far less than Monarch, for 
vastly more comprehensive work. It 
should be clear that the reduction in 
outstanding credit occasioned by Che ap- 
pUcation of the proposed rule to a Mon- 
arch-like seller refiects both social util¬ 
ity and an improvement tn the financial 
aitaatioa of individual consumers. 

Letit suppose thst sboUUou of the rule 
dries up tbs credit to the **Xood-rree9er- 
recket** operator. This Is the feUow who un¬ 
loads freesert having a retail value of not 
more than tSOO at a price oX SOOO to which 
he adds Intercit. Uieuranoe, and other 
chargsB. I think we should aak **Who needs 
that kind of credit?** We should ask the same 
question IT we should find that the rule 
dries up credit to the seller oX shoddily made 
sewing machines st outrageously high prices. 
We can also do without the credit that en¬ 
ables the home Improvement swindler to 
move with the good weather up and down 
the East Ooast.« 

IXuring these proceedings proponents 
from many of the jurisdictions which 
have enacted legislation stmOar to the 
rule indicated that no significant In¬ 
creases in cost or decreases in avaflabH- 
ity had been observed. They also pointed 
out that consumers in all economic 
classes have been harmed by application 
of the cutoff devices the rule will pro¬ 
hibit. We believe that the benefits to 
consumers occasiemed by this rule vastly 
outweigh predicted Impact on credit or 
supply. 


Readily available credit from a fiy-by- 
night salesman who does not deliver the 
goods or perform as promised does not 
benefit consumers. The record contains 
hundreds of examples of this type of 
transaction. We agree with the many 
proponents of the rule who stated that 
honest merchants, financial insUtutlom 
and consumers alike win benefit by state 
and federal regulation which restricts the 
operation of predatory sellers. 

The record of this proceeding shows 
that the inequiUes of the present system 
will be eliminated If a greater responsi¬ 
bility is placed upon the financial institu¬ 
tions to police the merchants with whom 
they deal. The costs associated with this 
rule will be shared by banks, other finan¬ 
cial institutions, sellers, and ultimately 
consumers. Witnesses in support of the 
rule frequently likened increased ecsts 
to ''insurance premiums*' paid to obtain 
a general improvement in retail sale? 
practices. 

The industry su-gument that credit 
should be made available to marginal 
risks by retention of cutoff devices was 
uniformly rejected by proponents of the 
role. If methods to extend availability of 
credit need to be found, they should be 
undertaken as an affirmative effort to 
develop innovative new programs, such 
as establishing incentives for reputable 
"general market" retailers to extend 
credit to the working poor or to open 
branches in low-income neighborhoods 
so that the poor might have access to 
quality goods at competitive prices. The 
solution to the problem does not lie In 
continuing a credit practice which has 
been shown to be Uxjurious to aU con¬ 
sumers. 

Finally, the record refiects little likeli¬ 
hood of any significant impact on Inter¬ 
est rates. 'This fact is confirmed by wit¬ 
nesses from reform states. It is also con¬ 
firmed by the work of Dr. Greer and the 
NCCP, as Dr. Greer testified: 

The eeoQiHl major part of my teeUmony 
relates to our attempt to * * * determini- 
the extent to which credit avaflabtltty would 
be reduced or Interest rates affected by 
aboUShment of these two remedies • • • 

Finally, we attempted to estimate the effect 
of denial for the Intcveet rate on sw^ credit; 
that la. credit extended at the retatlern 
and we find that the Interest rate la fedneed 
allghtly as a result of abotuhroent of thssc 
remsdles, the InterMt rate charged to the 
consumer and alao the net tnterert rate 
earned by financial Inetltuttons buying tbU 
credit paper. 

The retailer's partldpstlon does not esem 
to be affected; It Is only the net rate earned 
by the financial Institution and the consumer 
rate. 

Now. 1 think that this result Is due to the 
fact that with abolishment of these pro- 
vteioni there Is a change In the quality of the 
credit and also the risk httrden home by 
the financial InsUtution. such that with the 
lower itek burden borne by the financial In¬ 
stitution the ratee of charge are going to be 
lower.^ 

We conclude this discussion with ref¬ 
erence to the teettmony of Thomas 
Tahnk. Supervisor of Consumer Credit 
for the Minnesota Department of Com¬ 
merce. It summarizes many of the con¬ 
cerns raised in the course of proceed¬ 
ings on this rule. 
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Information for this statement was 
gathered from a cross section of all licensed 
ananclal Institutions and from consumer 
proteetkm groups both In and ouulde of 
government. 

The State ol Minneaota enacted a law In 
1971 similar to the proposed trade rule deal* * 
tng with Intra-atate transactions. 

To the extent that our two years of ex- 
pcrlenoa under the Act might provide some 
Indication of Its probable Impact on the 
nation as a whole are would like to sum- 
marlae the Act. lU impact on our economy 
and Its ahortcocnlngs. 

We feel that the proposed trade* rule will 
uddress Itself on a national Ion’s! to basically 
the same pn^lems that our law deals with 
on the local level. Wo view the proposed trade 
rule as a companion to rather than a sub¬ 
stitute for our law. 


The real impact seems to have been on the 
iunaller finance oompanlea serving the lower 
middle Claes and poor areas. Such residents 
were unable to obtain bank financing—not 
because it wasn't desirable—they Just dldnt 
qualify. So they financed their purchases 
from car Jockeys, bait and switch sewing 
machine companies and secondhand a^plU 
ance dealers through local finance companies. 
Transactlona were handled on both condi¬ 
tional sales contracts and loans through 
related creditors. These companies did em¬ 
ploy the holder In due oourse doctrlzM on a 
regular basis. 

The Legal Aid Society and Better Business 
Buresua report thst the new law hii beon 
very effecUve in persuading used car dealers 
that a 9900 used car should hsve more thsn a 
fire minute warranty; In convincing used 
furniture dealers that a eofa tits better with 
four legs: and that the stereo really Isn't 
“free** when one has to purchsae 50 record 
slbuma at 97.95 a piece. Reputable finance 
rompanles, out of economic necessity, were 
forced to carefully select their dealers. 

Has the law hurt business? 

Is It harder for the poor to obtain sum- 
cleat credit? 

We don't think so. 

Finance companies are out dally beating 
the pavement searching for good dealers; 
they find that there's never enough. 

Legal Aid attorneys attempting to unweave 
the financial messes of their cllenU report 
that there Is more than adequate credit 
sia liable. 

We conclude that the now law has helped 
those it was Intended to help and has not. 
IS was first feared, acted as a damper on the 
economy. 

Minnesotans have lived under the Act for 
^most two years. From our vantage point, r e 
Iw that the Act has been good for the state, 
^Ih lu consumers and lU businesses. None 
of the dampening effects on our economy 
that were feared have occurred. 

We in Minnesota support the adopUon of 
w proposed trade rule.«* 

B. Opposition based on related devcl- 
opments in the fleld. In the original pro- 
many parties urged that the 
Commission withhold action until the re¬ 
port of the National Commission on Con- 
Finance was completed and pub- 
i»he<L That report was released in Jan- 
1973.* Among the recommenda- 
ucto are proposals to abolish the holder 
course doctrine and waivers of 
aefenses, and to sharply restrict vendor- 
related loan8,“ 

In the reopened proceeding, the Com- 
n^iMioD was urged to wait at least four 

8 s# footnotts at end of chapter. 


years from the date of the NCCP report, 
in order that the individual states might 
have an opportunity to enact the NCCF 
recommendations." Additionally, it was 
pointed out that the recommendations of 
the NCCP were intended to be considered 
as a comprehensive proposal which ought 
not to be acted upon piecemeal.^ 

The Commission does not agree that 
the restrictions embodied In this rule 
cannot be enacted as an independent reg¬ 
ulation. separate and apart from the 
comprehensive, large-scale changes rec¬ 
ommended by the NCCP, Many states 
have legislated restrictions similar to this 
rule V ithout undertaking concurrent 
changej in the Interest rate celling or 
other aspects of con-sumer finance. In ad¬ 
dition. the Commission notes that NCCP 
statistics strongly suggest that alteration 
of rate ceilings is not necessary when 
considering a restriction of third party 
cutoff devices." 

The Commission has therefore deter¬ 
mined that further delay in restriction 
of devices which serve to cut off con¬ 
sumers* defenses against third party 
financers is not warranted. 

State action: Many states have acted 
in some manner to alter or eliminate the 
traditional holder in due course and 
waiver of defense doctrines as applied to 
consumer installment sales. The question 
thus arises whether state action has 
made Commission action unnecessary. In 
general, industry representatives said 
yes and consumer representatives said 
no." After careful review of the state¬ 
ments in the record and existing state 
legislation the following observations can 
be made. 

(a) Of all the states that have legis¬ 
lated. only a few have enacted a compre¬ 
hensive measure." Some states have abol¬ 
ished either the holder in due course doc¬ 
trine or waiver of defense clauses, but 
not both." Many states have not dealt 
with the problem of the vendor-related 
loan." In other states, major exceptions 
or exclusions are contained In the legis¬ 
lation. or the statute applies to only one 
typed transaction, e.g.. automobile sales, 
home soUcitation sales, home improve¬ 
ment sales, to the exclusion of others." 
These partial limitations do not reach 
the full extent of the problem." (b) Con¬ 
sumer representatives noted on the rec¬ 
ord. that in states that have not acted, 
the opponents of consumer credit reform 
are so strong that no statute is likely to 
pass." 

(c) The considerable number of inter¬ 
state consumer credit transactions which 
may elude even the most comprehensive 
state statutory protection" will be af¬ 
fected by this Rule. 

(d> Pmponents of the nilc emphasized 
a need for uniformity of protection. They 
believe that a comprehensive trade reg¬ 
ulation rule, uninfiuenced by local pres¬ 
sure. would be a major step in achieving 
this goal." 

(e) While a growing number of state 
courts have held application of holder 
in due course or waiver of defenses to be 
unconscionable when applied In con¬ 
sumer transaction," such decisions are 
not comprehensive In effect Judicial re¬ 


lief requires more time and money than 
most consumers can afford and it is 
only available In the most extreme 
cases^" 

For these reasons the Commission con¬ 
cludes that this Rule will serve as a 
model for further state legislation and 
give slates which lack legislation im¬ 
petus to act" The argument that the 
Commission must always **wait for others 
to act** Is not a persuasive one. Further 
delay of this measure would be inai^pro- 
piiate and unjustified. 
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^R. 370. 

•R. 0011-6048. 

• Tr. 1502. 

»*8ee notea 4 and 5. nipra. Alao. Ira J. 
Lefton. Tr. 688; B. D. Cartwright. Pennsyl¬ 
vania banker, R. 88. 

“ David Oeaon, Tr. 1277; Ira J. Lefton. Tr. 
685; L. A. Rosebarry. Tennesse# banker. R. 67; 
Leonard Cohen, R. 1877. 

“R.55. 

” Eg.. Georg# Jonta. Tr. 1507-00. 

Eg., Robert Doyle. Tr. 1137; Helen Nelson. 
Tr. 720. 

“ Tr, 549-50; see al«o Helen Nelaon. Tr. 720. 

“Jack Wateon, Pennsylvania banker, R, 
372. 

” Wise. Ann. Code 110.8 (1970). 

“Hart. Tr. 895. 

“Tr. 896. 

“Tr. 705-706. Mr. Hart also attributed 
■ozne of the decline to the 3-day ooollng-off 
period requirement. Finally, when aaked 
Whether National Marine Bank's drop from 
9400D00 to 950.000 was due primarily to Wta- 
oonsln's restriction on the bolder-ln-due- 
course doctrine (promulgated one year be¬ 
fore the heartngs). Mr. Hart responded. -Well, 
this has been over a period of ten years. 
There’s been a gradual diminution** (TY. 
710), 

“Eg.. Tt. 387-g90 Louis Oroes, Boulevard 
Loan Company, New Jersey: TY. 1272 (David 
Oeson. Volkswagen American Dealers Asso¬ 
ciation); R. 81 (Cessna Plnanoe Corp ); R. 
1377 (Independent Finance Association of 
lUlnoU); R, 1640-41 (Richard P. Sebaumann 
Indiana Automobile Dealers Associa¬ 
tion); 1651-53 (Robert Holland. Ohio Na¬ 
tional Bank of Columbus); R. 166b>61 (Con¬ 
necticut Credit Union League. Inc.); R. 1667- 
69 (Ke)th Nelson for Mercantile Credit 
Oorp.) •TTie burden of such policing Is really 
tremendous • • R. noS (Don H. Reavls 
for bank of the Southwest. AmarUlo. Texas); 
R. 1707 (Roland Bartson. Bell Federal Sav¬ 
ings. Chicago); R. 1912 (Consumer Bankers 
Association), B, 2524 (John F. aine. Min- 
neapolls), 

“Eg.. Hart. Tr. 691; Oron, Tt. 382; Doyle, 
Tr. not. 

“ Magnuson and Carper. The Derk Side of 
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t/ie Marketplace 86 (1888). Xnfonnatloa |ln 
brackets] updated to June. 1072. by Interview 
with Mr. Stanabury of the Property Improve¬ 
ment Omoe of FHA. by telephone, June 28, 
1072. At the time the quoted material was 
written (1068), the number of Arms on the 
PreoauUonar>' Measures List was **OTer 7,000**. 
The number declined by approximately 80% 
over the years 1068-72, which period also 
marked a time of slgnlfleaDt acuvlty In'the 
legislatures of about twenty sutes In enact¬ 
ing restrtcttons upon the holder in due course 
doctrine. Indeed, many of the statutes are 
^leolfloally aimed at homo Improvements. 

Hart, Tr. 708; Robert B. Evans. Na¬ 
tional Consumer Finance Ass'n., Tr.. 1700; 
Richard P. McManus, Household Finance 
Oorp., Tr. 2024; Bill W. Dixon, Wisconsin In¬ 
stallment Bankers Aas*n., Tr. 2154. 

* Eugene W. Hart, Vice President. Marine 
National Exchange Bank. Milwaukee. Tr. 705. 

»Tr. 2164-66. 

» Tr. 2024-2025. 

UOC 3-417 (2) (d). The comment to this 
provlaloa states: **The poelUon Is taken that 
the buyer does not undertake to buy an In¬ 
strument Incapable of enXoroement, and that 
In the absence of contrary underatandLog the 
warranty la Implied. Even where a buyer 
takes as a holder In due course who will cut 
off the defense, he sUll does not undertake 
to buy a lawsuit with the necessity of prov¬ 
ing his status.*' Of course, the mere exist¬ 
ence of this warranty makes It harder for 
consumers to defeat "holder** status. 

•Tr. 427. 

* (Statistics assembled by the National 
CommlBslon on Consumer Finance confirm 
Prof. Kripke's assessment. See National Com- 
mlaslon on Ocniumer Finance, "Consxuner 
Credit in the United SUtes* 86 (1072).] 

•» Eugene W. Hart, Tr. 681; Prof. WU- 
11am F. wmier, *rr. 1038; Lawrence R. Bux- 
baum. Attorney Oeneral's Office. Common¬ 
wealth of Massachusetts, Tr. 1300; Jim Smith, 
Senior Vice President. Security Pacific Na¬ 
tional Bank. California, Tr. 1437; Robert B. 
Evans, Maryland. Tr. 1707; John 8. Hinckley. 
National Automobile Dealers Association 
(Utah), Tr. 1704; McManus, Tr, 2023-47; Lar¬ 
son. Tr. 2123-45: BUI W. Dixon, *rr. 2146-60; 
Richard Victor, Asalstant Attorney General, 
Wisconsin Department of Justice, lY. 2173- 
2181. 

**Alan R. Feldman and Douglas Greer, 
**Credltor8* Remedies and Contractual Pro¬ 
visions; A Legal and Economic Analysis of 
Consun^er Credit Col lections'*. Volume V of 
the National Commission on Consumer Fi¬ 
nance Studies, summarized In Oonaumer 
Credit In the United Statea, Report of the 
National Commission on Consumer Finance, 
pp. 34-88 (Washington, 1072), hereafter 
cited "NCCF Report**. 

a* Milton W. Scbober. General Counsel, 
Douglas F. Greer. Economic Consultant, 
NCCF. 

a* Note. **A Case Study of the Impact of 
Consumer L^islation: The Elimination of 
Negotlahlllty and the COollng-Off Period.*' 78 
Taie L. J. 813 (1060), where, at p. 665, U la 
concluded from the study thst 

**E1imlnaUng negotiability makes fraudu¬ 
lent dealers bad credit risks, and thus Induces 
Snanclal Institutions to be reluctant to take 
their notes. The findings of this study sug¬ 
gest thst ftnanclera impose Important new 
restrictions on dealers which should reduce 
the extent of fraud In sales. On the other 
hand, the conservative reaction by most 
hanks and finance companies to the elimina¬ 
tion of negotlahllity In Connecticut has 
created another cost—widespread difficulty 
in marketing consumer paper. This apparent 
overreactlon has resulted In higher charges 
to consumers sud damage to legitimate busi¬ 
nessmen. Whether these costs more than off¬ 
set the benefits from restrictions designed to 
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penalize fraudulent dealers Is impossible to 
calculate exactly.'* 

•Seenotes36-42(a) Infra, 

Hart. Smith. Evans, Hlckley, Mc¬ 
Manus. Larson, Dixon, note 31. rupra. 

•Jim Smith, Senior Vice President, Secu¬ 
rity Pacific National Bank. San Francisco, Tr. 
1465-6. 

•Tr. 1757-1768, 

•Tr. 2174-755. 

• NCCF Report, p. 88 . 

« Tr. 1604-05. 

•Tr. 1595, 

• It la significant that the N.C.Crecom- 
m^ded Imposition of restrictions analogous 
to those contained In this rule, despite the 
predicted marginal diminution in aggregate 
credit. See N.C.CJP. Report at pages 34-38. 

• Sot With A Gun. Jean Carper (NY 1973). 

• Fairfax Leary; R 2073-2074. 

•Tr. 1504, 1606. 

« Tr. 2107-2200, 2203. 

•E.p., Paul Daniel, Tr. 1262; Virginia H. 
Knauer. Tr. 000; Robert Serafine, Tr. 1034; 
JUn Smith. Tr. 1105; David C. Todd. Tr. 1180. 
American Industrial Bankers Association. R. 
20 . 

•National Commission on Constimer Fi¬ 
nance. **Cotuiuiner Credit In the United 
SUtes^ (Washington, 1072). 

•/d. at 34-38. 

•E. 0 ., MUton W. Schober. Tr. 1017. 

•Schober, TT. 1616; MorrU, Tr. 1701. 

•See the testimony of Or. Greer cited in 
footnote 46. 

•• Eg., Paul Daniel. Tt, 1253; Robert Doyle. 
Tr. 1100 1124; Loula Gross. *rr. 383; Eugene 
Hart, Tr. 604. 607; J. Manley Head. Tr. 1189- 
40; Warren J. McEleney, Tr. 1282. 1286; Rob¬ 
ert 8 . OAon. Tr. 054. 060; James Schlnts, 
Pennsylvania Independent Automobile Deal¬ 
ers Association. R. 55; Michael J. Larson, 
Marine Natl. Exchange Bank. Milwaukee, 
Wisconsin, H. 59. 

• Eg.. Ruth Chamey, Tr. 460; Betty 
Furness, Tr. 34-36; Lester 8 . Goldblatt, Tr. 
460; Virginia Knauer, Tr. 001; Fairfax Leary, 
Jr., Tr. 070; Bees Myenion, Tr. 366; Fred 
Speaker, TY. 1027; David Swankln, Tr. 1372; 
William F. Wllller, Tr. 1034. 1041; Robert 
Wagman. Chairman. Sandon Members United 
to Act. St. Louis, R. 1250: Robert Hsdler. 
Legal Assistance Foundation of Champaign 
County, nUnois. R. 1294. 

•Eg.. Massachusetts. New York, New Jer¬ 
sey, Wisootvsin. Interaction between statutory 
and decisional law probably makes California 
eligible for this list as well. The limited time 
that leglalatlon has been effective In other 
)uri 6 dlctk>na makes evaluation difficult. 

• Eg., Connecticut. Mississippi, Nevada, 
Texas. New Mexico. 

• Massachusetts. New York, kfaryland and 
the District of Columbia have explicitly 
closed this loophole. 

•E.g., In California, the statute with the 
strongest protection excludes motor vehicle 
and home Improvement sales; Connecticut 
(statute applied only to home solicitation 
sales); Delaware (excludes motor vehicle and 
home repair sales). 

•Prof. Homer Krlpke, Tt. 430; Robert 8 . 
Powell, Tr. 207. 

•ff 0 ., Wilbur Leatherberry, Tr, 1010; Wag- 
man. Tr. 600; WUllam Wllller. Tr. 1034. 

• The following witnesses testified that 
iransacUona often Involve an out-of-stats 
party; Jack Klsendrath. Tr, 831; Julia Fuller, 
Tr. 020; Anthony Martin-Trlgona, Tr. 910; 
Dennis J. Roberts. 11, Tr. 420; Alan Sims, *rr. 
214. See also note 67, eupra p. 40. 

• Dean W. Determan. Tr. 1006; Betty Fur¬ 
ness. Tr. 42: Lester 8 . Goldblatt. Tr. 468^: 
Howard I. Kaufman. Tr. 606; Virginia H. 
Knauer. Tr. 900; Homer Krlpke. Tr. 440; 
Fairfax Leary. Jr,. Tr. 070; Bess Myerson, Tr. 
365: Helen Nelson, Tr. 721: Sarah H. Newman. 
Tr. 008: Edwin Palumbo. Tr. 413: Fred Speak¬ 


er. Tr. 1027; Eve Widows. Tr. 04: William 
WUller, Tr. 1035; Views of the AtlanU Legal 
Aid Society. Tr. 23. 

•S.g.. Unico V. Owen. 50 NJ. 101, 232 A.2d 
405 (1067); Commercial Credit Corp. v. 
Chllda, 100 Ark., 1073. 137 S.W. 2d 160 (1040); 
Commercial Credit Corp. v. Orange County 
Mach. Work!, 34 CaL 2d 766, 214 P. 2d 819 
(1950); Mutual Fin. Co. v. Martin. 63 So. 2d 
65 (fla. 1053). Fairfield Credit Corp. v. Don- 
neUy, 264 A.2d 547 (I960): Geiger Plzianrr 
Co. V. Graham. 123 Ga. App. 771. 182 8.B. 2d 
521 (1071). 

•Judge Arthur Dunn. Tr. 770; Benny L, 
Kass, Tr. 1219; Homer Krlpke, Tr. 438; Falr> 
fax Leary, Jr., Tr. 960; Wilbur Leatherbero'. 
Tr. 1016; Steven MIndell. Tr. 24; Agnes Ryan. 
Tr. 658; Alan Sims. Tr. 218. 

•Many witnesses agrse that a trade regu¬ 
lation rule would encourage rather than 
discourage further state action. Eg.. Barbara 
Flicker, Tr. 407; Betty Furness, Tr. 32; Benny 
L. Kass. Tr, 1206: Steven MIndell. Tr. 30; 
Helen Nelson, Tr. 721: Stephen SchloaShsrg. 
Tr. 862: David Swankln. Tr. 1372; Cf. Bober: 
a Olson. TT. 062; Rex Carpenter. Tr. 848. 862. 

CHAPTER VU. WHAT Til* REVISED RUl.E DOES 
AND WHY 

Part One. The purpose of this rule, Tlie 
Commission believes that it Is an unfair 
practice for a seller to employ procedure. 
In the course of arranging the flnancinti 
of a consumer sale which separate the 
buyer's duty to pay for goods or services 
from the seller’s reciprocal duty to per¬ 
form as promised. The Commission's 
rulemaking procedures, which encourage 
broad participation on the part of in¬ 
terested parties and which result in a 
bright-line standard of conduct in ap* 
proprlate cases, serve the three-fold in¬ 
terest of clarity, uniformity, and fair¬ 
ness to the regulated industry.' For this 
reason, where a Trade Regulation h 
found to be necessary and appropriate, 
any final rule must be as concise and 
straightforward as possible. 

The final revisions of this rule refiect 
modifications for concision and coverage. 
As revised, the rule will prevent sellers 
from foreclosing consumer equities in 
credit sale transactions. It will prevent 
the use of direct-loan financing to ac¬ 
complish the same end. 

Policy considerations. In promulgating^ 
this rule for enactment the Commission 
has considered and resolved a variety of 
policy considerations. We will discuss 
these considerations here to place this 
rule In perspective. 

Our primary concern. In the course of 
these proceedings, has been the distri¬ 
bution or allocation of costs occasioned 
by seller misconduct in credit sale trans¬ 
actions. These costs arise from breaches 
of contract, breaches of warranty* mis¬ 
representation. and even fraud. The cur¬ 
rent commercial system whicli enables 
sellers and creditors to dh'orcc a con¬ 
sumer's obligation to pay for goods and 
services from the seller's obligation to 
perform as promised, allocates all of 
these costs to the consumer/buyer. Con¬ 
sumers are generally not in a position to 
evaluate the likelihood of seller mlscon- 
duct In a particular transaction. Miscon- 
’duct costs are not incorporated in the 
price of the goods or services, nor are 
they reflected In any deferred payment 

See footnotcfl at end of chapter. 
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prlco or unpaid balance of a sales-re- 
lated loan. Seller misconduct costs are 
thus externalized in a ^*ay that renders 
many sales finance transactions inher* 
ently deceptive and misleadina. In addi¬ 
tion, to the extent that consumers are 
also compelled to bear the costs occa¬ 
sioned by the misconduct of another, 
while the “guUty^* party avoids all lia¬ 
bility, we believe that reliance on con¬ 
tractual foreclosures of equities In con¬ 
sumer transactions constitutes an unfair 
practice under Section Five of the F.T.C. 
Act 

The Commission believes that only 
when prices approach or approximate 
real social costs do consumer choices in 
the market tend towards an optima] al¬ 
location of society’s resources.* Our objec- 
Uve then. In this rule, is two fold. First 
we would employ our remedial authority 
to modify existing commercial behavior 
such that the costs occasioned by seller 
xnl5conduct in the consumer maiicet are 
reduced to the lowest possible level in the 
retail distribution system. Second, where 
certain seller misconduct costs cannot be 
eliminated from the market we would 
require that such costs be internalized, so 
that the prices paid by consumers more 
accuratdy reflect the true social coets of 
engSKlng In a credit sale transaction.* 

In the preceding chapters, we have dis¬ 
cussed the nature and extent of seller 
misconduct costs which are allocated in 
ail or part to consumers by means of 
discount financing and direct loan fi¬ 
nancing. We have also discussed the rea¬ 
sons why the current cmnmercial system 
has these effects. Consumers are not in a 
position to police the market, exert lever¬ 
age over seUers. or vindicate their legal 
rights in cases of clear abuse. The sheer 
expense of obtaining an accurate assess¬ 
ment of the likelihood of seller miscon¬ 
duct in a particular case are prohibitive. 
High-pressure sales tactics combined 
with documented misrepresentations in 
many lines of retail endeavor further re¬ 
duce the likelihood that an individual 
buyer can successfully weigh the proba¬ 
bility that a given transaction will spawn 
a claim or defense. Redress via the legal 
system Is seldom a viable alternative for 
consumers where problems occur. Delays 
combine with the unpredictable results 
produced by the legal system to often re¬ 
sult in increased harm for the consumer 
liUgant* Where a seller is sued, the con¬ 
sumer must undertake the further risk 
that his defendant will prove Insolvent or 
unavailable on the day of legal reckon¬ 
ing.* 

This rule approaches these problems 
by reallocating the costs of seller mis¬ 
conduct in the consumer market. It 
would, we believe, reduce these costs to 
we minimum level obtainable In an Im¬ 
perfect system and Internalize those that 
^main.* As a practical matter, the credi¬ 
tor is always in a better position than the 
buyer to return seller ml^onduct costs to 
^Ici^ the guilty party. This Is the real- 
JpJ^Uon desired, a return of costs to the 
wty who generates them. The creditor 
the transaction is in a better 
PQ^taon to do this than the consumer, 

8 ^ footnotes at end of chapter. 


becau.se Cl) he engages in many transac¬ 
tions where consumers deal Infrequently; 
(2) he has access to a variety of infor¬ 
mation systems which are unavailable to 
consumers; (3) he has recourse to con¬ 
tractual devices which render the routine 
return of seller misconduct costs to 
sellers relatively cheap and automatic; 
and (4) the creditor possesses the means 
to initiate a lawsuit and prosecute It to 
judgement where recourse to the legal 
system is necessary. 

We believe that a rule which compels 
creditors to either absorb seller miscon¬ 
duct coets or return them to sellers, by 
denying sellers access to cut-off devices, 
will discourage many of the predatory 
practices and schemes discussed al^e 
in Chapter m. Creditors will simply not 
accept the risks generated by the truly 
unscrupulous merchant The market will 
be rmliced In this fashion and all parties 
will benefit accordingly. Where appli¬ 
cable economic^ militate against a cred¬ 
itor effort to return misconduct costs 
to a particular seller, due to the limited 
or irregular nature of such costs, the rule 
would require the creditor to absorb such 
costs himself. That is. where a consumer 
claim or defense Is valid, but limited In 
amount, a creditor may choose to accept 
less payment from the consumer to bavc 
transaction costs associated with pursu¬ 
ing the seller whose conduct gave rise to 
the claim. The creditor may also look to 
a “reserve** or “recourse** arrangement 
or account with the seller for reimburse¬ 
ment. In such cases, the price of financ¬ 
ing will more accurately reflect the actual 
costs of sales finance. 

In cases where ‘^repurchase** or “re¬ 
serve** contracts, or other recourse 
devices available to creditors, facilitate 
the return of an account to a seller, or 
whenever serious harm Is occasioned by 
seller misconduct, the creditor wUl com¬ 
pel the seller to carry the costs so oc¬ 
casioned. Again, the result will be a more 
accurate price for consumer goods. 

The Commission. In adopting this rule. 
Is mindful of the fact that a regulation 
which requires creditors to cither absorb 
seller misconduct costs or return them 
to sellers, may have the effect of impos¬ 
ing some buyer misconduct costs on 
sellers too. *rhis could occur where a re¬ 
purchase contract facilitates the dis- 
garding of bad debts by returning them 
to the seller who generated lh«n. It Is 
probably true that creditors are more 
efBcient collectors of bad debts than ore 
sellers. *rhus. a system which engenders 
an increase In the number of bad debts 
sellers must collect may yield a slight 
reduction in efficiency with respect to 
**con8umcr misconduct** costs. 

We are persuaded that such disecono¬ 
mies will be substantially outweighed by 
the benefits which will attend a re¬ 
orientation which causes the market to 
absorb seller misconduct costs. Creditors 
and seUers are In a position to engage In 
meaningful, arms-lcngth. bargaining 
over the terms contained In recourse ar¬ 
rangements. The Commission has re¬ 
ceived substantial evidence that such 
agreements are routinely employed In 
sales-flnance transactions, and that the 


provisions contairled therein can be 
tailor-made to the needs of both parties. 
Such recourse contracts between seUers 
and creditors are constantly refined by 
the development and modification, based 
on experi^ce. of reserve accounts which 
allocate risk and liability between the 
parties to correspond with actuarial as¬ 
sessments of risks.* 

Section five of the F.T.C, act and the 
extemalization of seller misconduct 
costs. The policy considerations dis¬ 
cussed immediately above underpin our 
conclusion that the use of promissory 
notes, waivers of defenses, and vendor- 
related loan financing to foreclose con¬ 
sumer claims and defenses in credit sale 
transactions constitutes an unfair prac¬ 
tice under 15 U.S.C. 45. as amended. It 
Is unfair to subject an innocent party 
to costs and harm occasioned by a guilty 
party. Consumers are clearly injured by 
a system which forces them to bear the 
full risk and burden of sales related 
abuses. *rhere can be little commercial 
justification for such a system. 'The de¬ 
sired reallocation of cost and risk will 
both reduce the costs of seller miscon¬ 
duct In the marketplace and return the 
residuum to the guilty parties. Consum¬ 
ers and honest merchants will benefit, 
as prices come to reflect actual transac¬ 
tion costs and honest merchants no 
longer need compete with those who rely 
on abusive sales practices.* 

In announcing this rule, we are pur¬ 
suing oiu- statutory mandate to identify 
and prevent unfair or deceptive practices 
In the marketplace. *rhls authority has 
been analogized by the United States 
Supreme Court to the jiU'IsdlcUon of a 
commercial equity court* We have thus 
weighed competing equities In the mar¬ 
ket in reaching our conclusion that the 
mechanical abrogation of consumer 
claims and defenses is unfair to con¬ 
sumers. We conclude that a consumer’s 
duty to pay for goods or services must 
not be separated from a seller’s duty to 
perform as promised, regardlcsw of the 
manner in which t>ayment Is made. In 
reaching this conclusion we note thou¬ 
sands of Instances, documented in the 
record of this proceeding, where the sep¬ 
aration of what are normally regarded 
as reciprocal duties caused substantial 
Injury to consumers. The common sense 
shock articulated by many of the con¬ 
sumer witnesses upon learning that their 
duty to repay a creditor was totally un¬ 
related to their seller’s promises Is per¬ 
haps the clearest and most direct evi¬ 
dence of the Injurious and distorted Im¬ 
pact of the challenged practices. 

Section Five of the FTC Act and Con- 
tracts of Adhesion, Furthermore, the 
Commission concludes that the economic 
Injury to consumers discussed here¬ 
in above results from tenns contained in 
form contracts. Consumer witnesses and 
the many legal services groups who par¬ 
ticipated In the proceeding Indicated re¬ 
peatedly that promissory notes and 
waivers of defenses are inserted as boil¬ 
erplate in installment agreements. They 
also stated that consumers rarely com¬ 
prehend the significance of these devices 
at the time when the transaction Is con- 
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summated. Our detailed findings in this 
connection are set forth in Chapter IIL 

It is clear from the poll conducted by 
the Office of Economic Opportunity, and 
from statistics submitted by consumer 
groups and legal services offices, that the 
extemalization of seller misconduct costs 
which causes substantial consumer In¬ 
jury is a function of an adhesive bargain¬ 
ing process. Promissory notes and waiv¬ 
ers of defenses are presented to consum¬ 
ers on a take it or leave it basis. These 
contracts are drafted by sellers and cred¬ 
itors and they are not susceptible to 
modification at the point of sale. 

The Commission believes that relief 
under Section five of the FTC Act is ap¬ 
propriate where sellers or creditors im¬ 
pose adhesive contracts upon consumers, 
where such contracts contain terms 
which injure consumers, and where con¬ 
sumer injury is not off-set by a reason¬ 
able measure of value received In return. 
In this connection, the Commission's 
authority to examine and prohibit unfair 
practices in or affecting commerce in the 
manner of a commercial equity court Is 
appropriately applied to this problem.** 
Where one party to a transaction enjoys 
substantial advantages with respect to 
the consumers with whom he deals, it is 
appropriate for the Commission to con¬ 
duct an inquiry to determine whether the 
dominant party is using an overabund¬ 
ance of market power, or commercial ad¬ 
vantage. in an Inequitable manner. 

We have conducted the contemplated 
inquiry in this case. We have reached a 
determination that it constitutes an un¬ 
fair and deceptive practice to use con¬ 
tractual boilerplate to separate a buyer's 
duty to pay from a seller's duty to per¬ 
form. We arc persuaded that this bifur¬ 
cation of duties with its attendant exter- 
nalization of costs injures both consum¬ 
ers and the market. We know of no sub¬ 
stantial benefits which may be received 
by consumers in return for the valuable 
legal rights they arc compelled to relin¬ 
quish. We can imagine no reasonable 
measure of value which could Justify re¬ 
quiring consumers to assume all ri^ of 
seller misconduct, particularly where 
creditors who profit from consumer sales 
have access to superior information com¬ 
bined with the means and capacity to 
deal with seller misconduct costs expe¬ 
ditiously and economically. 

Our findings with respect to the use 
of vendor related loans to separate a con¬ 
sumer's duty to pay from his seller's 
duty to perform are detailed In Chapter 
IV. We are of the view that the use of 
direct ]6an agreements is no less adhe¬ 
sive than the use of installment sales 
contracts which incorporate waivers or 
promissory notes. Wc have received sub¬ 
stantial evidence that sellers work co¬ 
operatively with lenders to foreclose 
consumer equities, and that such cooper¬ 
ation involves high-pressure sales tac¬ 
tics and deceptive and misleading state¬ 
ments. We have received substantial evi¬ 
dence that this rule would be seriously 
weakened by a failure to address the 
vendor related loan problem. Wc are 


See footnotes at end of chapter. 
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therefore persuaded that the reasoning 
appearing above in this chapter applies 
with equal force to direct loan financing, 
and that our rule must apply to "pur¬ 
chase money" loan transactions. 

Part Two. What the revised rule does. 
What is meant by eliminating foreclo¬ 
sures of equities. This rule is directed at 
the preservation of consumer claims and 
defenses. It will require that all consumer 
credit contracts generated by consumer 
sales include a provision which allows 
the consumer to assert his sale-related 
claims and defenses against any holder 
of the credit obligation. From the con¬ 
sumer's standpoint, this means that a 
consumer can (1) defend a creditor stilt 
for payment of an obligation by raising 
a valid claim against the seller as a set¬ 
off. and (2) maintain an affirmative ac¬ 
tion against a creditor who has received 
payments for a return of monies paid 
on account The latter alternative will 
only be available where a seller's breach 
Is so substantial that a court Is persuaded 
that rescission and restitution are Jus¬ 
tified. The most typical example of such 
a case would Involve non-delivery, where 
delivery was scheduled after the date 
payments to a creditor commenced. 

Thus, the rule will give the courts the 
authority to examine the equities in an 
imderlying sale, and it will prevent sellers 
from foreclosing Judicial review of their 
conduct. Sellers and creditors will be 
responsible for seller misconduct. The 
courts will remain the final arbiters of 
equities between a seller and a consumer. 
However, the liability occasioned by the 
contract modification Imposed by this 
rule should have two effects. First, it 
will impel creditors to exercise reason¬ 
able care in financing certain sales trans¬ 
actions.** Second, it will induce credit 
outlets to take certain mechanical steps 
to facilitate the process whereby a con¬ 
tract Is returned to a seller for cause. 

Transactions to which this rule 
applies. The Commission has carefully 
weighed the commercial circumstances 
which Justify imposition of this nile. We 
have concluded that consumer credit 
obligations should be subject to claims 
and defenses whenever credit is arranged 
or secured in connection with a continu¬ 
ing relationship between a seller and a 
creditor. In such cases, for the purposes 
of Section Five of the FTC Act, seller 
and creditor may properly be viewed as 
Joint venturers.** The basic rationale for 
the rule, namely that sellers should not 
avoid the costs occasioned by their mis¬ 
conduct and creditors are always in a 
better position than consumers to return 
misconduct costs, applies in any situation 
where sellers and creditors work coop¬ 
eratively to finance consumer sales. 

Discount transactions. The revised 
rule applies to all consumer discount 
transactions. Such transactions contem¬ 
plate the routine assignment of con¬ 
sumer credit obligations to acceptance 
creditors. In many cases the creditor who 
purchases this paper also finances the 
seller's acquisition of inventory. A close 
and continuing relationship is thus the 
norm. The revised rule defines "Creditor" 
as a person who "finances the sale of 


goods or services to consumers on a 
deferred payment basis". The words "Fi¬ 
nancing a Sale" are specifically tied to 
the Truth in Lending definition of 
"Credit Sale", The rule thus applies to 
all retail installment obligations affected 
by the Truth in Lending Act. A seller Is 
a "Creditor" for the purposes of the rule 
whenever he executes a retail install¬ 
ment contract In his capacity of seller 
and creditor, the seller is enjoined from 
taking or receiving a consumer credit 
contract, of any kind, which fails to con¬ 
tain the following provision: 

NoncB 

ANY HOLDER OP THIS CONSUMER 
CREDIT CONTRACT 18 SUBJECT TO ALL 
CLAIMS AND DEFENSES WHICH THE 
DEBTOR COULD ASSERT AGAINST THE 
SELLER OF GOODS OR SERVICES OB* 
TAINED PURSUANT HERETO OR WITH 
THE PROCEEDS HEREOF, RECOVERY 
HEREUNDER BY THE DEBTOR SHALL NOT 
EXCEED AMOUNTS PAID BY THE DEBTOR 
HEREUNDER. 

The rule expressly applies to eredit 
contracts arisi^ from sales of service.^ 
such as trade or vocational school agree¬ 
ments as well as sales of consumer tangi¬ 
bles. The record fully supports applica¬ 
tion of this rule to consumer service 
contracts.** 

Our original proposed rule contained 
two distinct prohibitions in discount 
transactions. It required inclusion of a 
similar provision in any promissory note 
or other negotiable Instrument taken in 
connection with a credit sale. It prohib¬ 
ited the use of watvers of defense.*^, 
rights, remedies, claims ., . etc. in con¬ 
nection with credit sales. The final ver¬ 
sion of the rule no longer draws a distinc¬ 
tion between promissory notes and waiv¬ 
ers. Instead of two prohibitions the rule 
contains only one. namely the require¬ 
ment that the specified contract provi¬ 
sion be inserted in all sale-related con¬ 
sumer credit contracts. Our definition of 
'Tinancing a Sale" makes It clear that 
the rule only applies to credit transac¬ 
tions within the meaning of the Truth in 
Lending laws. Our original prohibition on 
waivers would have applied to all sales, 
regardless of whether credit was Involved 
Such a prohibition would have offecteii 
warranties and other obligations which 
were not the subject of this proceeding: 

Finally, by eliminating references to 
terms such as "negotiable" or "negotiable 
In form" we have simplified the rule. We 
have also avoided potential litigation In 
enforcement proceedings by dlmlnatiir*: 
consideration of the technical nature of 
a non-conforming contract. 

Vendor-related loan transactions. The 
original rule proposed by the Commis¬ 
sion did not look beyond discount or ac¬ 
ceptance transactions. The rule was 
limited to installment sales contracts. 
This approach would have permitted 
widespread evasion of the rule. 

Accordingly, as detailed in Chapter IV 
herein, we republished our proposed rule 
for additional hearings and comment 
with respect to the use of vendor-related 
loon financing. Our revised proposal co^ 
tained a general definition of "Related 
Creditor" together with nine cnumcr- 
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ated fact situations which were to create 
a rebuttable presumption that a creditor 
was sulllclently close to a Mller to justify 
Imposition of the rule. Our original defl- 
niUoD of ^'Related Creditor*’ wras broadly 
formulated. It read as follows: 

Any pmon, partnership, oorporation, or 
AssocUtloa. except a credit card issuer with 
respect to hie credit card opemtlone. which 
le engssed in making loans to consumers to 
enable payment to bo made for oonsomer 
goods or services, and which either particl- 
pstes In or is directly connected with the 
consumer trausacUon. 

The nine specific fact situations which 
followed this definition are discussed in 
Chapter IV at pages 62-^. These specific 
criteria did not limit the scope of the 
above definition, but they vrerc most use* 
ful in eliciting testimony on the myriad 
of different arrangements and relation¬ 
ships between consumer loan outlets and 
ret^ sellers which inve^ve some continu¬ 
ing business relationship between the 
parties. Each of the criteria received 
specific support and documentation on 
the record.^ 

In preparing our final version of this 
rule the Commission has simplified and 
clarified its vendor-related loan provi¬ 
sions, taking full account of the informa¬ 
tion elicited during the second round of 
proceedings on the rule. The final ver¬ 
sion will afford the coverage which the 
record Justifies with greater clarity and 
uniformity than our original proposal 
would have engendered. It will provide 
the Commission with a small degree of 
flexibility, in the same manner as the 
original proposal, while announcing a 
clear policy which is readily understood 
and easily followed. 

To the extent that a lender is related 
to a seller by operation of the definition 
of ‘‘Purchase Money Loan”, such a lend¬ 
er occupies a position which is func¬ 
tionally similar to that occupied by a dis¬ 
count creditor who purchas^ the seller’s 
paper. Such lenders have the same access 
to information as discount creditors 
The record strongly suggests that they 
way also obtain equivalent guarantees 
and endorsements from sellers which 
wnbody a ’’repurchase” obli^tion. 

The final version of this rule contains 
no rebuttable presumptions. Operation of 
the rule, in this context, tuim on the 
uiree related d^lnitions of “Purchase 
Money Loan”, “Oontract”, and “Business 
Arrangement”, a creditor being defined 
ae a “person who lends purchase money”. 

The words ’’Purchase Money Loon” are 
defliied os ”a cash advance which is re¬ 
ceived by a consumer In return for a 
Finance Charge* within the meaning of 
w *rruth in Lending Act and Regulation 
z, and which is applied, in whole or sub¬ 
stantial part, to a purchase of goods or 
services from a seller who: 

"<a) refers consumers to the creditor, 
or 

*^(b) is affiliated with the creditor by 
®‘^^*wnon control, contract, or business 
^^ngement” 


8«e footnote at end of chapter. 


The words ^Contract** and “Business 
Arrangement” are defined to Include all 
fonnal or informal arrangements and 
procedures which, based on this record, 
would justify Imputation of an estab¬ 
lished and continuing course of dealing 
between a lender and a seller. *111686 defi¬ 
nitions will encompass all of the situa¬ 
tions enumerated in the rebuttable pre¬ 
sumption segment of our original rule, 
with the exception of the ninth which 
involved knowledge of a seller’s reputa¬ 
tion. We are not persuaded that knowl¬ 
edge alone suggests a course of dealing, 
even though questions of a creditor’s 
knowledge are relevant to a determina¬ 
tion of his relationship with a seller. 
Such a test should not be disi>osltive. It 
raises too many problems of proof. 

We have retained the **refeiTar* test 
originally proposed as one of the rebut¬ 
table presumptions. As proposed it speci¬ 
fied five or more referrals to a creditor. 
Based on this record we are persuaded 
that while the act of referral is sufficient 
to justify imposition of the rule, provided 
referrals are made in the course of some 
routine or arrangement, there is no jus¬ 
tification for choosing a specific number. 
Such a number would be arbitrary and 
unsupportable. There is no reason why- 
flve referrals render a seller’s conduct 
intrinsically unfair where four do not 
One seller may do business In a smal l 
town where the smallest ntunber of re¬ 
ferrals justifies Unimltion of the rule: 
another may do business in a large city 
where a larger number would be required 
to Impose the rule. As a general pxxiposi- 
tlon. we believe that Uils record supports 
the proposition that referrals by a seUer 
make a creditor “related”. Tlic word is 
stated in the plural in the rule. Any seller 
who arranges financing for his customers 
should be prevented from cutting off 
claims and defenses by means of the 
financing so arranged. 

The four definitions of ’’Creditor”. 
•’Purchase Money Loan”, “Contract”, and 
’‘Business Arrangement” will reach every 
situation where a seller and a lender 
may be said to work cooperatively to 
finance consumer sales. We believe that 
the record in this proceeding supports 
application of the rule to all situations 
where concerted or cooperative conduct 
between sellers and creditors is em¬ 
ployed to facUiUte the retail distribu¬ 
tion of goods and services to consumers. 
*11115 is true without regard to the “tnie” 
of credit, loan or discount, which Is used. 
*nie revised rule goes exactly this far and 
no fiuther. 

We have eliminated the “rebuttable 
presumption” mechanism because It is 
unnecessary. The Commission, after re¬ 
view of the comments and testimony re¬ 
ceived during this proceeding, has de¬ 
fined the situations it desires to reach. 
Presumptions may be appropriate absent 
adequate information: howei^r. a pre¬ 
sumption in this rule would work to en¬ 
courage continuing litigation when 
enforcement efforts were made. A pre¬ 
sumption would thereby engraft many 
of the undesirable features of adjudica¬ 
tion onto a Trade Regulation Rule. It 
would encourage inconsistent results in 


successive enforcement proceedings, 
where one party extinguished the pre¬ 
sumption and another failed to do so. 
It would contribute to continuing un¬ 
certainty and unjustified costs and delay 
In enforcement. As we noted at the outset 
of this Chapter, a Trade Regulation Rule 
should serve the threefold interest of uni¬ 
formity. fairness and clarity. 

Pinally, in revising the provisions of 
the rule which are aimed at vendor- 
related loan transactions we have clari¬ 
fied the pracUce which is prohibited. The 
revised rule declares it an unfair pracUce 
within the meaning of Section Five for 
a seller to accept, as fuU or partial pay¬ 
ment for any sale or lease of goods or 
services, the proceeds of a “Purchase 
Money Loan”, unless any consumer 
credit contract which is made or taken 
in connection with the loan contains the 
following provision: 

NOTICE 

ANY HOLDER OF THIS CONSUMER 
CREDIT CONTRACT IS SUBJECT TO ALL 
C1.AIM8 AND DEFENSES WHICH THE 
DEBTOR COULD ASSERT AQAIN8T THE 
SELLER OF G OODS OR SERVICBS OB¬ 
TAINED WI TH THE PROCEEDS HEREOF. 
RECOVERY HEREUNDER BY THE DEBTOR 
SH ALL BE LIMITED TO AMOUNTS PAID 
BY THE DEBTOR HEREUNDER. 

Sellers will thus be prevented from 
relying on vendor-related loan financing 
to avoid the other prohibitions contained 
in this rule. The most logical and con¬ 
cise way of accomplishing this end. in the 
text of a rule, is to prohibit the specific 
conduct which Is challenged. For this 
reason we have focused this provision of 
the rule by applying a direct prohibition 
on the acceptance of loan proceeds m 
pa 3 rment for a sale. Our original proposal 
did not specify what was to constitute the 
unfair practice beyond the act of “engag¬ 
ing in a sale”. 

By simplifying the definitions, focus¬ 
ing our operative language, and eliminat¬ 
ing the broad general definition of “re¬ 
lated creditor*’, we have narrowed our 
vendor-related loan proposal to cor¬ 
respond with what was learned in this 
proceeding. We have also revised our 
vendor-related loan provision so that it 
functions in a manner analogous to the 
balance of the rule. 

The revised rule will require no con¬ 
sumer notice. Many consumers and con- 
sumerlsU urged the Commission to in¬ 
clude a requirement in this rule that a 
notice be attached to pertinent legal 
documents employed in credit sales 
transactions to apprise consumers of 
their legal rights.** We received signifi¬ 
cant evidence that many consumers 
simply fall to read their contracts.** 
*rhcre was therefore a continuing con¬ 
cern expressed that consumers might 
forfeit the benefits conferred by the rule, 
more or less by default. 

The industry opposed any detailed 
consumer notice with vigorous assertions 
that the actual text of the document 
proposed by PTC staff was extremely 
antibusiness in tone.® In this respect 
certain consumer groups agreed that 
consumer education notices, prepared 
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Tor comment in the proceedings, were 
probably too inclusive in scope to be 
fair to the industry.'* 

In our view, the most persuasive case 
for imposing an addlUonal burden on the 
industry in the form of a mandatory 
notice to accompany all consumer credit 
contracts used in credit sales was made 
by witnesses who discussed the problems 
of Spanish-speaking Americans in the 
course ot the New York hearings.** • “ 
These comments and testimony were 
supported by the * testimony of various 
representatives of the Consumer Fed¬ 
eration of America.** Ihe Commission 
is persuaded that Spanish speaking 
Americans are more readily victimized 
by unscrupulous merchants and credi¬ 
tors. The Commission agrees that 
Spanish speaking Americans have more 
difficulty in comprehending and vindi¬ 
cating their legal rights. 

However, despite the unique problems 
of Spanish speaking Americans, we are 
not prepared to Impose a consumer no¬ 
tice requirement on sellers and creditors 
at this time Any such requirement would 
involve duplication and attachment of a 
complex, two-page, document to all re¬ 
lated sales contracts and forms. The 
contents of such a document could be 
construed as incorporated by reference 
in a sales agreement, where this was not 
the Commission's intention. Conversely, 
the contents of nuch a document might 
mislead consumers inio relying on ap¬ 
parent legal lights which were ultimately 
not vindicated by the courts. The pur¬ 
pose of the rule is to permit courts of 
competent jurisdiction to examine the 
equities where a consumer has a claim 
against a seller. The rule thus pnrvcnts 
foreclosures of equities by various means 
of financing a sale, but it does not impose 
any other requirements on the parties. 
Finally, the simple duplication and an¬ 
nexation of a notice slmilarHo the one 
proposed would involve considerable ex¬ 
pense for sellers and creditors. 

The rule requires sellers and creditors 
to include a simple *‘noUoe^ in the text 
of every consumer credit contract which 
is connected with a sale of goods or serv¬ 
ices. The notice must appear In ten point 
bold face type. While the wording of the 
notice Is legalistic, we believe that it will 
be understood by most consumers. 

The Commission also anticlpales a 
substantial consumer education effort on 
the part of its staff after enactment of 
this rule. We will direct our staff to take 
reasonable aciion via the media to pub¬ 
licize the existence of the rule and what 
it means to consumer buyers. Announce¬ 
ments directed at the Spanish commu¬ 
nity win appear in the Spanish lan¬ 
guage. As legal services offices, consumer 
groups, and individual consumers test 
the rule by periodic lawsuits against 
creditors and sellers, and as the courts 
thus become more receptive and accus¬ 
tomed to considering competing equities 
in consumer sale transactions, the rule 
will enjoy increasing knowledge and use 
on the part of all consumers. We will 
monitor developments in this regard, and 


we will take farther action if special 
problems develop. 


«NaU. Petroleum Reftnera Aseoe., et al. v. 
P.TXl., 482 P.2d 872 (DC Cir. 1272). Also wm 
1 DavU, Administrative Law Traatise 8.16 
(1270). 

*C. PergutOA. MicroEconomic Theory, 321- 
02 (1288). 

•id. 

«LltUeaeld. 'The Plight of the Consumer 
tn the Uniform Consumer Credit Code.** 48 
Denver L. J. 18 (1271); and ^Theaervlng Con- 
•umer Defenses In Credit Card Transactlona.** 
81 YaieL.J. 1 (1271). 

• Commercial Credit Plan v. Beebe. 123 Vt. 
317. 187 A.3d 602 (1288); Oroas e. Appelgren, 
487 P.2d 782 (Colo. 1270); Norman v. World 
Wide Distributors. 202 Pa. Super. 53. 126 
A.2d 116 (1263): also aee cases cited In Reply 
Brief for Appelants at 22 and 23. Payne ▼. 
United California Bank. 100 Cal. Rptr. 872 
(1272). 

•See. e. 0 ., O. Calabreat. The Coets of Ae- 
eidente (1270) which oontaini a detailed ex¬ 
planation ot this kind of analytia 

• The Cammiision haa received copies of 
many such agreements in the course of this 
proceeding and related Investigations. See 
CbapPT VI. supra at note 22. 

•See the dlscumlon appearing In F.TC. 
V. Curtis Publishing 78 FTC 1472.1616 (1271) 
where the anticompetitive Impact of permit¬ 
ting an unscnipuloua merchant to retain 
unlawful gains may be a factor In determin¬ 
ing that his conduct violates Section Five. 
Also soe, FTC V. Algoma Lumber. 221 U.8. 87 
(1234): Interstate Borne Equip. Co. at 40 
FTC 260 (1245); and FTC v. Wlnstod Hosiery. 
358 UJS. 483 (1222) where slmllsr theories 
are dlaoussed. 

• See Sperry and Hutchlneon v. FTC, 406 
VS. 233.244 (1272). 

•• Spony and Huchtnsoa ▼. FTC supra note 

2 . 

«*Some courts have already taken stepe 
to Impose a duty of care, albeit a limited one. 
on creditors who wllUngly finance dubious 
sales transactions. Bee eg. Connor v. Great 
Western Savings ft Ixnm Amoe.. 82 Oal. 3d 850, 
447 P. 2d 802 (1288), While the S ft L in this 
case took an active role in the fi n a nc i ng of 
a rasMenttsl development, and while this 
role Included actively participating in the* 
project, many consumer lenders are active 
and willing participants In sales transactions, 
offering ‘‘specials** for favored customers and 
suggevtlng borrowings for summer sales and 
Christmas gift needs. In such cases, the duty 
ett care tmpoeed in Connor seems highly ap- 
propriaio. 

A joint venturer Is defined as one who 
eecka a eepedfio profit jointly with another. 
In a particular transaction. Dttaoher v. Booth, 
13 N J. StrpcT. 688. 671. 80 A.3d 848. 650 
(1081). Also see c.p. Uniform Partnership 
Act. Seo. 13-18. Coventurers or partners are 
genmUy liable tar eahh others* acts on their 
behalf. A joint venture may arise with no 
formal arrangement. It may be Imputed in- 
fcrentlally. Cooperstein v. Shapiro, 122 N.J. 
Eq.238.122 A. 828 a237), 

'•Forham. Tr. 828-28 (represented tsrenty- 
one students who had enrolled In a computer 
training et^ool that srent out of business 
and srbo were under pressure from various 
financial institutions to continue making 
payments); John Keller, Office of the Super¬ 
intendent ot PubUo Instruction, nunots, Tr. 
682-70 (bis office has jurtrdlctlon over 300 
private business and vocational sc h ools in 
niinois and be cites two typical student oom- 
plaints); Mlndell, Tr. 12 (recent case where 
computer echool srent out of buitness); John 
C. Neubauer. Coasitmer Education ft Pro¬ 
tection OrganbBsUon, Dee Moines, Iowa. Tr. 
822; Ronald Fntaoh, Chicago Legal Aid Bu¬ 


reau. Tr. 743-44 (modeling-school case in 
Cook County); John F. Preloznik, Director. 
Wisconsin Jodlcare, Tr. 663; Phyllis Senegal, 
Ltgal Aid Society of Gary, Indiana. Tr. 838- 
32 (two cases involving a karate school); 
BchoU, Tr. 1177; Ryan, Tr. 568^7; Ralph A 
Stone, Chief Attorney, Consumer Law Unie. 
Legal Aid Society of 8t. Louis. R-1327. Ex¬ 
amples of consumer's experiences: Tr. 61-65. 
817>10; R. 100, 101, 111. 1872, 1670. 1584. 
1888. 1712. Ryan. Tr. 657. Patricia Hynes. 
Tr. 250. suggested that the definition **in- 
dude a speclflo reference to servioes pur« 
chased by an individual to aid him or her 
in earning a livelihood**. Such language han 
the advantage of encompassing fees charged 
by employment agenoSee (R. 1153-68), but 
the Commission coosldert the langxiagc 
overly broad for the purposes of this Rule. 

^ See footnotes 13-31 in Chapter IV, supra. 

••Lawrence B. Buxbaum, Tr. 1313: TBresa 
Clark. Tr. 226; Barbara Flicker. Tr. 406; 
Richard HulTman. *rr. 82-20; Patrtda Ryncs. 
Tr, 252; Benny L. Kase. Tr. 1203: Oladp 
Kesaler, Tr. 1060; Fairfax Leary, Jr., Tr. 281; 
Susans Mataen. R. 284. 291: Bern Myerson. 
Tr. 382; Dennis J Roberts H, Tr. 417. 

Benny L. Kass. Tr. 1203; GBadyn 
Kesaler. Tr. 1052; Suzane Matiien. Tr. 224. 
201; Wilbur leatherberry, Tr. 1022; Beae 
Myerson, Tr. 382. 

Hinckley. Tt. 1808; Bernard Davis. 
R. 6084-85. 

« James Lattumer. Legal Aid fioclsty. 
Chicago. Tr. 2226. 

•Sarah Negron. Tr. 51-68, R. 806-807; Jm 
S uarez. Tr. 47-51. B. 200-201; Victor Tice. Tr. 
210-212. R. 808-892. 

•Rose Ferreira. B. 583-588; Amada Ortir. 
R 594-698: Alda Lux Nieves. R 507-500. 

«> Ey., Huffman. Tr. 82: **. . . T/he 

Spanish-speaking (clients] 1 had in the 
South Bronx were at a much graatcr disad¬ 
vantage than other minority groups. Tho 
Spanish-speaking clients were fenermlly 
easily swayed by interpretations of whs*, 
the written English |on a oontract) eays.** 
Leater 9 l Ooldblatt. Legal Aid Society of New 
York. Tr. 474; Thoa. Eovalld, Chicago Goun- 
oil of Lawyers. Tr. 2188. 

•Eg., Wnilams. Tr. 70-71; Huffman. Tr 
00: Kesder, Tr. 1080 (Consumer FedemUon 
or America). 

CUAFTBR vm. DISCUSSION AMO DISPOSITIOS 

OF 8UGCZSTSD ALTRB NATIVES AMENDlCENTfi 

OS REV1SIOK8 TO THE lULB 

A. Limit consumer to defense or setoff. 
Many industry representatives suggested 
that the rule be amended so that the 
consumer may assert his rights only as a 
matter of defense or setoff against a 
claim by the assignee or holder.* Indiistr>* 
representatives argued that such a limi¬ 
tation would prevent the financer from 
becoming a guarantor and that any limi¬ 
tation in the extent of a third party's 
liability was ctoirablc,* 

The practical and poUcy comideratlor, 
which militate against such a limiiatlor. 
on affirmative actions by consumers are 
far more persuasive. For example. Pro¬ 
fessor Egon Quttman, Professor of Isvt 
at American University and a member 
of the District of Columbia Ad Hoc Com¬ 
mittee on Consumer Protection, stated 
at the hearings that such a limitation: 

May affect the credit rating of the con¬ 
sumer who. although ho U under recent leg¬ 
islation entitled to demand tho orasure of 
Improperly dotorminod credit ratings, may 
still find that hii present needs for oredti 
could‘havo boon affected by hU refusal to pey 
a debt arising under a retail installment sal^ 
transaction.* 


See footnotes at end ot chapter. 
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Professor Outtman went cm to say that 
the right to recover against an assignee 
••is nothing new in the law , • . Where 
does the right of financial institutions 
arise to make Uiem different from the 
rest of the people?” • 

Califomla*s ITnruh Act which makes 
an assignee **subject to aU claims and 
defenses of the buyer against the seUer" 
but provides that the buyer may assert 
his rights only **os a matter of defense 
to a claim by the assignee,** • has recently 
been interpreted by the California 8u* 
preme Court.* In a consumer class action 
seeking rescission of the plaintiffs' in¬ 
stallment eontracts. the assignee-finance 
companies claimed that the plaintiffs 
could not bring an affirmative action 
against them. The California Supreme 
Court disagreed, stating: 

The ftnmnee oompanlet contend that under 
this section (of the Unruh Act) plslntllTa may 
not bring an amrmatlve action against them 
for recisslon but may only assert their de- 
fenee of fraud In an action by the Ananoe 
rompanlea to collect on the oootracta and 
then only to the extent of the amount aUU 
owbtf. Upon analysia. howerer. a number 
of coQilderatlons mUltate against such a re- 
ntrlcUve Interpretation. . . • 

The purpose of the Unruh Act la to protect 
ronsumera. and tt ahould be liberally con- 
iitrued to that end. (Morgan t. Bca&or. eo CaL 
2d 881. S89.) If we were to adopt the concept 
of the finance companies U would . • . be- 
otow upon them Immunltlea and privUegea 
against conxiimera unsTailable to them to the 
ordinary commercial transaction. <Cf. Unico 
V. Owen (NJ. 1M7) 202 A.2d 405. 4l7-41g) 

It is suggested by amicus cttiiae that Sec¬ 
tion 1804.2 was intended to eliminate the 
(KMBlblUty that by depriving ssslgnees of any 
right to take free of the buyer*8 defenses 
against the seller despite an agreement to the 
contrary, the section might subject assignees 
to products liability suits which might in- 
volre personal Injuries and large damage 
claims. 

It would be Ironic Indeed tf a provlsSon In 
an act Intended to benefit consumers could 
be inToked to their detriment to such an ex¬ 
tent that they would stand in a len advan¬ 
tageous position than others tn the commer¬ 
cial arena. ... If. despite the allegations of 
the complaint—admittedly true on demur¬ 
rer—we were to adopt the view of the finance 
rompanlea, we would bo according to finan¬ 
cial institutions greater commercial advan¬ 
tage agalnai consumers than they enjoy with 
reference to all others Such a result cannot 
bo justified.’ 

At the New York bearings Bess Mycr- 
son. Commissioner of the New York City 
Department of Consumer Affairs, dis- 
cusaed the New York statute which limits 
the consumer to a defense or setoff and 
stated, •'without the right to Initiate suit. 
• . . consumers are denied a basic weapon 
of protection against unresponsive third 
parties to installment credit contracts.” * 
Another reason for not limiting con¬ 
sumers to a defensive position is that a 
stronger potential consumer remedy will 
encourage greater policing of merchants 
by finance institutions.* 

The most persuasive reason for not 
limiting a consumer to a wholly defensive 
position Is the situation referred to in 
Professor QutUnan’s testimony. A con¬ 
sumer may stop payment after unsuc- 


8ee footnotes at end of chapter. 
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cessfuUy attempting resolution of a com¬ 
plaint with the seller, or he may have 
finally discovered that the seller has 
moved, gone out of business or reincor¬ 
porated as a different entity. During this 
period the consumer may have been mak¬ 
ing payments to the financer in good 
faith, notwithstanding the prior exist¬ 
ence of defenses against the seller. 

If the consumer stops pajrment, he 
may be sued for the balance due by the 
third party financer. The financer may, 
however, elect not to bring sulU especially 
if he knows that he would be unable to 
implead the seller and he knows the con- 
sumer'a defenses may be meritorious. 
Under such circumstances the financer 
may elect to not sue. in the hopes that 
the threat of an unfavorable credit re¬ 
port may move the consumer to pay. 

Finally, it is important to remember 
that the contract provision this rule will 
re<iulre can only be enforced between the 
parties in a court of competent jurisdic¬ 
tion. Tile purpose of this rule is to man¬ 
date judicial scrutiny of a credit sale 
transaction, when a bona fide dilute 
develops between buyer and seller. The 
various cut-off devices discussed in this 
statement foreclose judicial review of the 
equities In such transactions. Consumers 
will not be in a position to obtain an af¬ 
firmative recovery from a creditor, un¬ 
less they have actually commenced pay¬ 
ments and received little or nothing of 
value from the seller. In a case of non¬ 
delivery, total failure of performance, or 
tho like, wc b^eve that the consumer is 
entitled to a refund of monies paid on 
account. 

B. Set maximum amount. Some in¬ 
dustry representatives suggested that 
high price sales should be exempted 
from the rule for two reasons. First, the 
consumer who buys a high priced ‘lux¬ 
ury” item such as an airplane or a 
boat is generally more sophisticated 
than the average consumer and. there¬ 
fore. h likely to read and understand the 
legal consequences of his contracts.^ 
Second, the seller of such items relies on 
Immediate sale of consumer Installment 
contracts in order to replenish his 
costly inventory. If the market for tills 
paper becomes tighter lndustr>* contends 
that many of these sellerB would be 
driven out of business.” This assertion 
rests on assumptions about the alleged 
difficulty of assigning notes in the ab¬ 
sence of cut-off devices. The weaknesses 
of these argumenta have been examined 
above.** The price of a house fun of 
furniture, an automobile, certain home 
improvements or other necessity items 
purchased by average consumers often 
exceeds the $2,500 or even the $5,000 
urged by Industry spokesmen as an up¬ 
per limit to the rule. The rule should pro¬ 
tect the rights of middle income con¬ 
sumers as weU as low income 
consumers.** 

The basis for the rule is a finding that 
reliance on various cut-off devices is on 
unfair practice tmder Section 5 of the 
FTC Act, Tlic practice does not cease 
to be unfair simply because it involves 
a larger amount of money. 

C. Limitation upon the time in which 
defenses can be raised. Some witnesses 
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urged the Commission to adopt a rule 
which would set a limit upon the time in 
which a consumer could raise defenses 
.and which would require the consumer 
to notify the third-party financer of 
any defenses within the spelled period.** 
The suggestion Is similar to the •'com¬ 
plaint period” approach adopted in sev¬ 
eral state laws.” 

The "complaint period” approach, 
touched upon earlier, requires the as¬ 
signee of a consumer Instrument to give 
notice to the consumer of the trans¬ 
fer and of the consumer's right to raise 
defenses or make claims within a set 
period—usually 10. 15 or 30 days. It has 
been suggested that even the most 
shoddy merchandise will stand up for 
15 or 30 days, and Uiat the complaint 
I)eriod will be of little use.” More funda¬ 
mental is the criticism advanced by 
several commentators and witnesses In 
this proceeding—that any •'complaint 
period” approach suffers several fatal 
flaws: 

(1) It is reported that the financers* 
“notices” reach consumcn buried in the 
midst of various junk moll” and that 
few. if any. consumers understand the 
requirement of the affirmative act of 
properly drafting and sending the 
notice.” 

(li) The fact of "non-complaint” may 
put the assignee holder in an even 
stronger legal position than he occupies 
under current law, "This kind of statute 
appears to give ... an assignee as Im¬ 
pregnable a legal position as one holding 
free of defenses by specific statutory 
mandate.” ” 

Thus, for the uninformed, unsophis¬ 
ticated, or uneducated consumer—the 
person most in need of aid—the "com¬ 
plaint period” approach is unacceptaUe. 
The simple expedient of a delaying me¬ 
chanism does not make a fundamentally 
unfair practice any less objectionable. 
The basic unfairness of the use of cut-off 
devices in consumer transactions re¬ 
mains after the expiration of the com¬ 
plaint period—be It five days or ninety. 

D. Miscellaneous suoffcstions. The fol¬ 
lowing revisions were suggested but 
found no substantial support in the rec¬ 
ord: 

1. That consumer goods covered by an 
adequate warranty be excluded from Uie 
coverage of the rule.” The problem with 
this suggestion is two fold. It would be 
difficult to Identify "adequate warranties 
in this context” In addition, the worst 
retailers go to great extremes to con¬ 
clude sales. Frequently they misrepre¬ 
sent the actual warranty a consumer re¬ 
ceives. in the course of getting the con¬ 
sumer to close the deal. This suggestion 
would leave the consumer with a sub¬ 
stantial debt to a creditor and uncertain 
redress pursuant to a warranty. 

2. That the rule's protection be ex¬ 
tended to include small businessmen.^ 
Such an extension would undermine a 
basic premise of the niie—that consumer 
transactions ore essentially different 
from commercial transactions and tho 
holder in due course doctrine originated 
tn and is only appropriate for the latter. 
The need for such an extenstoi of cov- 
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emge ia not demonstrated on the record 
for this proceeding. 

3. That the consumer be required to 
make a written demand upon the seller ^ 
before stopping payments* * In most 
cases a consumer will attempt to resolve 
complaints with the seller before stop¬ 
ping payment. Specifying in the rule Uie 
manner in which such consumcr/seller 
negotiation must take place would in¬ 
troduce unnecessary formality into the 
procedure. The format of such efforts 
should remain flexible. The Commission 
is also concerned that formaltsUc re¬ 
quirements upon the consumer would 
serve to create other problems, especially 
of proof—€. 0 ., did the seller in fact re¬ 
ceive notice? 

4. Other miscellaneous suggestions and 
recommendations included: (i> expand¬ 
ing the rule to provide a comprehensive 
regulatory provision covering product 
warranties;" (11) cxi>and the rule to In- 
^ude a ban on confessions of Judgment 
or cognovit notes: “ (ill) proposals for a 
•'Federal Credit Loss Insurance Corpo- 
ration"’ and a “Consumer Credit Arbitra¬ 
tion Service** ;■ and (iv) a proposal to 
ban “sewer service** of court papers.* In 
each case the Commission has rejected 
these proposals as being outside the scope 
of the i^tant rule. The Commission takes 
no position on the merits of these sug¬ 
gestions. They are more appropriate for 
separate consideration. 


» K.g., Bug«ne Hart. Tr. 713; Ira J. Lefton. 
Tr. 673-73; Robert Oiaon. Tr. 349-50; Robert 
Seroflne. Tr. 1006; Max Denney. R 28; State¬ 
ment of American Bankers AseoclaUoD. et al„ 
R. 1809-10. 

• For example, Robert Olaon stated that the 
rule •‘should not , • . provide the consumer 
with a new remedy, amrmatlve relief against 
an Innocent third party assignee. A financial 
Institution may be quite wilUng to accept 
the riak that the receivable It purthased from 
the seller is uncoUectable because of some 
defect In the sale tranaacUon. That same fi¬ 
nancial institution, however, would be roost 
unwllUng to become a guarantor of the seU- 
er’s performance.” Tr. 960. 

•Tr. 1320. 

•Tr. 1321. 

■ Cal. Civ. Code I 1804g (West 8upp. 1971). 

• Vasques v. Superior Court of San Joaquin 
County. 94 C:al. Rptr. 796. 484 Pgd 964 (1971). 

• Id. at 823-24. 484. p2d at 979-60. 94 Cal. 
Rptr, at 811-12 (footnotes omitted). 

•Tr. 363. Steven Mlndel. Assistant Attorney 
General wlh the Bureau of Consumer Frauds 
and ProtecUon In New York also criticised 
the New York sUtute on this point. 

“So the statute. In effect, on the one hand 
gives him righU and on the other hand says, 
you can’t use these rlghia as a sword; you 
have to use them as a shield. It seems to me 
there is absolutely no justification for thU 
second limitation. It puts the consumer In 
the guise of defendant. It doesn^t permit him 
to go forward effectively when he feels that 
he may justlflsbly do so.” TIr. 14. 

• Prank Cochoran, Tr. 238-39. 

David C. Todd. National Associa¬ 
tion of Engine and Boat Manufacturers, Tt, 
1180; E. D. Chase. President. Cessna Finance 
Corporation. R. 81-62. 

Jim Smith. Tr. 1138; David C. Todd. 

Tr. liai, 

w Pagea 78-92. iupra. 

Barry Balme. Tr. 1187; Arthur Rod- 
dey. New Jersey consumer who describes the 
pniblems he had with a contractor to 


construct a awlmmlng pool. Tr. 100. See also 
R. 64-66 (swimming pool). 

MHart, Tr. 698; Lefton. Tr. 673-3; Olson. 
Tr, 949; Todd. Tr. 1182, 

••Murray. “The Consumer and the Code; 

A Cross-sectional View**, 23 Unlv. of Miami 
L. Rev. 11. 66 (1968). See also C. Kats. ed.. 
The Law and the Low Income Consumer 249- 
61 (1968). 

w Jordan and Warren. “The Uniform Con¬ 
sumer Credit Code'*. 68 Columbia L. Rev. 291, 
434-436. 

••Krtpko, “Consumer Credit Regulation: 

A Creditor-Oriented Viewpoint", 68 Colum. 

L. Rev. 456. 473 n. 76 (1968). 

» Murphy. "Lawyers for the Poor View the 
UCCC", 44 N.Y.U. Rev 298. at 310 (1969). 
"Jordan and Warren, rupra n, 16. at 436. 
••David Gezon. Tr. 1276-77; Warren J. 
McEleney.Tr. 1291. 

«Delf»r. New Jersey Consumer. Tr. 423; 
Betty Pumeas. Tr. 38; Anthony Martln-Trl- 
gona. Tr. 907. 914. 

■■ Robert S. Olson. Tr. 949: contra, Gladys 
Kessler. Tr. 1064; Ronald Prltach. TY. 741, 
w Wendy Larson. Editor in Chief. St, Paul 
University Law Review. Tr. 1971-78, R. 6701- 
41. 

•• McChilloch. R. 3760. 

• Robert D. Breth. Oertllled Consumer 
Credit Executive, R 6946-47. 

•• Hartnell. R. 2877. 

ArrxKDix; PuaiJc Commcht on tmx Paopoaxo 
Ruls 

Specific submissions in the public record 
have been discussed or footnoted in the 
appropriate topic sections above. A few gen¬ 
era) remarks about the scope of the record 
are Included here. 

Submisalona came from a great variety of 
aouroes. Support ranged from one-line post¬ 
cards^ to lengthy, heavily-documented legal 
submissions.^ TTiere are over two hundred 
submlssloos on the record from Individuals— 
not IdenUfled with a group or buslnesa— 
which express general supp^t for the rule.* 

A number of Individuals (in addition to those 
submitting personal case histories) wrote 
longer, more detailed leturs In support of 
the rule.* 

Federal, state and local government ofB- 
clals expreased approval of the Rule,* 

Two judges expressed support,* The Cana¬ 
dian Minister of Consumer and Corporate 
Affairs expressed approval of proposed^Com¬ 
mission action.* and the Ministry supplied 
materials documenting the Ca n ad i a n experi¬ 
ence.* 

Support for the rule was expressed by over 
one hundred consumer, labor and other as- 
soolationa and organlzatlona* Over thirty, 
legal aid organizations are on record In /avor 
of the rule.*'* A number of attorneys wrote as 
Individuals, not on behalf of a client, in sup¬ 
port of the rule.** Over one dozen educators 
wrote" or testified.** 

Finally, the rule received sUong support 
from a number of buslneaamen *• and the 
backing of two bankers." 

Moat opposition to the proposed rule was 
presented by businessmen, bankers and 
trade associations. There are also a number 
of letters opposing the rule submitted by 
individuals not identified as affiliated with 
a group or buiinesa.** Two public officials ex¬ 
pressed disapproval." 

There are many letters in opposition from 
individual retaUers, representing a variety of 
buatneeees.** Individual banks and bankers 
wrote to oppose the rule in fairly Urge num¬ 
bers." Finance companies are represented by 
submissions" Including closely related fi¬ 
nance companies.** Ttade associations and 
similar organizations make up the bulk of 


See footnotes at end of appendix. 


the remainder of submUaions In opposition." 
By number, automobile dealers," and bank¬ 
ing or finance groups" predominate. Sub¬ 
missions were also received from credit card 
tssxiers and credit card associations." 

There are several letters expreeslng dis¬ 
approval of the rule from attorneys not writ¬ 
ing on behalf of a client bank or aaeocu- 
tlon." and from the academic community." 
Promulgated by the Federal Trade Commls- 
slon November 14. 1975. 


»'T strongly believe it U In the public 
inurest to abolish the 'holder-ln -due-course 
doctrine.' Thsnk you." H. Greenlee, Jr., R. 
3463. 

•E.ff.* SUtement of Civil Rights—ClvU 
Liberties BeJiearch Committee. Harvard Law 
School. R, 1482-1616. 

■E-g.. . . I Ilf the seUer and note holder 

both know that the law Is on (the con¬ 
sumer's! side, the scUer will make a better 
product that he can stand behind without 
fear." R. Stevens, R. 18; "Let us cease to 
legally screw the poor.” Tony Scotty R. 78-79: 
*T realize that lenders will have to learn 
something about fair value of Wems, but 
don't you think that since the Item U tach- 
nlcaUy collateral that they should know what 
their oolUteral U really worth?" Ams Sampe, 
R. 348: , . one more thing we might do to 

help convince our young people there reallg 
U effective recourse for Just grievances in 
America." Mrs. B. J, Parsons. R. 1687; "This 
ruling will give the consumer a little more 
assurance that the retailer will be as honest 
as he claims his product Is good.” Kenneth R. 
Parr. R. 2666; "X urge the Oommisslon to 
abolish this antiquated and unconscionable 
practice.” Rice Odell, R. 3442, 

•E^g... Byoer. R. 1602-1604; Maroelllno. R 
2635-2536; DlBiaso. R 3390-3392. 

» VS, RepreMtntativee: 

Hon. Henry B. Gonzales. R. 361 ■'362. 

Hon. John M. Murphy. R. 998-1001. 

Hon. Abner J. Mlkva. R 2032-2034. 

Hon. Bella Abzug, Tr, 468-461. 

Federal, appointive: 

Virginia H. Knauer. Speclsd AssUtant to 
the President for Consumer Affairs, Tr. 894 
906. 1395-1418; R. 2040-2048. R. 6830-6842. 
See also R 3386-3387. 

Richard W. McLaren, Assistant Attorney 
General, AnUtrusi Divletoo, United States 
Department of Justice. R. 1926-1968. 

Deputy Assistant Attorney General, Brucr 
B. Wilson. Antitrust Division, United States 
Department of Justice. R 1926-1988. 

Thomas E. Ksuper. Assistant Attorney 
General. Antitrust Division. United Btatc^ 
Department of Justice, R, 7106-7126. 

Whitney North Seymour, Jr.. United States 
Attorney for the Southern District of New 
York. Tr. 242-273. R. 1006-1011, 

Efsfe and local: 

Florida: Robert J. Bishop. Director of Con¬ 
sumer Services. Department of Agriculture 
and Consumer Services, R 5646. City of Jack¬ 
sonville: Thatcher Walt. Consumer Affsln 
Officer. Division of Consumer Affalm, Depart¬ 
ment of Human Rceouroes, R. 6671. 

Georgia: James Mason, Office of Oomptrrjl* 
ler General, State of Georgia. B. 1720-1723. 

Illinois: Howard I. Kaufman, Chief. Con¬ 
sumer Fraud DivUlon, for Attorney Genersl 
State of minols. Tr. 497-612. 1886-1902. Mi¬ 
chael K. Bskalki. Superintendent of Public 
Instruotion. SUte of Illinois, by John Keller. 
AasisUnt. Tr. 662-670, R 2610-2614. MUlon 
Hlrsch. Acting Supervisor, Consumer Credit 
Division. Department of Financial Institu¬ 
tions. Tt. 2062-3063. 

Indiana: Richard Burdge. Administrative 
Assistant to Director. Department of Finan¬ 
cial Institutions, Tr. 1997-2019. 

Kansas: Vem MUIcr. Attorney General. R 
6644. 
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Louisiana: R. CoilUiA VaJlee, BpecUl Coun« 
teh Consumer Protection Unit, ]>perUnent 
of JusUce, R. 547&-70. 

MtustkthuseiU: Lawrence R. Buxbaum. As- 
fttetant Attorney General. Chief, Consumer 
Protection Dlrlslon, Depaitment of the At¬ 
torney General. Commonwealth of Massa- 
chusetts. Tr. 1300-1314. 

Minnesota: Thomas J. Tahnh. Supervisor 
of Consumer Credit, Banking Division, De¬ 
partment of Commerce. Tr. 3100-2307. R. 
7145-49. 

New Jersey: Carl P. Planchl. Department of 
Community Aifalia, State of New Jersey. R. 
1039. 

New York: Louis J. Lefkowits. Attorney 
General, SUte of New York, R. 1004-1009; 
two also Tr. 9-31. Betty Furness. Chairman 
and Executive Director. New York State Con¬ 
sumer Protection Board. Tr. 31-43, R, 1210- 
1319. Thomas J. MackeU. DUtrIct Attorneys, 
Queens County. R. 1013-1010. Bern Myerson. 
Commiaeloner. New York City Department 
of Consumer Affairs, Tr. 800-333, R, 1017- 
1033. Anita De Gregorio, Administrative As¬ 
sistant, Office of Consumer Affalra, County 
of Onondaga. R. 5483-5604, 6376. 

Oregon: Roger Rook, DUtrIct Attorney, Or¬ 
egon City, R. 5333-34. 

Pennsylvania: Joel WcUberg. Director. Dl- 
vUloD of Consumer Affairs. Commonwealth 
of Pennsylvania, R. 5358-53. 

Puerto Rico: Maximlllano Trujillo. AssUt- 
ant Secretary. Department of Consumer Af- 
falra. Consumer Services AdmlnUtratlon. R. 
6273-73. 

South Dakota: John 8. DeVany, Commis¬ 
sioner of Consumer Affairs. Office of Attorney 
General. State of South DakoU. R. 3808- 
3503. 

Utah: W. 8. Brimhall. Commissioner of 
Financial Institutions. SUte of Utah. R. 67. 

Virginia: William T. Lehner. AsaUtant At¬ 
torney General. Division of Consuiner Coun¬ 
sel, Office of Attorney General. Common¬ 
wealth of Virginia. R. 5303-33. Carl A. S. 
Coan, Jr., Chairman. Consumer Protection 
and Public Utility Commission. Fairfax 
County. R. 5608-07. 

WUeotufn: Robert W. Warren, Attorney 
General. SUte of WUoonsin. R. 1788-1760. 
6468-89. Ron. Harout O, Sanasarlan. Wiscon¬ 
sin SUte Assemblyman, Tr. 510-836. R, 1334- 
1330. Daniel A. Milan. Director. Bureau of 
Consumer Protection. 8UU of Wisconsin. Tr. 
520-840. Richard Victor, AeslsUnt Attorney 
General, Office of Consumer Protection. De¬ 
partment of Justice, 8UU of Wisconsin. Tr. 
3173-3181. 

*Hon. Edward Thompson. JB.C., AdmlnU- 
tratlve Judge. Civil Court of the City of 
New York (''collective approval** of the pro- 
poeed rule expressed *'on behalf of the 130 
judges** of the Civil Court), R. 800-861 and 
1054-1085. Bon. Arthur Dunn. Associate 
Judge. Circuit Court of Cook County, minots, 
Tr. 757-776. 

*Hon. Ron Basford, R. 1719. 

•R. 137-335 and R. 3638-3880. 

Local 330. Office and Professional 
Employees International Union, R. 14; North 
Carolina Consumers Council. Inc.. R. 338; 
Rhode Island Consumera* Council. R. 948- 
039; NAACP Legal Defense and Education 
Fund. National Office for the Rights of the 
Indigent, R. 978-080; Center for Analysts of 
Public Issuee, Princeton, N.J., R. 987-997; 
United Auto Workers. R. 1301-1307; Leland 
BUbee Broadcasting Company, *ruceon, Arl- 
xona, R. 2530-2537; consumer Advisory 
Council, Office of Consumer Affairs, Execu¬ 
tive Office of the Preeldent. R. 3388-3387; 
Arlaona Consumers Council. R. 3518-3520: 
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Minnehaha County Farmers Union, Skntx 
Palls. South Dakota, R. 3408. 

Atlanta Legal Aid Society. Atlanta, 
Georgia, "Each year the Society's attomeye 
handle approximately 17,000 cases, of which 
about 35% are consumer problems . • • 
IMlany of theee cases eventually involve 
litigation In which the holder In due oouree 
concept Is an Important factor.** R. 20. plus 
two case histories, R. 31-33; **An analysla ,.. 
makes one thing abundantly clear: the 
holder in due course concept Is the very heart 
of these operations. For It Is eseentlsl to the 
disreputable seller that he be able to real¬ 
ise payment and then flee (either by actu¬ 
ally leaving the jurisdiction or by ceasing 
operation) before this deception becomes ap¬ 
parent,*' R. 23. 'This office Is prepared to de¬ 
liver over one hundred case histories 
Involving unfair consumer notes with which 
we have come in contact within the last six 
months." Memphis and Shelby County Legal 
Services Association. MemphU, Tennessee. R. 
1030-1027. "We are confronted almost dally 
with tbe harsh and inequitable effects of 
the holder in due course doctrine." Legal Aid 
Society of Metropolitan Denver^ Colorado. 
R. 3344—3447. 

>« ft, 15. 01, 300. 1308, 1368. 1078. 

". . . [T]heae will be additional 
steps to help clean up the Inequities of the 
market place. There Is no reason why the 
bolder-in-due-ootirse should assume no re¬ 
sponsibility for performance." Stewart Lee, 
Chairman. Department of Economics and 
Business Admlnlstnition, Geneva College. R. 
17; John F. Dlsterhof, California Institute 
of Technology. R. 1596; Prof, William See- 
nmn. University of Cincinnati. R. 1680; Prof. 
Phoebe Harris, Mississippi State University, 
R. 2538. 

**Law professors Eovaldl (Tr. 784), Outt- 
man (Tr. 1314). Krlpke (Tr, 437). Leary (Tr. 
007). Wagman (Tr, 000) and Wllllcr (Tr, 
1033). 

“E.Pm **(Y)our proposed rule , . , is both 
excellent and long overdue. 1 have worked 
with a great many retailers and I speak from 
very Intimate knowledge.** Donald Von Rase. 
R. 7; T have no personal axe to grind, but 
I have seen many of my employeca and fel¬ 
low workers gravely hurt by theee contracts 
and feel that this protection is emutlal for 
the consumer." A. Kazanow, Treasurer. 
Long TYansportatlon Co„ R. 13: "As man¬ 
ager of a Credit Union 1 have seen many of 
our members 'taken In* « . Donn Ash¬ 
croft, R. 382; "(L)ega] technicalities of this 
kind ... are certainly doing a disservice to 
the free enterprise s^vtem." F. Kavll. Presi¬ 
dent. Kavlioo Blectronlca. Ino., R, 1683. 

** Alvin F. Friedman. Vice President. Amal¬ 
gamated Trust and Savings Bank, Chicago, 
R. 1857-1381; R. L. Mullins, cmatrman. The 
Wolfe City National Bank. Wolfe City. Texas, 
R. 3398-3399. 

>*8.0., R. 1631; *'I feel the . . . regulation 
would be harmful to the consumer rather 
than help them." Diana M. Bird. R. 2547, 
R. 2505. 

*^Hon. John R. Rarlok, United Btatea 
House of Representatives. R. 3488-2450. Hon. 
WUlard J. Moody. State Benator, Common¬ 
wealth of Virginia. R, 1045. 

^*K,g^ Hughes Motor Co., R. 61; Western 
Auto Associate Store, Farrant. Alabama, R. 
61; OTallon Frozen Food Lockers, R. 389; 
Horace Terry Pontiac Co.. R. 393; Lou Bock- 
rodt Chevrolet. R. 1380-1381; BUI Hull's Ap¬ 
pliances, Inc., R. 1519: Bid's Appliance Cen- 
tera, R. 1529: Carrs TV Bales and Service, R. 
3423; Flore Brothers, Inc., General Contrac¬ 
tors. R. 3488. 
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^S.g., First National Bank. Elkhart. Indi¬ 
ana, R. 52; First NaUonal Bank of McMinn 
County, Athens, Tennessee. R. 08-67; Fann¬ 
ers National Bank of Liuts, Pennsylvania, R, 
08; Northwest Pennsylvania Bank A Trust 
Co., Oil City, Pennsylvania, R. 83; The Citi¬ 
zens Bank of South Hill. Virginia, R. 88; The 
CiUsens Bank, Fannlngton, New Mexico, R, 
90; First Bank of Immokalee. Florida, R. 
1074; Cltlaena National Bank. Ennis, Texas, 
R. 2823; Webster Groves Trust Co^ Webster 
Groves, MUeouii. R, 3803, Marine Nstkmal 
Exchsnge Bank. Milwaukee. R. 88-(X): Na¬ 
Uonal Bank of Detroit, Michigan. R. 2490- 
3498. 

Ceasna Finance Corp., R. 81-82; 8e- 
cuiity Mutual Finance Cbrp.. Decatur, Ala¬ 
bama. R. 98; Transamertca Financial Corp., 
R. 1048-1650; Household Finance Corp., R. 
1728-1734: Budget Finance Plan, Loe Angeles, 
R. 2030-2031. 

* £.g„ General Electric Credit CorporaUon, 
R. 1989-1993; Ford Motor Credit Company, 
R. 2067-3070; General Motors Acceptance 
Corp., R. 3457. 

» K^., Professional Remodelers Association 
of Greater Chicago. R. 1383-1304; National 
Institute of Loclw and Freezer Provlsloners, 
R. 1070-1671; NaUonal Association of Engine 
and Boat Manufacturers, R. 3288-3313: Geor¬ 
gia Tre Dealers and Retreadere Aseoclatlon. 
R. 3681-3582. 

NaUonal Independent Automobile 
Dealers AsaoctaUon (R. 2189-3190) and In¬ 
dependent AutomobUe Dealers Associations 
of: Texas, R. 53-54; Pennsylvsnls. R. 58-80; 
Florlds, R. 2844; Lubbock. Texss, R. 3478; 
Alabama, R. 3478; Alabama, R, 3528-3637. 
NaUonal AutomobUe Dealers Association (R. 
3388-3388) and Automobile Dealers Aseoda- 
tlons of: Texas, R. 53-84; Pennsylvania, R. 
58-60; Florida. R. 2544: Lubbock. Texas, R, 
3478; Alabama. R. 3538-3537. NaUonal Auto¬ 
mobile Dealers Associations of; Indiana. R. 
1048-1644 and Dayton. Ohio. R. 3403-2404; 
Volkswagen American Dealers Association. H. 
2350-3358. 

*• Banking: American Industrial Bank¬ 
ers Association. R. 37-3<>; Illinois Bankers 
Asaodatton, R. 1090-1091; American Bankers 
Aseodatlon, R 1801-1863; Consumer Bankers 
AsaodaUon. R. 1907-1934: DUtrIct of Colum¬ 
bia Bankers AssoclaUon. R. 3480-3486. 

Finance; Independent Finance AssoclaUon 
of minols, R. 1373-1379; NaUonal Consumer 
Finance Association (14100 member flnance 
companies), R, 1994-1997: Illinois Oonsumer 
Finance Aseodatlon. R. 2031-3035. 

Other; Oonneoticut Credit Union League, 
R. 1680-1681: United Btatea Savings and Loan 
League, R. 1738-1736. 

«• E.p.. Amerloan Express Company. R. 
1313-1318; Western States Bankcard Assoola- 
Uon. R. 1883-1906; Texaco. Inc.. R. 2004-3005; 
Charge Card AssoclaUon, R. 3470-3479; Carte 
Blanche Corp., R. 3404'3408. 

•*K.g^ **|W)hat you would be doing if you 
adopt this kind of regulation would be 'kUI 
the gooee that lays the golden egg*. . Tom 
Sealy. Esq., Stubbeman. McRae. SeaJy. 
LaughUn A Browder. Midland, Texas, R. 87- 
90; Ugo F. IppoUto, Esq.. Birmingham. 
Michigan. R. 97-98; PhUlp Dale Segrest. Esq., 
Montgomery. Alabama, R. 387-309; "I strong¬ 
ly urge you to curb and restrain this curious 
fascination for changing society by admln- 
IstraUve ruling." Jon Oden, E^ , AmarUlo. 
Texas, R. 1881. 

Edward A. Dauer, Assistant Profes- 
•or of Law, University of Toledo. Ohio. R 
3398-3397. 

|FR DOC.78-307&9 Plied 11-17-78:8:48 am| 
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PROPOSED RULES 


FEDERAL TRADE COMMISSION 

[16 CFR Part 433] 

PRESERVATION OF CONSUMERS* 
CLAIMS AND DEFENSES 

Notice of Proceeding. Proposed Amend¬ 
ment to Trade Regulation Rule. State¬ 
ment of Reason for Proposed Amend¬ 
ment Invitation To Propose Issues of 
Fact for Consideration in Public Hear¬ 
ings, Invitation To Comment on Pro¬ 
posed Amendment 

Notice Is hereby given that the Federal 
Trade Commission, pursuant to the Fed* 
cral Trade Commission Act. as amended. 
15 U.S.C. 8ecUon 41. et sen., the provi¬ 
sions of Part I. Bubpart B of the Com¬ 
mission's Procedures and Rules of Prac¬ 
tice. 16 CFR f l.li et seQ^ and Section 
553 of Bubchapter n. Ch^ter 5. Title 5 
of the Code. (Administrative Pro¬ 
cedure) has initiated a proceeding lor 
the promulgation of an amendment to 
the above referenced Trade Regulation 
Rule. 

In accordance with the above noUce. 
the Commission proposes to revise 
§ 433.2: 

S 433.2 Pr<*M-nrallon of Connummi* 
Cl«int9 and Uefenara, Unfair or l>c- 
coptive .4cU or PracUrw. 

In connection with any Purchase 
Money Loan (as that term is defined 
in 1 433.1) or any sale or lease of goods 
or services. In or affecting com m erce as 
"commerce” is defined in the Federal 
Trade Commission Act it constitutes an 
unfair or deceptive act or practice within 
the meaning of Section 5 of that Act, 
for a seller or a creditor, directly or In¬ 
directly, to take or receive a consumer 
credit contract which fails to contain 
the following provision In at least ten. 
I>olnt, boldface type: 

NOTICE 

ANY HOLDER OF THIS CONSUMER CREDIT 
CONTRACT IS SUBJECT TO ALL CLAIMS 
AND DEFENSES WHICH THE DEBTOR 
COUtJ) ASSERT AOAIN8T THE SELLER OF 
GOODS OR 8ERVIC:E8 OBTAINED PURSU¬ 
ANT HERETO OR WITH THE PBOCEEDS 
HEREOF. RECOVERY HEREUNDER BY THE 
DEBTOR SHALL BE LIMITED TO AMOUNTS 
PAID BY THE DEBTOR HEREUNDER. 

(3S But. 717. as amended, 15 UA.C. sec. 41 
ei seq.) 


Statement or Reason for the Proposed 
Amendment 

It Is the Commission’s purp(>se. in Is¬ 
suing this statement, to set forth its rea¬ 
son for the proposed amendment with 
sufficient particularity to allow and en¬ 
courage Informed comment. WliUe this 
statement adverts to Issues of fact, law. 
and policy, it should not be interpreted 
as designating disputed issues of fact. 
Such designations shall be mode by the 
Commission or its duly authorized Pre¬ 
siding Official In accordance with the 
Commission’s Procedures and Rules of 
Practice. 

The Commission has conducted 
lengthy public proceedings on the "hold¬ 
er in due course” doctrine and related 
problems in consumer sales transactions. 
Extensive testimony, data, and informa¬ 
tion were elicited in the course of the 
proceedings. On the basis of information 
contained in those proceedings, the Com¬ 
mission promulgated a TRR relating to 
the Preservation of Consumer's Claims 
and Defenses. 16 CFR 433. In that pro¬ 
ceeding the Commission determined that 
it constitutes an unfair or deceptive act 
or practice for a seller to separate, by 
means of a form consumer credit con¬ 
tract, a buyer's duty to pay from the 
seller's duty to perform as promised, and 
that this practice Is injurious to consum¬ 
ers and to the market as a whole. 

While the proceedings on 16 CTR 433 
were primarily concerned with the com¬ 
mercial conduct of sellers, the record 
contains detailed information about re¬ 
lated commercial practices of creditors 
which causes the Commission to have 
reason to believe that many creditors are 
pcHtlcipants in the aforesaid practice, 
that it is unfair and deceptive for them 
to engage in the practice and that the 
proscriptions of the rule can more effec¬ 
tively be enforced if creditors arc sub¬ 
ject to its provisions. Therefore, in the 
Interest of (1) encompassing within the 
rule all participants in the aforesaid 
practice whose participation is unfair or 
deceptive and (2) fa^tating enforce¬ 
ment of the rule, the Commission hereby 
proposes the aforesaid amendment 

At issue in the instant proceeding are 
simply the questions of whether credi¬ 
tors participate in the aforesaid practice, 
whether it is unfair or deceptive for 
them to do so. and whether the rule 
could be more readily enforced if credi¬ 


tors were made subject to it The Com¬ 
mission is not In this proceeding, re¬ 
opening the question of the applicabfiity 
of the rule to sellers. 

Invitation To Propose Issues or Fact 
FOR Consideration nc Puauc Hearings 

All interested parties arc hereby given 
notice of opportunity to propose dis¬ 
puted issues of fact, in contrast to legis¬ 
lative fact which are material and nec¬ 
essary to resolve. The Commission, or Its 
duly authorized presiding official, shall, 
after reviewing submissions hereunder, 
identify any such issues in a Notice 
which will be published In the Peoeral 
Register. Such issues shall be considered 
in accordance with Section 18(c) of the 
Federal Trade Commission Act as 
amended by Public Law 93-637, and in 
accordance with rules promulgated 
thereunder. Proposals shall be accepted 
until no later than January 15, 1976 by 
the Special Assistant Director for Rule- 
making. Federal Trade Commission, 
Washington. D.C. 20580. A proposal 
should be identified as a "Proposal Iden¬ 
tifying Issues of F^t-Holder in Due 
Course." and. when feasible and not bur¬ 
densome. submitted in five copies. The 
time and place for public hearings will 
be set forth in a later Notice which will 
bo published in the Federal Register. 

iNviTATiow To Comment or th e Proposed 
Amendment to 16 CFR 433.2 

All interested parties are hereby noti¬ 
fied that they may also submit, to the 
Assistant Director for Rulemaking. Fed¬ 
eral Trade Commission. Washington. 
D.C. 20580, such data, views, or argu¬ 
ments on any issues of fact. law, or pol. 
icy, which may have some bearing on the 
proposed amendment Written com¬ 
ments. other than proposals Identifying 
issues of fact, will be accepted until 
forty-five days before commencement of 
public hearings, but at least until Janu¬ 
ary IS. 1976. To assure prompt consider¬ 
ation of a comment it should be iden¬ 
tified as a "Holder in Due Course 
Comment” and. when feasible and not 
burdensome, submitted in five copies. 

Issued: November 14, 1975. 

By the Commission. 

Charles A. *rbBZN, 
Secretary, 

(FR DOC.76-307S0 FUed 11-17-76:8:45 ami 
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RULES AND REGULATIONS 


ritit 21—Food and Drugs 

CHAPTER I—FOOD AND DRUG ADMINIS¬ 
TRATION. DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 
I Docket No. 76N-oa401 

PART 60S—CURRENT GOOD MANUFAC¬ 
TURING PRACTICES FOR BLOOD AND 
BLOOD COMPONENTS 

part 640—additional STANDARDS 
FOR HUMAN BLOOD AND BLOOD PROD¬ 
UCTS 

Final Regulatrons for Collection, Processing 
and Storage 

The Commissioner of Food and Drugs 
1 b issuing final regulations concerning 
good manufacturing practices for blood 
and blood components, effective Decem¬ 
ber 18.1975. 

Proposed good manufacturing prac¬ 
tices (OMP) regulations for the collec¬ 
tion. processing, and storage of blood and 
blood components, intended to minlmtec 
the dangers of hepatitis in blood-based 
therapy and to assure the production of 
blo^ and blood components of uniform 
high quality throughout the nation, were 
published In the Pkdekal RgcisTEs of 
May 28. 1974 (39 FR 18614 The pro¬ 
posed regulations applied to all blood 
bax]^. transfusion facilities, plasma¬ 
pheresis centers, compatibility testing 
establishments and all other facilities 
that process blood or blood components 
regardless of whether they were intended 
for interstate or intrastate commerce 
use. Interested persons were given until 
August 26. 1974 to file written comments 
with the Hearing Clerk, Pood and Drug 
Administration, regarding the p^posal. 

Ninety-five letters, some containing a 
number of comments, were received. 
Many general comments were addressed 
to statements in the preamble. Most of 
the substantive comments concerned 
various specific provisions of the pro- 
po^ regulations and contained recom¬ 
mended changes. Maxxy comments en¬ 
couraged greater specificity. Others Indi¬ 
cated that the scope and Intent of the 
proposed regulations were misinter¬ 
preted. To promote clarity and spedfle- 
ity, numerous nonsubstantive changes 
have been made. One of these nonsub¬ 
stantive changes Is a redesignation of the 
propG^al to conform to an agency-wide 
format for good manufacturing practice 
regulations. The section numbers as 
originally proposed and their corre¬ 
sponding redesignated numbers are as 


follows: 


May 1974 Proposal: 

GOSS 

HtdCMiffnated as 
_ - 606.3 

fWt 19.. 

. 606.20 

AAA in 

. 606.40 

606-11. 

SOS.12_ 

... 606.60 

- _ _ 606.65 

606.15....**_ 

.. 606.100 

606.16**.**..***^. 

_ 006.110 

SOS SO__ 

_ 606.120 

606.18- 

606.17_ 

606.40. _ 

606.41. ***_ 

_ 606.140 

. 606.151 

.*_ 606.160 

__ 606. 165 

606.45- 

.. 606.170 


Throughout this preamble, the new 
section numbers have been used. The 
comments and recommendations re¬ 


ceived and the Coinmlssioner*8 conclu¬ 
sions concerning them are set forth 
below. 

OeinuiAL Comments 

1. Three comments strenuously ob¬ 
jected to the t^irase **good manufactur¬ 
ing practice** for the collection, process¬ 
ing, and storage of blood and blood com¬ 
ponents. It was argued that blood and 
blood components are not manufactured 
and are not subject to sales taxes or im¬ 
plied warranties as are '^manufactured** 
products. Rather, blood is produced by 
the donor and made available to the 
recipient. It was suggested that more 
appropriate terminology be used in place 
of the phrase "current good manufac¬ 
turing practice.** 

The Commissioner advises that the 
term "manufacture** Is applicable to 
blood and blood components. Blood is 
manufactured by the human body and 
requires further processing before-it can 
be safely transfused into a recipienU 

Blood Intended for use in the diagnosis, 
cure, mitigation, treatment, and preven¬ 
tion of diseases in man is a drug as de¬ 
fined in section 201(g) of the Federal 
Food, Drug, and Cosmetic Act (21 U.S.C. 
321 (g>). Section 501(a)(2) of the act 
(21 U.S.C. 351) sUtes, in part, that a 
drug shall be deemed to be adulterated if 
the methods used in. or the facilities or 
controls used for, its manufacture, proc- 
eslng. packing and holding do not con¬ 
form to. or are not operated or adminis¬ 
tered in conformity with, current good 
manufacturing practice to assure that 
such drug meets the requirements of the 
act. 

In addition, blood is specifically Iden¬ 
tified as a biological pr<^uct subject to 
reflation pursuant to the Public Health 
Service Act (42 U.8.C. 262). Section 351 
(a)(1) of this act uses the term "prop¬ 
agated or manufactured and prepared" 
for all biological products. Including 
blood and blood components. The term 
"manufacture" is defined, in part, in 
I 600.3(u) (21 CPR 600.3(u)) to mean aU 
steps in the propagation of manufacture 
and preparation of products. The bio¬ 
logies regulations prescribe requirements 
concerning all aspects of the manufac¬ 
ture of blood even before it is removed 
from the donor; e.g.. If 640.3 and 640.63 
(21 CFR 640.3 and 640.63) concern cri¬ 
teria for donor suitability. 

Accordingly, the Commissioner rejects 
the comments, and the term **good man¬ 
ufacturing practices" remains in the reg¬ 
ulation. consistent with existing termi¬ 
nology in applicable laws and regulations. 

2. One comment objected to the classi¬ 
fication of blood transfusion as a human 
tissue transplant on the basis that the 
science and technology of tissue and or¬ 
gan transplants differ fundamentally 
from blood transfusion. Three comments 
objected to the classification of blood as 
a drug. 

The CommlsslMier rejects these com¬ 
ments. Blood is considered a tissue by the 
scientific community and is classified as 
such by most histology textbooks. As has 
been set forth at length in the preamble 
to the proposal for these regulations and 


in the final order conc^eming registration 
of intrastate blood banks, published in 
the Federal Register of January 31.1973 
(38 FR 2965), blood Is unquestionably a 
drug within the meaning of tlie Federal 
Food, Drug, and Cosmetic Act. The com¬ 
ments provide no Information or data as 
a basis for the Commissioner to recon¬ 
sider the classification of blood as both 
a tissue and a drug. Accordingly, no 
changes are made in the classification of 
blood as identified in the preamble of 
the propoeaL 

3. Three comments implied that post¬ 
transfusion hepatitis cannot be con¬ 
trolled by promulgating the proposed 
regulation, but rather by developing con¬ 
sistently accurate methods to detect hep¬ 
atitis B surface antigen (HBAg) In 
blocxl. which is the cause of posttransfu¬ 
sion hepaUUs in blood recipients. 

The Commissioner recognizes that 
promulgation of good manufacturing 
practice regulations alone may not com¬ 
pletely eliminate the Incidence of post¬ 
transfusion hepaUUs. The Commissioner 
has concluded that these regulaUons, to¬ 
gether with the final order published in 
the Frderal Register of July 15, 1975 
(40 FR 29706) requiring hepaUUs test¬ 
ing of a third generaUon sensitivity, will 
significanUy reduce the incidence of post¬ 
transfusion hepaUtis. Moreover, these 
regulations are also designed to assure 
the production of blood of uniform high 
quality, and it is well recognized that 
properly controlled processing procedures 
are a first and basic step to accomplish¬ 
ing this purpose. 

4. Two comments suggested that Food 
and Drug Administration (PDA) Inspec- 
Uons be waived whenever a blood estab¬ 
lishment has been Inspected by non¬ 
government organlzaUons such as the 
American Association of Blood Banks 
(AABB), the College of American Pathol¬ 
ogists. or the Joint Commission on Ac¬ 
creditation of Hospitals. 

The Commissioner advises that secUon 
510 of the Federal Food. Drug, and Cos¬ 
metic Act <21 UB.C. 360) requires that 
the FDA inspect intrastate establish¬ 
ments that process drugs, including blood 
products. The biologies regulations re¬ 
quire that interstate manufacturers of 
all biological products be Inspected prior 
to the Issuance of a license. Neither of 
these provisions authorizes delegaUon of 
InspecUon responsibUiUes to a nongov¬ 
ernment organizaUon. Furthermore, the 
Commissioner concludes that inde¬ 
pendent Inspection of establishments by 
both the PDA and nongovernment or¬ 
ganizations will promote safety and will 
help to assure a high quality product. Ac¬ 
cordingly, the Commissioner rejects 
these comments. 

5. Two comments noted that the pro¬ 
posed regulaUons are more general In 
tone than the standards of the AABB. 
Tlie comments suggested that the FDA 
accept the AABB standards in their en- 
Urety or tliat the FDA regulaUons and 
the AABB standards be combined, since 
the standards of the AABB already have 
achieved national, if not world wide, 
acceptance. 

As indicated in the preamble of the 
proposal, the Commissioner Intends that 
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the proposed regulations be applicable 
to blood banks, transfusion facilities, 
plasmapheresis centers, compatibility 
testing establishments and any facility 
that processes blood and blood compo¬ 
nents. To anticipate standards of oper¬ 
ation for any facility that processes blood 
and blood components, the proposed 
GMP regulations must of necessity be 
broader tn scope than the standards of 
the AABB. which are directed primarily 
to blood banks and transfusion services. 
Accordingly, the Commissioner rejects 
these comments. The Commissioner 
notes, however, that | 606.100(d) Stand- 
ard operatinc procedures provides that 
AABB manuals may be utiliaed consistent 
with the standards axul gtildelines es¬ 
tablished by these regulations. 

6 . One comment suggested that the 
proposed regulations be divided into two 
sections, the first to apply to blood banks 
and the second to blood depositories. 

The Commissioner concludes that the 
proposed division of the regulations 
would not enh a n ce clarity or promote the 
‘intent to assure the manufacture of 
products that arc safe, pure, potent, and 
eHective. Accordingly, the comment is 
rejected. 

7. One comment stated that FDA 
.should give priority to updating existing 
outdated regtilations for products cur¬ 
rently subject to its regulatory control 
before promulgating these new regula¬ 
tions. 

The Commissioner concludes that 
priority must be given to amendments on 
the basis of their potential impac". on the 
protection of the public health. These 
iinal regulations are of primary impor¬ 
tance since they implement the provi¬ 
sions of the Federal Pood, Drug, and Cos¬ 
metic Act and the Public Health Service 
Act for the first time for all blood estab- 
lUhments to assure that all blood and 
blood components on the market are safe, 
pure, potent, and effective. Moreover, the 
Quality of currently marketed licensed 
products Is sufficiently high under exist¬ 
ing regulations to protect the public. And 
while the Comml^oner recognises that 
certain existing rcgiaatlons need updat¬ 
ing, an ongoing review of these regiila- 
tions has resulted in recently published 
Anal orders and/or proposals regarding 
bepatiUs testing of third generation sen¬ 
sitivity. platelet concentrate, normal 
serum albumin, plasma protein fraction 
and other blood products. 

8 . One comment noted that the pre¬ 
amble of the proposal requires that prod¬ 
ucts meet all applicable standards 
prescribed in the biologies regtilations. As 
a result, it was pointed out that the 28- 
day storage of blood approved by the 
State of Massachusetts conflicts with the 
21 -day da ting period prescribed in 
I 610.53 (21 CFB 610.53) for Whole Blood 
(Human) collected in anticoagulant cit¬ 
rate phosphate dextroee scHitlon (CPD). 
The comment suggested that the satis¬ 
factory experience obtained by the State 
of Massachusetts from Its use of the 28- 
storage period should be used as a 
basis for ohsmglng the 21-day dating 
period prescribed in | 610.53. 
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The Commissioner believes that a 
maximum dating period of 21 days for 
Whole Blood (Human) is practical and 
necessary to assure that only fresh whole 
blood is a\‘ailable for thcrapcuUc use. 
Extension of the dating period would 
encourage storage of blood for an addl- 
Uonal 7 days. Furthermore, the Commis¬ 
sioner has been advised that an amend¬ 
ment to the Massachusetts regulation is 
currently pending to reduce the storage 
period to 21 das^. Accordingly, the com¬ 
ment is rejected. 

DarzNirioNS 

0, Two comments stated that a num¬ 
ber of the requirements prescribed In 
proposed f| 606.65. 606.100, 606.120 and 
606.151 are not applicable to the manu¬ 
facture of in vitro diagnostic pr^ucts. 
For this reason, the comments suggested 
that the deflnition of “blood** in proposed 
I 006.3(a) be amended to exclude prod¬ 
ucts Intended as in vitro diagnostic re¬ 
agents and that separate regulations be 
promulgated for them. 

The regulations are generally appli¬ 
cable to an blood products. Including In 
vitro diagnostic products. SignlflcanUy, 
proposed |§ 606.65, 606.100, 606.120, and 
606.151 provide exemptions for require¬ 
ments not applicable to in vitro diagnos¬ 
tic and other non transfusion blood prod¬ 
ucts. Accordingly, the Commissioner 
finds that separate regulations for in 
vitro diagnostic products are not neces¬ 
sary and no change is made in f 606*3(a) 
as proposed. 

10. One comment concerning proposed 
5 606.3(b) stated that the definition of 
**unir could be 5 to 10 milliliters. The 
comment gave no Indication of an objec¬ 
tion to the deflnition. 

The Commissioner confirms that a unit 
would include volumes of 5 to 10 milli- 
Uters. Such small volumes are occasion¬ 
ally obtained from donors and infused 
into infants, often without antecedent 
testing for HBtAg or a serological test 
for syphilis. Additionally, small volumes 
of blood are used for the hyperimmuniza¬ 
tion of antiserum donors. The Commis¬ 
sioner concludes that Infants and anti¬ 
serum donors should receive the hl^ 
standard of protection offered by the 
Federal Food. Drug, and Cosmetic Act 
and the Public Health Service Act. Ac- 
corcUncAy, the definition of a unit in¬ 
cludes any volume of blood uj^ for 
transfusion, and such blood Is subject to 
the applicable requirements of the reg¬ 
ulations. 

11 . Tw^o comments requested that the 
regulations be amended to permit plate- 
letpheresis and leukopheresis procedures. 
These comments are discussed In item 49 
of this preamble. Concomitant with the 
Commissioner's response to these com¬ 
ments. I 606.3 of the final regulations 
has been amended to include definitions 
for plateletpheresis and leukopheresis in 
paragraphs (f) and (g), respectively; 
proposed paragraphs (£), (g>, and (h) 
arc redesignated <h), (i). and (j) In the 
fln^ order. Additionally, 1606.100(b) 
(17) has been added In the final regula¬ 
tion to require that the Standard Opem- 
tiona Prcx:edure Manual describe the 
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plateletpheresls and leukopheresis proce¬ 
dures used, 

12 . One comment stated that the def¬ 
inition of processing in proposed I 606.- 
3(g) (redesignated 16063(1)) is not 
consistent with the customary use of the 
term in blood banking, te.. the term does 
not ordinarily include procedures prior 
to the collection of blood, the collection 
of blood it!7elf, or compatibility testing. 

The Commissioner recognizes that the 
term has vernacular connotations In 
blood banking. Accordingly, the defini¬ 
tion of processing has been modified In 
the final regulaUon to be consistent with 
the customary use of the term in blood 
banking. 

13. One comment indicated that pro¬ 
posed 9 606.301) (redesignated 8 606.3 
(J)) inferred that rompatlblHty tests 
are synonymous with cross-matching. 
The comment stated that compatibility 
tests include, but arc not limited to. 
crossmatching. 

The Commissioner does not Intend to 
infer that compatibility tests are synony¬ 
mous with crossmatching. The term 
“crossmatchlng^ was added for clarity, 
since some blood banks use the term 
“crossmatching** while others use the 
term “compatibility test** when referring 
to the same serological test. However, 
since there appears to be confusion in 
the interpretation of the paragraph, the 
Commissioner has deleted reference to 
the term “crossmatching** in the final 
regulation. 

PeaSOKNEL 

14. Six comments concerning the in¬ 
troductory paragraph of proposed 8 606.- 
20 suggest^ that the entire operation 
of a blood facility be under the direc¬ 
tion of a qualified licensed physician 
and not a designated qualified person 
as prescribed In the proposed regulation. 
The comments stated that since blood 
banking Is the practice of medicine, only 
a physician is qualified to direct a blood 
establishment. 

The Commissioner intended that the 
qu&llflcd person be required to exercise 
control of the blood establishment con¬ 
sistent with the responsibility prescribed 
In 8 6tX).10 (21 CFR 600.10) for a “re¬ 
sponsible head**. While the regulations 
do not exclude a physician from exer¬ 
cising these responsibiliUes. the C^om- 
mlssioner believes that nonptoslclans 
with adequate tridning and experience 
are capable of performing such respon¬ 
sibilities. Past records of licensed estab¬ 
lishments indicate that blood establish¬ 
ments having a nonphyslclan as the 
responsible head perform as well as 
those establishments having a physician 
ns the responsible head. The Commis¬ 
sioner recognizes that certain responsi- 
biliUes must be performed or supervised 
by a qualified licensed physician. Con¬ 
comitantly, the regulations reflect such 
requirements In If 640.3. 640.61 and 640.- 
62 (21 CPR 640.3, 640.61 and 640.62), 
Accordingly, the CommUsloner rejects 
the comments. However, the Commis¬ 
sioner has revised the paragraph to 
clearly reflect the rcsponsibnitles of the 
person designated as director of the 
establishment. Additionally, the Intro- 
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ductoory pu*agraph has been designated 
paragraph (a). The proposed paragraphs 
(a> and <b) have been redesignated 
paragraphs (b> and (c) respectively. 

15. Four comments concerning pro¬ 
posed 1 606.20(a) (redesignated as 
§ 606.20(b) > requested that the person¬ 
nel qualification requirements be speci¬ 
fied in the regulation. 

The Commissioner intends to conduct 
a review ot qualification requirements 
Imposed by blood establishments for their 
medical and technical staff. Upon com¬ 
pletion ot the review, the Commissioner 
will be in a position to make practical, 
specific recommendations concerning 
personnel qualifications requirements. In 
the interim, each blood establishment 
must continue to establish its own stand¬ 
ards and training requirement consistent 
with the basic requirements of skills 
and knowledge of assignments set forth 
in these regulations. Accordingly, the 
comment is rejected. 

16. Eight comments concerning pro¬ 
posed S 606.20(b) (redesignated S 606.20 
<c)) requested clarification concerning 
persons whose presence can adversely 
affect the safety and purity of the prod¬ 
ucts. The comments especially indicated 
concern that the regulation might ex¬ 
clude hepatitis B surface antigen carriers 
from working in a blood establishment. 

The Commissioner is not aware of any 
data that would implicate transmission 
of hepatitis B surface antigen to donors 
or blood products by personnel who arc 
carriers of the antigen under the custom¬ 
ary conditions of performance of their 
duties. Consequently, such personnel are 
not expected to adversely affect the safe¬ 
ty and purity of the products, and it is 
not intended that they be excluded from 
areas of blood processing. Rather, the 
regulation is intended to exclude from 
the processing area, persons who may 
distract the attention of clinicians or 
techniciaru! from the performance of 
their duties and persons who, by their 
very presence in the processing area, arc 
capable of affecting the safety and pur¬ 
ity of the product. Examples of the latter 
include personnel moving from the 
HB.Ag testing area to the processing 
area without taking necessary precau¬ 
tions and persons known to have con¬ 
tagious respiratory ailments. The Com¬ 
missioner believes that the regulation Is 
clear and precise. Accordingly, the com¬ 
ments arc rejected and no change is 
made In the final order. 

Pacilitiks 

17, One comment concerning proposed 
I 606,40(a) (2) requested further clari¬ 
fication of the phrases ‘‘adeqiiate space’*, 
^^inimal exposure” and ”unrelated ac¬ 
tivities.” 

The Commissioner utilized these 
phrases to indicate that the facility’s 
space must be conducive to the safety of 
the donor and the manufacture of a 
product that is safe. pure, potent and 
effective. More specific phrases were not 
\ised because the regulations are applica¬ 
ble to any facility that processes blood 
and blood components, and it is Impos¬ 
sible to specify the exact size, location. 


arrangement, lighting and equipment re¬ 
quirements without information con¬ 
cerning the specific process, number of 
donors, etc. For clarity, however, the 
Commissioner has changed the phrase 
’^unrelated activities and equipment” to 
"activities and equipment unrelated to 
blood collection.** 

18. Two comments requested that pro¬ 
posed f 606.40(a) (3) be amended to re¬ 
quire space for quarantine storage only 
for blood or blood components that give 
questionable serological test results. The 
comments suggested that there is no 
need to hold products in quarantine stor¬ 
age pending completion of all tests, as 
proposed. 

The Intent of quarantine storage is to 
isolate those units of blood and blood 
components that have been identified as 
potentially hazardous. Isolation assures 
that such products will not be used ac¬ 
cidentally. The Commissioner agrees 
that untested blood should not be cate¬ 
gorized as having the same safety risks 
as tested blood yielding questionable test 
results. The Commissioner concludes that 
untested blood and blood components 
need not be held in quarantine storage. 
Accordingly, I 606.40«a) (3) has been re¬ 
vised and a new paragraph (a)(4) has 
been added in the final regulation to dif¬ 
ferentiate storage space requirements for 
tested and untested blood. The proposed 
paragraphs (a)(4) through (a)(8)Jiave 
been redesignated (a)(5) through (a) 
(9), respectively. 

19. The Commissioner has also 
amended proposed i 606.40 by adding the 
word **qiiarantlne'* to the beginning of 
proposed paragraph (a) (5) (redesig¬ 
nated as paragraph (a) (6)) to be con¬ 
sistent with the discussion of the com¬ 
ment in item 18 of this preamble con¬ 
cerning the storage of products that may 
be potentially hazardous. Similarly, pro¬ 
posed paragraph (a) (6) (redesi^ated 
paragraph (a)(7)> has been amended 
consistent with the discussion in item 12 
of this preamble concerning the defini¬ 
tion of processing. 

20. One comment suggested that pro¬ 
posed I 606.40<b) be clarified to Indicate 
whether the word ''screening” In the 
phrase "screening of open windows and 
doors" is intended to mean visual screen¬ 
ing. 

The Commissioner has used the word in 
its common or usual sense in association 
with doors or windows; namely, a parti¬ 
tion. usually of wire or plastic mesh, to 
protect the facility^ from insect or r(x!ent 
infestations. The Commissioner con¬ 
cludes that paragraph <b) adequately 
conveys this meaning. Accordingly, the 
comment is rejected and no changes are 
made in the final regulation. 

21. Two comments concerning pro¬ 
posed I 606.40<c) suggested that the re¬ 
quirement to provide handwashing fa¬ 
cilities in work areas could be interpreted 
to require that each work area, whether 
large or small, must have its own hand¬ 
washing facility. 

The Commissioner intends that hand¬ 
washing facIliUes be convenient for per¬ 
sonnel. However, the Commissioner rec¬ 
ognizes that the paragraph may be mis¬ 


interpreted as suggested in the comment. 
Accordingly. • 606.40(c) of the final reg¬ 
ulation more clearly conveys the Com¬ 
missioner’s Intent. 

22. One comment interpreted proposed 
f 6()6.40(d). concerning the safe and son* 
itary disposal of trash and items used 
during processing of blood and blood 
components, as not contemplating any¬ 
thing more than proper disposal througii 
the local refuse disposal system. The 
comment suggested that if anything fur- 
Uier is required, the proposed rule should 
be republished In specific terms for fur¬ 
ther opportunity for comment. 

*rhe Commissioner advises Uiat trash 
and other items used during the collec¬ 
tion. processing, and compatibtUty test¬ 
ing of blood and blood components most 
be disposed of in a safe and sanitary 
manner. *ro ensure safe and sanitary 
disposal, all potentially infectious ma- 
•terlal must be autoclaved. Incinerated, 
or otherwise sterilized to preclude con¬ 
tamination of the environment. These 
procedures do not require special or ex¬ 
traordinary disposal systems and no fur¬ 
ther publication with an opportunity for 
comment is warranted. Additionally, the 
Commissioner notes that the proposal 
did not specifically require the safe and 
sanitary disposal of blood and blood 
components found to be unsuitable for 
use. Howe\^r, it Is consistent with the 
obvious Intent of the regulation, that 
such blood and blood components, like¬ 
wise. should he discarded In a safe and 
sanitary manner to protect the public 
from the potential hazard that could be 
caused by Introducing infectious mate¬ 
rial into the public waste disposal sys¬ 
tems. Accordingly, i 606.40(d) of the 
final regulation more specifically iden¬ 
tifies those items requiring safe and 
sanitary disposal. 

Equipment 

23. Five comments concerned the re¬ 
quirement in proposed 1606.60 that 
equipment be c^ibrated or tested on a 
regularly scheduled basis. *rhree com¬ 
ments requested, for clarity, examples of 
equipment requiring calibration or test¬ 
ing and the frequency at which they 
must be calibrated or tested. Two com¬ 
ments objected to the requirement on the 
basis that certain equipment cannot be 
calibrated because the design character¬ 
istics are not made available by the 
manufacturer of the equipment. 

The Conunlssioner accepts the com¬ 
ments requesting clarification of the re¬ 
quirement. Accordingly, S 606,60 in the 
final regulation provides a list of exam¬ 
ples of equipment to be calibrated, in¬ 
cluding the characteristics of the equip¬ 
ment to be calibrated, such as weight, 
temperature, speed, etc., and the fre¬ 
quency of calibration. The objection that 
certain equipment cannot be calibrated 
or tested on a regularly scheduled basis 
because the design characteristics srt 
not made available by the manufacturer 
is rejected by the Commissioner. The use 
of accurate and reliable equipment is 
essential to ensure compliance with the 
requirements for the manufacture of 
pnkiucts that arc safe. pure, potent and 
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etfecUve. For thU reason, the Commis- 
sloner concludes Uiat all equipment used 
In a blood establishment must meet the 
specldcations for producing the intended 
effect In the manufacture of blood and 
blood components. To assiu^e that any 
piece of equipment is operating properly. 
It must be tested on a regular basis and 
adjusted when necessary. If the equip¬ 
ment is faulty and cannot be repaired by 
the blood establishment, it must not be 
used by the blood establishment until re¬ 
paired by other sources, or the piece of 
equipment may be replaced with one 
found to operate as required. 

24. One comment suggested that pro¬ 
posed S 606.60 be amended to delete the 
phrase *'ofncial requirements" beoiuse 
official requirements for equipment have 
not been established. 

The Commissioner intended that the 
I)hrase ‘‘official requirements*' relate not 
to equipment, but rather to require¬ 
ments such as weight, temperature, etc., 
prescribed for products in the reinila- 
tions for blood and blood products. Ac¬ 
cordingly, i 606.60 in the final regulation 
clarifies the intent of the phrase “offi¬ 
cial requirements." 

25. Three comments concerning pro¬ 
posed 8 606.60 suggested exempting from 
the sterilization requirement, disposable 
material that is already sterile when pur¬ 
chased by the blood establishment. 

The Commissioner agrees that there is 
no need to resterillze disposable material 
that is sterile when purchased, and the 
regulations do not require that such 
material be resterilized. Furthermore, the 
subject regulation concerns equipment 
rather than material. Accordingly, no 
change is made in the regulation. 

SUPPLRS AND RCAGCNTS 

26. The title of proposed 8 606.65 has 
been changed in the final regulation 
from “Materials" to “Supplies and re¬ 
agents" for clarity and specificity. 

One comment concerning 8 606.65(a) 
suggested that an appropriate method be 
recommended for confirming pyrogenic- 
ity of supplies, such as blood container 
and donor sets, which the manufacturer 
claims are pyrogen free. 

The Commissioner believes that ulti¬ 
mate responsibility for the claim that 
supplies are pyrogen-free should rest 
with the manufacturer of the supplies 
and not with the blood establishment. 
Accordingly, the comment Is rejected and 
no speciid reference is made In 8 606.65 
(a) to a method for determining pyro- 
genlcity. 

27. One comment concerning proposed 
8 606.65 expressed concern regarding the 
requirement that all final containers for 
blood and blood components not intended 
for transfusion be made of material that 
win not interact with their contents to 
affect adversely the safety, purity, po¬ 
tency and effectiveness of the product. It 
was suggested that FDA inspectors might 
demand proof that the final container 
does not interact with its contents. 

The Commissioner advises that with 
respect to containers for blood and blood 
products intended for transfusion or for 
further manufacture into Injectable 
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products, substantial evidence establish¬ 
ing the safety and effectiveness must be 
submitted to the FDA by the manufac¬ 
turer of the container for premarketing 
clearance. However, final containers for 
blood and blood components not Intended 
for transfusion or for further manufac¬ 
ture of injectable products only need to 
be clean and free of surface solids and 
other contaminants and arc not sub¬ 
ject to premarketing clearance and ap¬ 
proval by FDA. These exemptions do not 
apply when there is any possibility of 
the collected blood, or any part thereof, 
being returned to the donor. 

28. One comment concerning proposed 
8 606.65(b) suggested that, in addition 
to the required inspection of containers 
prior to use. the container also be visual¬ 
ly inspected for damage or evidence of 
contamination immediately after filling. 

The Commissioner recognizes that a 
small puncture and certain types of con¬ 
tamination wlU be more evident after the 
container is filled. Accordingly, he ac¬ 
cepts the suggestion and has added a pro¬ 
vision to 8 606.65(b) concerning visual 
inspection of containers immediately 
after filling. 

29. Three comments concerning pro¬ 
posed 8 606.65(b> noted that discolora¬ 
tion of certain collection and satellite 
containers is normal after sterilization 
The comments suggested that the re¬ 
quirement concerning discoloration of 
the container either be deleted or revised 
to reference abnormal discoloration. 

The Commissioner agrees that a cer¬ 
tain amount of discoloration in plastic 
containers is normal and docs not indi¬ 
cate a substandard container. According¬ 
ly, the Commissioner accepts the sug¬ 
gestion and has amended 8 6()6.65<b) by 
qualifying the word “discoloration" with 
the word “abnormal." 

30. Ten comments concerning proposed 
8 606.65(c) objected to the requirement 
that repre.sentatlvc samples of solutions 
or reagents susceptible to contamination 
be tested on a regularUy scheduled basis 
to determine freedom from bacteria. It 
was argued that, generally, sterility of 
such unopened products Is guaranteed by 
the manufacturer and therefore should 
not require further testing by the blood 
esUblishment. Additionally. It was noted 
that a vial of solution or reagent is nor¬ 
mally used more than once. Consequent¬ 
ly, some contamination of an opened vial 
is inevitable. 

The Commissioner agrees that the 
manufacturer of the solution or reagent 
should be responsible for the sterility of 
an unopened product. Furthermore, the 
Commissioner recognizes that the usual 
contamination of an opened vial of solu¬ 
tion or reagent will not seriously affect 
its potency or effectiveness. The purpose 
of the regulation is to ensure potency and 
effectiveness of solutions and reagents. 
Such assurance Is obtained by the addl- 
Uonal requirement in the same paragraph 
that samples of solutions or reagents 
liable to changes in concentration be 
tested on a regularly scheduled basis to 
determine their strength. In view of the 
testing for reagent reactive qualities pro¬ 
vided by the regulations, the Commls- 


sloner has concluded, on balance, that 
the requirement concemlng sterility 
testing may be deleted from 8 606.65(c). 

31. Two comments concerning pro¬ 
posed 8 606.65(c) expressed dissatisfac¬ 
tion with the need to assay solutions or 
reagents periodically for changes in con¬ 
centration. One comment suggested that 
examples be given of solutions and re¬ 
agents to be tested. 

The Commissioner concludes that 
regularly scheduled testing of solutions 
and reagents for concentration is neces¬ 
sary to ensure adequate effectiveness of 
these products. Such testing is particu¬ 
larly important after storage or inter¬ 
mittent periods of use when the product 
can be expected to lose some of Its re¬ 
active qualities. Quantitative tests need 
not be employed to demonstrate the 
capacity of the reagent to perform as 
required. Rather, suitably chosen control 
procedures may be used, provided such 
procedures are adequately described in 
the blood establishment's Standard Op¬ 
erating Procedures Manual. Accordingly, 
the final regulation retains the require¬ 
ment to test regularly solutions and re¬ 
agents to determine their concentration. 
However, to promote clarity and specific¬ 
ity, 8 606.65(c) has been amended to pro¬ 
vide a list containing reagents and solu¬ 
tions that shall be tested on a regularly 
scheduled basis and the required fre¬ 
quency of testing. 

32. One comment mterpreted pro¬ 
posed 8 606.65(d) (now incorporated into 
8 606.160) to include the requirement 
that results of visual in8i>ection of blood 
containers be recorded. The comment 
stated that it is unnecessarily burden¬ 
some to maintain such records and that 
only defects of containers need be re¬ 
corded. 

The Commissioner finds that the In¬ 
terpretation of the paragraph is incor¬ 
rect The intent of the proposed regula¬ 
tion is not to record the condition of each 
blood container, but rather to record the 
identic and di^)osition of containers 
that are not suitable for use. To clarify 
the requirements concerning records, the 
Commissioner has provided in f 606.160 a 
comprehensive list of records that must 
be maintained by the blood establish¬ 
ment. 

33. Pour comments concerning pro¬ 
posed 8 606.65(d) (1) (redesignated 
8 606.160(b) (7) (v)) objected to the re¬ 
quirement for maintaining records of the 
lot number, expiration date, and date of 
receipt of each type of supply or reagent 
received from each manufacturer. 

The Commissioner concludes that such 
records are necessary, together with 
processing records and compatibility 
records, to investigate and resolve prob¬ 
lems that may arise from the me of 
faulty reagents or supplies employed in 
the manufacture of blood and blood 
components. Accordingly, the Commis¬ 
sioner rejects the comments and no 
change Is made in 8 606.160(b> (7) (v>. 

34. Four comments concerning pro¬ 
posed I 606.65(d) (2) (redesignated 
8 606.160(a) (2) > Indicated that the re¬ 
quirement to keep spedfle records relat¬ 
ing the lot numbers of reagents and sup- 
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piles to the final product reaulres an un¬ 
necessary amount of documentation. 

The Commissioner advises that records 
must be kept to IdenUfy the reagent and 
other material employed In the produc¬ 
tion of each lot or unit of final blood 
product. However, the commentor appar¬ 
ently Interpreted 9 606.65(d) (2) as re¬ 
quiring that the lot numbers of reagents 
and supplies employed in the production 
of a final product be recorded in a spe¬ 
cific manner such as a log book. No one 
format for these records is specified. 
Rather, as prescribed In I 608.160(a) (2). 
appropriate records must be available 
from which to determine the lot num¬ 
ber of reagents and supplies used for 
specific lots or imits of final blood prod¬ 
uct. 

35. One comment concerning proposed 
9 606.65(d) (3) (now Incorporated Ipto 
9 606.160<b)<5)(li> and (b)C7)vl)) In¬ 
terpreted the proposed paragraph as re¬ 
quiring that blood establishments repeat 
the tests performed by the manufacturer 
of the material. The comment indicated 
that most blood establishments do not 
have the equipment or expertise to retest 
purchased materials. 

The Commissioner advises that the 
comment incorrectly interpreted the re¬ 
quirement. The regulation does not re¬ 
quire that the blood establishment repeat 
the test performed by the manufacturer 
of the material. Rather, the Intent of the 
regulation is to require a record of per¬ 
formance checks of equipment and rea¬ 
gents ns prescribed in 9 606.160(b) (5) 
(il) of the final regulations. 

36. The requirements in proposed 
9 606.65<e) concerning testing of rea¬ 
gents for potency and the maintenance 
of records have been transferred to 
99 606.65(0) and 606.160(b)(7) (1), re¬ 
spectively. The paragraphs in 9 606.65 
have been renumbered accordingly. 

37. Eight comments concerning pro¬ 
posed 9 60$.65(f) (redesignated 9 606.65 
(d)) generally agreed with the principle 
of storing the material in such a manner 
that the oldest is used first However, 
foiur comments suggested that the re¬ 
quirement i^ould not apply to reagents 
or supplies bearing an expiration date, as 
long as these materials arc used within 
the dating period. Additionally, four 
comments questioned the need to pro¬ 
mulgate such a requirement 

The Commissioner agrees that there is 
no need to require that products bearing 
a dating period be used on an **olde8t- 
first** basis, in that these products have 
tested and shown to maintain ade¬ 
quate potency and effectiveness during 
the entire length of the dating period. 
Consequently, there is no objection to 
using such pr^ucts any time within the 
dating period. However, labels do not 
generally indicate the rate of loss of po¬ 
tency and effectiveness of producto not 
bearing a dating period. To assure no 
loss of potency or effectiveness, these ma¬ 
terials should be used on a first-ln-first- 
out basis. Accordingly, f 666.65(d) has 
been amended to apply to products that 
do not bear an expiiation date. 

38. One comment ooncemlng proposed 
I 606.65(h) (redesignated f 606.65(fi) re¬ 


quested that the word ‘^possible** be 
changed to -practical,** 

The CJommlssloner believes that dis¬ 
posability is an effective means of re¬ 
ducing the spread of Infectious disease, 
especially the spread of hepatitis B virus. 
The accrued benefits of using disposables 
override all other considerations of prac¬ 
ticality. Accordingly, the comment Is re¬ 
jected and no change Is made in the reg¬ 
ulations. 

Staudaso Otemattnq PaocaouaKS 

39. It has come to the attention of the 
Commissioner that 9 606.106(a). as pro¬ 
posed. could be misinterpreted as requir. 
ing tlmt establishments not subject'to li¬ 
censure must comply wit h tho se specific 
provisions In Part 640 (21 CPR Part 640) 
which, by their terms, apply only to li¬ 
censed establishments. Accordingly, pro¬ 
posed 9 606.100(a) is amended in the 
final regulation to provide that the ref¬ 
erences in Part 640 relating to licenses, 
licensed establishments and submission 
to and approval by the Director, Bureau 
of Biolo^cs, are not applicable to non- 
Ucensed establlsroents. 

Of course, the standard operating pro. 
cedures that unlicensed establishments 
ore required by these regulations to fol¬ 
low must comply with the substantive 
procedures for specific blood products set 
forth in Part 640. 

40. One comment concerning proposed 
9 606.100(b) objected to the requirement 
that blood establishments maintain 
written standard operating procedures. 
ITie comment suggested that the art of 
blood banking may be downgraded If all 
steps were requir^ to be written. 

The Commissioner disagrees with 
this comment. The manual Is intended 
to describe the best techniques, proce¬ 
dures and policies developed by blood 
banking practitioners. The Commis¬ 
sioner believes that the guidance pro¬ 
vided to personnel from use of the man¬ 
ual, together with personnel development 
concerning attentiveness to detail, expe¬ 
rience. training, common sense, etc., can 
only upgrade the art of blood banking. 

41. Another comment concerning pro¬ 
posed f 666.100(b) requested guidance 
for the collection of blood Intended for 
autologous transfusion, a transfusion in 
which the patient is infused with his own 
blood that was withdrawn on a previous 
occasion. 

The Commissioner will issue at an¬ 
other time proposed additional standards 
governing products intended for autolog¬ 
ous transfusion. In the meantime, any 
facility that collects blood for autologous 
transfusion must describe in the Stand¬ 
ard Operating Procedures Manual, the 
steps followed from collection to distri¬ 
bution of such units. The manual of each 
licensed blood establishment Is reviewed 
by the Bureau of Biologies at the time of 
licensure to assure that all procedures 
described therein are safe and result In 
a product that Is safe. pure, potent and 
effective. Manuals of unlicensed estab¬ 
lishments are subject to review during 
inspection by the FDA, but need not be 
submitted to the Bureau of Biologies for 
approval. T6 promote specificity and 


clarity of the regiilatlon. the Commis¬ 
sioner has amended 9 606.100(b) by 
identifying homologous transfusion, au¬ 
tologous transfusion, and further manu¬ 
facture of blood and blood components 
as procedures that must be described in 
the written Standard Operating Pro¬ 
cedures Manual. 

42. Three comments concerned pro¬ 
posed 9 606.100(b) (5). Two of these com¬ 
ments objected to weighing each unit of 
blood on the basis that It Is costly and 
unnecessary. The comments suggested 
that quality control of equipment will 
assure collection of blood within an ac¬ 
ceptable range. The third comment sug¬ 
gested that the regulation be amended to 
provide a recommendation concerning 
the equipment to be used for weighing. 

The Commissioner believes that the 
comments misinterpreted the regulation. 
The intent of the regulation U to ensure 
that the quantity of blood token from 
the donor does not exceed the volume 
permitted by regulation. This is normally 
accomplished by the use of an in-process 
device which, based upon weight, mass or 
volume, signals the completion of the 
donation. Indeed, the regulation does not 
anticipate the weighing of each unit of 
blood when the in-process device has 
been demonstrated to be accurate and 
reliable. Rather, the regulation antici¬ 
pates written procedures concerning use 
and maintenance of the device to assure 
its accuracy and reliability. Finally, the 
Commissioner concludes that there Is no 
need to recommend specific equipment 
to be used for measuring the quantity of 
blood removed from the donor. The spe¬ 
cific equipment used by the blood estab¬ 
lishment should be described in the writ¬ 
ten Standard Operating Procedures 
Manual and will be reviewed during in¬ 
spection by the PDA. Accordingly, no 
change Is made In 9 606.100(b)(5). 

43. Two comments concerning proposed 
9 606,100(b> (7) noted that after publica¬ 
tion of this proposal a notice was pub¬ 
lished in tthe Fkdxhal Rccism of July 9. 
1974 (39 FR 25233) proposing to amend 
9 610.40 T ests f or hepatitis B surface an- 
tigen (21 CFR 610.40) to require testing 
of blood for hepatitis B surface antigen 
by a method of third generation sensi¬ 
tivity. Tlie comments recommended that 
the requirement to use a method of third 
generation sensitivity be refiected in 
9 606.100(b)(7). 

The Commissioner accepts the com¬ 
ments and 9 606.100(b) (7) has been 
amended accordingly. 

44. The Commissioner has added a new 
paragraph (b) (9) to proposed 9 606.160 
concernlDg procedures for investigating 
adverse reactions. The proposed para¬ 
graph (b)(9) and those following are 
renumbered accordingly. The reason for 
adding the new paragraph is that pro¬ 
posed I 666.170 Adverse reactUm file re¬ 
quires that a thorough investigation be 
made for each reported adverse reaction, 
The Commissioner concludes that the 
procedures for carrying out the investi¬ 
gation should be described In the Stand¬ 
ard Operating Procedures Manual to pro¬ 
vide guidance to personnel involved in 
the Investigation. 
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45. Two comments concemin« pro- 
posed S 606.100(b> (10) (redesU^nated 
I 606.100(b) (ID) Indicated that the re¬ 
quirement to identify the length of ex¬ 
piration dales assigned for all final prod¬ 
ucts may cause confusion since some 
products such as Source Plasma (Hu¬ 
man) and Recovered Plasma (Human), 
do not have expiration dates. 

The Commissioner accepts the com¬ 
ments. Accordingly, to clarify the regula¬ 
tion, the phrase *Mf any'* is added after 
the phrase "Length of expiration date" in 
9 606.100(b) (11). 

46. The Commissioner has added a 
new paragraph (b)(l8) to proposed 
9 606.100 concerning procedures for pre¬ 
paring recovered (sal\*aged) plasma. 
The paragraph is added in response to a 
number of general comments requesting 
greater speclAclty in the regulations. 

47. Six comments objected to proposed 
9 606.100(e), which they interpreted as 
requiring a single comprehensive review 
of all applicable records at Uie time of 
distribution of blood or blood compo¬ 
nents. Another comment Indicated that 
the paragraph seemed to be directed to¬ 
ward blood products rather than fresh 
blood or fresh blood components. 

The Commissioner concludes that the 
comments have misinterpreted the In¬ 
tent of the regulation. The regulation re¬ 
quires that the records pertaining to a 
product be reviewed prior to distributing 
the product, not necessarily immediately 
prior to distribution. The review, or por¬ 
tions of the review, may be conducted at 
appropriate periods during or after blood 
collecting, processing, compatibility test¬ 
ing and storing. Additionally, tlie regula¬ 
tion is Intended to apply to establish¬ 
ments preparing any blood product, 
including fresh blood and fresh blood 
components. Accordingly, the Commis¬ 
sioner has amended 9 606.100(c) to clar¬ 
ify the intent. 

PLATELgTPHgRCSIS, LcUKAPnXtBSXS AND 
PLASMAPIlCaXSXS 

48. Twenty-five comments concerned 
proposed 9 606.110 Plasmatiheresis. Most 
of the comments were substantively the 
same as, or similar to. comments received 
in response to a notice published In the 
PXDWUL Recistxr of July 17, 1974 (39 
PR 26161) proposing to expand the 
deftniUon of Source Plasma (Human) In 
Part 640 to include all products collected 
by plasmapheresis, except Single Donor 
Plasma (Human) Intended for Intrave¬ 
nous use. The final regulations respon¬ 
sive to the July 17. 1974 proposal wiU 
prcscrdttie requirements for Source 
Plasma (Human) intended for prepara¬ 
tion of components for injection or for 
further manufacture into noninjectable 
products. 

The Commissioner has determined 
that these good manufacturing practice 
regulations no longer need to prescribe 
specific requirements for plasmapheresis 
since proposed 9 606.100 requires that the 
standard operating procedures must 
comply with the regulations for Source 
Plasma (Human) as presently drafted 
and as they may be amended. For con¬ 
tinuity in the discussion relating to 


plasmapheresis, the Commissioner will 
respond to the comments concerning 
plasmapheresis and proposed | 606.110 in 
the preamble to the final regulations 
concerning Source Plasma (Human) 
which will be published in the near 
future. 

The Commissioner recognizes that In 
the meantime, provision should be made 
to permit the plasmapheresis of a donor 
who docs not meet the requirements of 
99 640.63. 640.64 and 640.65 for the col¬ 
lection of plasma containing rare anti¬ 
bodies. Accordingly, the Commissioner 
has added a new paragraph (b) to 
I 606.110 to permit such plasmapheresis 
of a donor only with approval of the Di¬ 
rector, Bureau of Biolofi^cs. 

49. Two comments concerning pro¬ 
posed 1606.110 noted that neither the 
proposed regulation nor any of the exist¬ 
ing biologic regulations prescribe the use 
of leukapheresls and plateletphcresis 
procedures for obtaining leukocytes or 
platelets, respectively, from a donor. The 
comments expressed concern that these 
procedures would no longer be permitted 
when needed for specific patients re¬ 
quiring repeated leukocyte or platelet 
transfusions. 

The Commi.<^doner advises that asc of 
plateletpheresU as a source of Platelet 
Concentrate fHitman) was provided for 
in the Additional Standards for Platelet 
Concentrate (Human). 99 640.20 through 
640.26 published In the Fedciul Rboi.stxr 
of January 29, 1975 (40 FR 4300), The 
use of the leuknpheresls procedure, as in¬ 
dicated by the comment, is not presently 
prescribed by the exlsUng biologic regu¬ 
lations. 

The provisions prescribed In 99 640.21 
(c) and 640.22(c) (21 CPR 640.21 <c) and 
640.22(c)) of the Additional Standards 
for Platelet Concentrate <Human) re¬ 
quire that when plateletphercsis is used, 
the criteria of donor suitability and col¬ 
lection procedure must have written ap¬ 
proval of the Director, Bureau of Bio¬ 
logies. Such approval is granted only 
after the blood establlsliment has demon¬ 
strated that the criteria and procedures 
will assure saXety of the donors. These 
provisions, however, may preclude the 
use of plateletphcresis by a hospital in 
emergency situations when a ph^cian 
has determined that the recipient must 
be transfused with the platelets from a 
specific donor, but the donor does not 
meet the criteria of weight, blood pres¬ 
sure. etc., approved by the Bureau of Blo- 
logica In accordance with 9 640.21 (o). 

The Commissioner recognizes that 
leukapheresis and plateletphcresis are 
important to a hospital for collecting 
large volumes of leukoesrtes and platelets, 
especially from a small number of donors 
who arc selected because of the compati- 
billly of their blood with that of the re¬ 
cipient. Indeed, tl>e most medically desir¬ 
able donors arc often relatives of the 
recipient. 

Leukapheresis and plateletphcresis In¬ 
volve the return of nearly all the plasma, 
plus the formed elements, minus the leu¬ 
kocytes or platelets, respectively. These 
procedures do not slgnlflcanUy reduce 
the oxygen-cariying, oncotic or volu¬ 


metric capacities of the donor's circulat¬ 
ing system. Therefore, use of these 
procedures presents no long-term risks 
that could not be assessed by a physician 
at the time of donation. The Commis¬ 
sioner believes that provision must be 
made in the regulations to permit use of 
these life-saving procedures. 

Accordingly, proposed 9 606.110 has 
been amended to permit the use of the 
leukapheresis and plateletphcresis pro¬ 
cedures when (a> the physician has de¬ 
termined that the recipient must be 
transfused with the leukocytes or plate¬ 
lets from a specific donor; (b) the pro¬ 
cedure is performed under the super\i- 
slon of a physician who is aware of the 
health status of the donor; and (c) the 
pliysician has certified in writing that the 
donor's health permits leukapheresis or 
plateletphcresis. Under such circum¬ 
stances. the requirements prescribed in 
99 640.21(c) and 640.23(c) concerning 
prior approval of the criteria of donor 
suitability and the collection procedure 
of plateletphcresis by the Director. Bu¬ 
reau of Biologies, are waived. The Com¬ 
missioner believes that such emergency 
provisions for plateletphercsis also should 
be reflected In the regulationji governing 
the manufacture of Platelet Concentrate 
♦ Human). Accordingly, a new I 640 
Emrrgencv provisions Is added to Plate¬ 
let Concentrate (Human) rcgulatlomi. 

LuuiruNG 

50. One comment concerning proposed 
I 606.120(a) <1) suggested that the regu¬ 
lation be mended to permit a mulUloca- 
tion establishment to proof all labeling 
at one location. TTie comment Inter¬ 
preted the regulation as requiring that 
each location must proof the label 
against on approved flnal copy. 

Tlie Commissioner advises tiiat the 
regulation was misinterpreted. The reg¬ 
ulation does not prohibit a multilocation 
establl'»hmcnt from reviewing and proof¬ 
ing all labels at one location. Accordingly, 
no change is made in the regulation. 

51. Two comments concerned proposed 
9 606.120<b>. One comment recommended 
that the regulation be revised to re¬ 
quire that labels applied by one blood 
service not be altered in any way by 
another blood service. The other com¬ 
ment recommended that the regulation 
be revised to permit a hospital to replace 
the original label, since the original label 
may be confusing to a physician who 
administers the product. 

The CommUsloncr advises that the 
label information provided by the col¬ 
lection facility and the initial processing 
facility are necessary to Identify and 
confirm that the product is safe, pure, 
potent and effective, and to facilitate the 
tracing of a product back to its original 
source. Indeed, the Commissioner did 
not anticipate that the regulation might 
be interpreted to imply that the original 
label may be removed, altered or ob¬ 
scured. Accordingly, to prevent any mis¬ 
interpretation of the regulation, a sen¬ 
tence has been added to 9 606.13(i(b) to 
prohibit any alteration of the original 
label. However, this docs not preclude a 
hospital from adding further Informa- 
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tlon to a product container, provided the 
original label Is not removed, altered or 
obscured. Accordingly, the Commissioner 
rejects the comment concerning replace¬ 
ment ot the original label. 

The Commissioner recognizes that 
under certain circumstances in the 
manufacture of blood components, the 
original label of the source material must 
be altered to provide accurate identifi¬ 
cation of the proper name of the product. 
For example, after plasma is removed 
from Whole Blood (Human), the remain¬ 
ing product is Red Blood Cells (Human) • 
Accordingly, | 606.120(b) is amended in 
the Anal regiilation to permit altering 
of labels, as necessary, to reflect the 
proper name of the product and other 
required labeling Information for the 
contents remaining in a container after 
blood components have been removed. 

52. One comment concerning proposed 
f 606.120(b) (5) suggested that the nec¬ 
essary instructions and precautions for 
use be required for the directions circu¬ 
lar only and not on the product label. 

The Commissioner concludes that the 
requirement as proposed is consistent 
with II 610.60 and 610.61 (21 CFR 610.60 
and 610.61) prescribing the information 
that must appear on the container and 
package labels of all biological products. 
Accordingly, the comment is rejected. 
However, the Commissioner recognizes 
that certain information, such as the 
formula of the anticoagulant solution in 
the container, need be contained only in 
an instruction circular. For this reason, 
the Commissioner is reviewing the pres¬ 
ent labeling requirement for all blood 
products with the intent of publishing a 
proposal in the near future concerning 
a revised uniform labelixig requirement. 

53. Two comments concerning pixH 
posed I 606.120(b) (7) recommended that 
distribution of instruction circulars for 
whole blood and blood components not be 
required. Another comment suggested 
that the Instruction circular not neces¬ 
sarily accompany each unit of blood. 

The Commissioner recognizes that 
those experienced In performing trans¬ 
fusions may not need to refer to the in¬ 
struction circular each time a trans¬ 
fusion is given. However, the circular 
provides a valuable synopsis of the best 
available information on the uses, pre¬ 
cautions and contraindications associ¬ 
ated with the use of blood and blood com¬ 
ponents. This Information may be uti¬ 
lized by interns and residents, as well as 
recently transfused patients. Moreover, 
labeling for these drug products must, 
pursuant to section 503 of the Federal 
Food, Drug, and Cosmetic Act (21 U.8.C. 
352(f) (1)> bear adequate directions for 
lay use. Accordingly, the Commissioner 
rejects Uic comments recommending that 
distribution of the instruction circular 
not be required. The Commissioner did 
not intend, nor does the regulation imply, 
that the circular accompany each unit of 
whole blood. Rather, the regulation re¬ 
quires that circulars must be available in 
the collecting and transfusing facilities 
for reference, as needed, by trans- 
fusionists, interns, residents and patients. 


RULES AND REGULATIONS 

54. Two comments concerning proposed 
1606.120(b)(8) requested that a pro¬ 
vision be added to permit the volume of 
a product in a container to vary by ±10 
percent from the voliune stated on the 
labeL Another comment noted that the 
quantity of product is normally not 
specified for certain products, e.g., 
Cryopreclpltated Antihemophilic Factor 
(Human). 

The Commissioner acknowledges that 
certain measurement devices presently 
used by blood banks are accurate only 
within a 10 percent range. Consequently 
a unit of whole blood Is recognized as 
being within ±10 percent of the volume 
stated on the label. Since a discrepancy 
of ±10 percent of the volume stated on 
the label does not affect the safety purity, 
potency and effectiveness of the product, 
the Commissioner has amended the regu¬ 
lation to permit the quantity of product 
stated on the label to be accurate to 
within ±10 percent. However, it should 
be emphasized that the amendment does 
not affect, in any manner, the maximum 
amount of whole blood, which by regula¬ 
tion is permitted to be removed from a 
doner, i.e., ie40.65(b) (4). (5) and (6) 
<21 CPR640.65(b) (4). (5) and (6)).The 
Commissioner recognizes that it is im¬ 
practical to determine the volume of Cry- 
oprecipitated Anthempophilic Factor 
(Human) in a container, and proposed 
I 606.120(b) (6) is not intended to apply 
to this product. Rather, proposed para¬ 
graph (b) (8) Is applicable and consistent 
with I 640.51(c) (6) (21 CFR 640.51(0 
(6)) concerning Cryopreclpltated Anti¬ 
hemophilic Factor (Human), requiring 
that the quantity of source plasma, and 
kind and quantity of anticoagulant ap¬ 
pear on the labeling. Accordingly, to en¬ 
sure that there is no misinterpretation 
concerning the Intent of proposed para¬ 
graph <b)(8). the Commissioner has 
added a phrase exempting this product 
from the requirement that the labeling 
indicate the quantity of product in the 
container and further providing that the 
±10 percent variance does not apply to 
Source Plasma (Human) for which pre¬ 
cise weight measurement is regularly at¬ 
tained. 

Laboratory CTontrols 

55. Two comments concerning pro¬ 
posed I 606.140 requested that the regu¬ 
lation be revised to specifically define re¬ 
quirements such as **adequate** monitor- 
i^. '^appropriate** specifications, and the 
like. 

The Commissioner believes that each 
blood establishment should select its own 
specific laboratory control procedures 
applicable to the processes it performs. Its 
equipment, personnel and other variable 
factors. The regulations ore intended as 
a general guideline for use by a blood 
establishment in developing specific 
laboratory control procedures. There are 
available recognized laboratory control 
guides, such as Quality Control in Blood 
Banking, American Association of Blood 
Banks. 1973, or Myhre. BA. and Quality 
Control in Blood Banking. Wiley and 
Sons Inc.. NY 1974, which provide pro¬ 


cedures for implementing the standards 
set forth in these regulations. According¬ 
ly, the comments are rejectecL 

CoMrATtBiLrrY Testinq 

56. Two comments concerning pro¬ 
posed I 606.151 argued that crossmat^- 
ing is not. and should not. be within the 
province of the FDA, ina^uch as it is 
a procedure performed entirely within 
the hospital laboratory. 

The Oommissioner advises that In 
some instances community blood banks 
perform crossmatching procedures in 
place of the hospital laboratory. In ad¬ 
dition, tlie Oommissioner believes that 
his authority under the Federal Food. 
Drug, and Oosmetic Act and the Public 
Health Service Act to regulate all as¬ 
pects of blood and blood components 
processing and testing has been ade¬ 
quately documented in the preamble of 
the proposal. The Commissioner con¬ 
siders the crossmatching, as well as 
other compatibility tests to be as signif¬ 
icant to blood as the general safety test 
described in 1610.11 (21 CPR 610.11) is 
to other biological products. Indeed, it is 
impossible for the Commteloner to 
assure the safety, purity, potency and ef¬ 
fectiveness of blo^ and blood products 
without the authority to assure ^at all 
compatibility tests are accurate and 
reliable. 

67. Two comments concerning the in¬ 
troductory paragraph of proposed I 606.- 
151 requested that the first sentence be 
deleted. Hie comments indicated that it 
is unreasonable for a small Institution to 
require an entirely separate area for 
compatibility testing. 

The Commissioner accepts the com¬ 
ments. It Is not essential that an area 
be set aside for compatibiiity tests only. 
Rather, it is essential that compatibility 
testing be conducted in a work area that 
is arranged in an orderly manner so as 
to avoid mlxups or contamination of the 
product This requirement is already ad¬ 
dressed in proposed 1606.40(a)(7). Ac¬ 
cordingly, the Commissioner has deleted 
the first sentence from the Introductory 
paragraph of I 606.151, 

58. Three comments concerning pro¬ 
posed 1606.151(b) objected to the re¬ 
quirement that serum be less than 48 
hours old for all compatibility testing. 
The comments suggested that there is 
adeqiiate data In the literature to sup¬ 
port use of serum older than 48 hours 
for such testing. Also, one comment sug¬ 
gested that the serxim for compatibility 
testing should be less than 6 hours old. 

The Commissioner prescribed the 46- 
hour limit on the basis of data demon¬ 
strating that antibodies in a blood re¬ 
cipient's serum 48 hours old can ade¬ 
quately be detected by compatibility test¬ 
ing. Accordingly, the Commissioner re¬ 
jects the comment suggesting that serum 
be less than 6 hours old. Serum samples 
stored at refrigerator temperatures be¬ 
yond 48 hours may become contaminated 
with airborne microorganisms. Some 
microorganisms produce substances ca¬ 
pable of agglutinating red cells and may. 
therefore, predispose scrum to false posi¬ 
tive agglutination reactions. Accordingly. 
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the Commissioner rejects the comment 
and no change Is made in the regtda- 
Uons. However, the FDA is conducting a 
review of available data concerning com¬ 
patibility testing with serum that is 72 
hours ol(L Interested persons are encour¬ 
aged to send such data, or references to 
such data, to the Director, Bureau of 
Blologica, 8800 Roclcvllle Pike. Bethesda, 
MD 20014. The Commissioner will pro¬ 
pose to extend the 48-hour limit to 72 
hours or longer if available data support 
such extension. 

59. Five comments concerning para¬ 
graph (c) and (d) of proposed I 806.151 
suggested that the major crossmatch test 
Include testing for hemolytic antibodies, 
as well as the already required aggluti¬ 
nating and coating antibodies. 

The Commissioner Intends that the 
major crossmatch test Include testing for 
aU antibodies of major concern. Hemo¬ 
lytic antibodies are of major concern but 
were Inadvertently omitM In the pro¬ 
posed regulation. Accordingly, the Com¬ 
missioner accepts the comments and par¬ 
agraphs (c) and (d) have been amexided 
as suggested by the comments. 

60. One comment concerning proposed 
( 606.151 (d> requested that provision be 
made to permit screening of the donor^a 
blood by any method that has been dem¬ 
onstrate to be at least equivalent to the 
antiglobulin method for determining the 
presence of agglutinating, coating and 
hemolyUc antibodies. Included with the 
comment was data supporting use of an 
enzyme method propo^ for use in place 
of the antiglobulin method. 

The Commissioner believes that the 
regulation should anticipate the use of 
other methods that are eqxiivalent to. or 
better than, the antiglobulin method for 
demonstrating antibodies In the donor's 
blood. Additionally, the Commissioner 
concludes that the data submitted with 
the comment dememstrate that the en¬ 
zyme method Is at least equivalent to 
the antiglobulin method. Accordingly. 

1606.151(d) has been revised in the final 
regtilallon to permit screening of a 
donor's blood by any method that will 
demonstrate agglutinating, coating and 
hemolytic antibodies. 

61. Two comments concerning pro¬ 
posed f606.151(d> suggested that the 
minor crossmatch test be required 
whether or not donor screening is per¬ 
formed. The comments Indicated that 
the test is Important as an addi¬ 
tional check to asstire that the pa¬ 
tient is given the proper blc^. 
Another comment suggested that refer¬ 
ence to the minor crossmatch be de¬ 
leted and replaced with a requirement 
that all donor sera be tested by methods 
^equate to detect clinically significant 
antibodies. The comment stated that 
there are good reasons for the imdesira- 
biUty of performing the minor cross- 
watch and also Inter se crossmatches. 
However, the specific reasons were not 
Riven. 

As evidenced by the comments, there 
h disagreement within the scientific 
community concerning the advantages of 
the screening test versus the minor cross- 
watch test and the practical need to per¬ 
form one of these tests If the other al¬ 


ready has been performed. In light of 
this disagreement, and since the avail¬ 
able data equally support advantages of 
cither test procedure, the Commissioner, 
in the proposed regulation, has permit¬ 
ted use of the screening test or the minor 
crossmatch test as alternative testing 
procediires. No new data demonstrating 
that one testing procedure Is superior to 
the other has been made available to the 
Commissioner. For these reasons, the 
Commissioner rejects the comment re¬ 
questing that reference to the minor 
crossmatch test be deleted. The Com¬ 
missioner believes that the major cross¬ 
match test required by paragraph (c>, 
together with a test designed either to 
screen the donor's serum or to reflect 
compatibility of the donor's serum with 
the recipient's red blood cells (minor 
crossmatch), are practical, necessary 
and adequate to protect the recipient 
from a transfusion with incompatible 
blood. Accordingly, the Commissioner 
also rejects the comment requesting that 
both screening and minor crossmatch 
tests be required prior to transfusion, 
and no change is made In the regulation. 

62. Seven comments conceming pro¬ 
posed 1 606.151(e) objected to the words 
“modified” and “safe” to describe the 
procedures for expedited transfusions In 
emergencies. The comments noted that 
in an emergency situation there is nor¬ 
mally not enough time to conduct all re¬ 
quired testing of the blood. Consequently, 
the blood cannot be determined to be as 
safe as blood processed under normal 
conditions. 

The Commissioner recognizes the lim¬ 
ited assurances provided by any emer¬ 
gency procedure and therefore accepts 
the comments, and the words “modified” 
and “safe” have been deleted from 9 606.- 
151(e) of the final regulation. The Com¬ 
missioner notes that the comments inter¬ 
preted the word “procedures” as strictly 
applying to the method of performing 
the crossmatch. However, it should be 
emphasized that the term “procedure” 
includes administrative procedures re¬ 
lating to emergency transfusions as well 
as the technical procedures. 

Rxcoaos 

63. Three comments conceming pro¬ 
posed 9 606.160(a) (redesignated as 
9 606.160(a)(1)) requested clarification 
of the significant steps for which records 
must be maintained and questioned the 
need for maintaining certain records, 
especially those that identify the person 
performing the work. 

The Commissioner has used the term 
“significant step” to mean any step Uiat 
may affect the safety of the donor and 
recipient, or the safety, purity, potency 
and effectiveness of the product. For ex¬ 
ample, with respect to blood collection, 
the amenities provided the donor prior 
to the interview or following blood 
donation are not significant steps requir¬ 
ing the maintenance of records. How¬ 
ever, any aspect of the donor interview 
conceming his suitability and the phle¬ 
botomy is a significant .step requiring the 
maintenance of records, signed or Ini¬ 
tialed by personfs) who actually per¬ 


formed the work. The Commissioner 
recognizes that supervisors may have 
ultinaate responsibility for the perform¬ 
ance of their stair. Nevertheless, employ¬ 
ees having direct responsibility for any 
significant step may need to be identified 
if deficiencies and substandard practices 
are to be expeditiously corrected. Accord¬ 
ingly. the Commissioner accepts the com¬ 
ments requesting clartficallon of signifi¬ 
cant steps and a new proposed 9 606.160 
(b) has been added to the regulation to 
specifically Identify the records that must 
be maintained. 

64. Several comments requested guid¬ 
ance conceming recordkeeping methods 
and requirements generally. In conjunc¬ 
tion with this section of the regulation, 
the Commissioner will publish a proposal 
conceming the tabulation of recorded 
data in order to promote meaningful re- 
view and monitoring by the blood estab¬ 
lishment and to facilitate a scheduled 
annual survey of all blood establishments 
by FDA. 

65. Five comments conceming pro¬ 
posed 9 606.160<c) (redesignated as 
9 696.160(d)) indicated that it is unreal¬ 
istic to require that records of processing 
Source Plasma (Human) be retained for 
6 months after the expiration date of the 
final product manufactured from the 
Source Plasma (Human). The comments 
noted that Source Plasma (Human) is 
normally sold to another establishment 
for further manufacture. Consequently, 
the Source Plasma (Human) supplier has 
no way of knowing the latest expiration 
date of the final product One comment 
suggested it would be more practical to 
require that the supplier retain the 
records Indefinitely, while two other 
comments suggested 5 years. 

The Cbmmlssloner recognizes that it 
may be impractical, or perhaps impos¬ 
sible. for the supplier of Source Plasma 
(Human) to know the latest expiration 
date of a final product processed by an¬ 
other establishment. Consequently, it is 
also impractical to require that the sup¬ 
plier retain records of processing for 6 
months after the latest expiration date 
for the final product that was manufac¬ 
tured from the source plasma. For this 
reason, the Commissioner Intends to 
publish, at another time, a notice of pro¬ 
posed rule making to prescribe an ex¬ 
piration date for Soiirce Plasma (Hu¬ 
man). Ipterested persons will be given 
an opportunity for comment. The Com¬ 
missioner has determined that in the in¬ 
terim. records of products having no ex¬ 
piration dates shall be retained indefi¬ 
nitely to facilitate the reporting of any 
unfavorable clinical reactions. Accord¬ 
ingly. 9 606.160 has been amended in 
paragraph (e) to require that records be 
retained Indefinitely when the product 
has no expiration date. 

66. Three comments conceming pro¬ 
posed 9 606.160<d) (redesignated 9 606.- 
160(e)) asked whether the regulation re¬ 
quired that establishments maintain a 
separate list of unsuitable donors or per¬ 
mitted the flagging of individual donor 
records. One comment furUver asked 
whether the record of unsuitable donors 
must Include the names of donors who 
are only temporarily unsuitable. Another 
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comment Indicated that it is Impractical 
to carry a complete list of unsuitable 
donors on mobile operations. 

The Commissioner intended that the 
major impact of the regulation was to 
preclude from the marketplace, blood or 
blood products obtained from an unsuit¬ 
able donor. Tlie Commissioner advises 
that each blood estebUshment may de¬ 
velop its own system of recordkeeping to 
effectively Identify unsuitable donors. 
Accordingly, the regulation docs not pre¬ 
scribe a special system of recordkeeping. 
Rather, any record system used by a 
blood establishment must facilitate the 
identification of an unsuitable donor. 
The Commissioner agrees that it may be 
impractical, on a mobile operation, to 
carry a complete list of unsuitable do¬ 
nors. Therefore, upon return of the 
mobile unit to the blood establishment, 
donor records must be reviewed and ac¬ 
tion taken to assure that blood collected 
from an unsuitable donor will not be dis¬ 
tributed. Accordingly, the Commissioner 
has amended the regulation to emphasize 
that records must be available so that 
products from unsuitable donors will not 
be distributed. 

DlSTBIBUnOK AKD RECEIPT; PROCEDURES 
AND Records 

67. One comment concerning proposed 
S 606.165 argued that unnecessary paper¬ 
work would be required If every unit of 
blood issued by a central blood bank must 
contain the name and address of the 
hospital. Another comment suggested 
that there is little need to specify on each 
distribution record the address of a con¬ 
signee who is frequently supplied with 
the product. The comment suggested 
that the addresses of such consignees are 
always easily available at the blood es¬ 
tablishment 

The Commissioner advises that the 
regulation does not require each unit of 
blood to have on iU container the name 
and address of the hospital to wliich the 
unit is being sent. Rather, it requires that 
such Information be In the distribution 
record of the blood establishment ship¬ 
ping the blood. The Commissioner agrees 
with the comment that the address of a 
conMgnee on each distribution record 
may not be needed if such information is 
easily available elsewhere In the blood 
establishment records in a form that will 
readily facilitate recall of a product. Ac¬ 
cordingly. the regulation has been 
amended to require that distribution rec¬ 
ords contain Information to facilitate the 
rapid idenUfleation of the name and 
address of the consignee. 

68. In the original notice, the Commis¬ 
sioner proposed to require the mainte¬ 
nance of records for “each significant 
step’* In tlic manufacture of blood prod¬ 
ucts. It was the Commissioner's Intent 
that records of receipt of blood and blood 
components be Included since a system 
of recordkeeping of such data is essential 
to assure the identity and permit recall. 
If necessary, of each unit of blood. In¬ 
deed. almost all establishments receiving 
blood products recognize the Importance 
of maintaining such records and cur¬ 
rently do so. The Commissioner has con¬ 


cluded that to promote specificity, the 
regulation should explicitly require such 
a system of recordkeeping and that such 
requirement be set forth In the new 
5 606.165 along with similar require¬ 
ments applicable to distribution. Ac¬ 
cordingly, that section has been amended 
to include requirements for receipt 
of blood and blood components In order 
to facilitate recall of blood products. In 
order to clarify any possible misappre¬ 
hension that may have occurred con- 
cemlng the scope of the proposal re¬ 
garding records for receipt, the Com¬ 
missioner will consider additional com¬ 
ments concerning this aspect of the regu¬ 
lation within the next 30 days, and such 
comments may justify further modifica¬ 
tion of this provision. 

Adverse Reaction Pile 

69. Twenty-three comments concerned 
proposed 5 606.170 dealing with adverse 
reaction files. TTie comments posed gen¬ 
eral questions concerning the Intended 
objectives of the proposed regulation. 
Almost ^ comments requested that the 
term •'severe adverse reaction" be 
defined. 

The Commissioner advises that the 
objective of the regulation is to reduce 
the possibility of adverse reactions by 
(a) determining the cause of the reac¬ 
tion; and <b) providing safeguards that 
eliminate, where possible, the causes 
leading to an adverse reaction. To 
achieve this objective, the technical staff 
of each transfusion facility must be In¬ 
formed of all transfusion reactions so 
that data may be made available to a 
physician to confirm suspected causes, 
including sequelae, such as antibody de¬ 
velopment that might require further 
blo^ usage demanding special techni¬ 
cal handling, and to review and evaluate 
the adequacy of laboratory methods. For 
these reasons, transfusion reactions must 
be reported to the laboratory and rec¬ 
ords maintained there, in addition to any 
notes that may be inserted in the pa¬ 
tient's chart. Additionally, the collecting 
facility must be informed of all trans¬ 
fusion reactions when the reaction Is 
attributed to a defect in the product 
obtained from the collecting facility. Ac¬ 
cordingly, the regulation has been re- 
\ised In I 606.170 to require clearly that 

(a) records be kept concerning any ad¬ 
verse reaction to the donor or recipient. 

(b) reports of each reaction be investi¬ 
gated. (c) transfusion reaction reports 
be communicated to and retained by the 
collecting facility when the reaction is 
attributed to a defect in the product, 
and (d) the Director. Bureau of Bio¬ 
logies. be informed of any deaths im¬ 
plicating a Wood donation or transfu¬ 
sion as the cause. 

The Commissioner uses the term "se¬ 
vere adverse reaction" to mean a fatal 
reaction. The Director, Bureau of Bio¬ 
logies, must be notified by telephone or 
telegraph as soon as possible when a 
Wood donation or tran^usion has been 
found to cause death, and a written re¬ 
port of the investigation must be sub¬ 
mitted to the Director, Bureau of Bio¬ 
logies, within 7 days after the fatality. 


Under the Administrative Procedure 
Act (5 U.8.C. 533<b) and (d)), the Com¬ 
missioner concludes that notice, public 
procedure and delayed effective date are 
unnecessary for the promulgation of 
5 640.27 as it does not Impose an addi¬ 
tional duty or burden on any person but 
rather relieves a restriction concerning 
platelctphcrcsls consistent with these 
good manufacturing practice regula¬ 
tions. Comments are nevertheless re¬ 
quested within the next 30 days and may 
justify further modification of this pro¬ 
vision. 

Therefore, under pro\'tslons of the 
Federal Food, Drug, and Cosmetic Act 
(secs. 201,501,502.510,701,52 8tat. 1040- 
1042 as amended. 1040-10^ as amended 
by 76 8tat 780, 1055-1056 as amended. 
76 Stat. 794 as amended, and sec. 301 of 
Pub. L. 87-781 (21 U.8.C. 321. 351, 862, 
360 and note. 371), the PubUc Health 
8 crvice Act (secs. 351 and 361, 58 8tat. 
702 and 703 as amended (42 U.S.C. 262 
and 264)), and the Administrative Pro> 
cedure Act (secs. 4 and 10. 60 8tat. 338 
and 243, as amended (5 UB.C. 553. 702. 
703, 704)) and under author ity d elegated 
to the Commissioner (21 era 2.120), 
Chapter I of TiUe 21 of the Code of Fed¬ 
eral Regulations is amended In 8ubchap. 
ter F as follows: 

1. By adding a new Part 606 to read as 
follows: 

Subpart A—Ganaral ProvhUom 

Sac. 

606 DednlUona. 

Subpart B—OrganIratJon and Partonnal 
606.20 Pareonnei. 

Subpart C—Ptant and facilitJaa 
606.40 PaclUties. 

Subpart D—Cquipmant 

606.60 Equtpmant. 

606.65 Suppliaa and rcaganU. 

Subpart E—[Ratarvad] 

Subpart F—Production and Procata Controls 

606.100 Standard operating procedures. 
606,110 PUteletphcraals, leukapbareals and 
plaamapbareslB. 

Subpart O —FInJahad Product Control 
606.120 Labeling. 

Subpart H—Laboratory Controla 

606.140 Laboratory controls. 

606.151 CompaUbUlty teatlog. 

Subpart I—Racorda and Raporta 
606.160 Racorda. 

606.165 DlaUibutlon and receipt; piooadum 
and records. 

606.170 Adverse reaction file. 

AUTKoamr; Secs. 301, 501. 502. 510. 701. 53 
SUt, 1(HO-1043 as amended. 1040-1061 as 
amended by 76 Stat. 780. 1065-1056 as 
amended. 76 StaL 704 as amended, and 
801 of Pub. L. 87-781 (21 U8.C. 821, 861. 853. 
360 and note, 371), the Public Health Service 
Act (sees. 851 and 361, 58 SUt, 702 and 703 
amended (43 UB.C. 263 and 364)). 
Administrative Procedure Act (secs. 4 and lo. 
60 SUt. 2^ and 343, as amended (6 U8.C* 
553.703.708,704)). 

Subpart A—Goiieral Provisions 
§ 606,3 Definition*. 

As used in this part: 

(a) "Blood" means whole Wood c<^ 
lected from a single donor and processed 
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cither for traxiftfusion or further manu- 
lacturtnf. 

(b> means the volume of blood 

or one of Its components in a suitable 
volume of anticoagulant obtained from 
a single collection of blood from one 
donor. 

(c) ''Component" means that part of a 
.single-donor unit of blood separated by 
physical or mechanical means. 

(d> "Plasma for further manufactur* 
tng" means that liquid portion of blood 
separated and used as material to pre* 
pare another product. 

(e) "PlaKnapheresls" means the pro¬ 
cedure In whl(^ blood is removed from 
the donor, the plasma Is separated from 
the formed elements and at least th$ red 
blood cells arc returned to the dcmor. 
This process may be Immediately re¬ 
peated, once. 

(f) "Plateletphercsls" means the pro¬ 
cedure In which blood Is removed from 
the donor, a platelet concentrate is sep¬ 
arated, and the remaining formed ele¬ 
ments and residual plasma are returned 
to the donmr. 

(g) "Leukapheresls** means the pro¬ 
cedure In which blood Is removed from 
the donor, a leukocyte concentrate Is sep¬ 
arated, and the remaining formed ele¬ 
ments and residual plasma are returned 
to the donor. 

(h) "Facilities" means any area used 
for the collection, processing, compati¬ 
bility testing, storage or distrlbuUon of 
blood and blood components. 

(1) "Processing" means any procedure 
employed after collection and before 
compatfbfllty testing of blood and in¬ 
cludes the Identification of a tmlt of 
donor blood, the preparation of compo¬ 
nents from such unit of donor blood. 
H^rological testing, labeling and associ¬ 
ated recordkeeping. 

(j) "Compatibility testing" means the 
in vitro serological tests performed on 
donor and recipient blood samples to 
establish the serological matching of a 
donor's blood or blood components with 
that of a potential recipient. 

Subpart B— Organization and Personnel 
S f>0&.20 PenonneL 

(a) A blood establishment shall be 
under the direction of a designated, 
qualified person who shaU exercise con¬ 
trol of the establishment In all matters 
relating to compliance with the provi¬ 
sions of this subchapter. This person 
shall also have the authority to repre¬ 
sent the establishment in all pertinent 
matters with the Bureau of Biologies and 
to enforce, or direct the enforcement of, 
discipline and the performance of as¬ 
signed functions by employees engaged 
in the collection, processing, compatibil¬ 
ity testing, storage and distribution of 
blood Rnd blood components. The desig¬ 
nated director shsdl have an understand¬ 
ing of the scientific principles and tech¬ 
niques Involved in the manufacture of 
blood products and shall have the re- 
sponsihiUty for ensuring that employees 
we adequately trained in standard op¬ 


erating procedures and that they are 
aware of the application of the pertinent 
provisions of this chapter to their re¬ 
spective functions. 

(b) The personnel re^x>nsible for the 
coUectian, processing, compatibility test¬ 
ing. storage or distribution of blood or 
blood components shall be adequate in 
number, educational backgrotind, train¬ 
ing and experience, including profes¬ 
sional training as necessary, or combina¬ 
tion thereof, to assure competent per¬ 
formance of their assigned functions, and 
to ensure that the final product has the 
safety, purity, potency. Identity and ef¬ 
fectiveness it purports or is represented 
to possess. All personnel shah have capa- 
blllUes commensurate with their as¬ 
signed functions, a thorough understand¬ 
ing of the procedures or control opera¬ 
tions they perform, the necessary troin- 
Ing or experience, and adequate Infor¬ 
mation concerning the application of 
pertinent provisions of this part to their 
respective functions. 

(c) Persons whose presence can ad¬ 
versely affect the safety and purity of 
the products shall be excluded from areas 
where the collection, processing, com¬ 
patibility testing, storage or distribution 
of blood or blood components Is con¬ 
ducted. 

Subpsrt C—Plant and Facilities 
§ 606.40 Fueililm. 

Facilities shall be maintained In a 
clean and orderly manner, and shall be 
of sxiltable size, construction and loca¬ 
tion to facilitate adequate cleaning, 
maintenance and proper operations. The 
facilities shall: 

<a) Provide adequate space for the fol¬ 
lowing when applicable: 

(1) Private and accurate examinations 
of individuals to determine their suit¬ 
ability as blood donors. 

(2) Hie withdrawal of blood from 
donors with minimal risk of contamina¬ 
tion. or exposure to activities and equip¬ 
ment unrelated to blood collection. 

<3> The storage of blood or blood com¬ 
ponents pending completion of tests. 

(4) The quarantine storage of blood or 
blood components in a designated loca¬ 
tion pending repetition of those tests 
that initially gave questionable serolog¬ 
ical results. 


(5) The storage of finished products 
prior to distribution. 

(6) The quarantine storage, handling 
and disposition of products and reagents 
not suitable for use. 

<7) The orderly collection, processing, 
compatibility testing, storage and dis¬ 
tribution of blood and blood coinx>onent8 
to prevent contamination. 

<8) The adequate and proper per¬ 
formance of all steps in plasma-pheresls, 
plateletpheresis and leukapheresis pro¬ 
cedures. 

(9) The orderly conduction of all 
packaging, labeling and other finishing 
operations. 

(b) Provide adequate lighting, venti¬ 
lation and screening of open windows and 
doors. 

<c) Provide adeqtiate, clean, and con¬ 
venient handwashing facilities for per¬ 
sonnel. and adequate, clean, and con¬ 
venient toilet facilities for donors and 
personnel. Drains shall be of adequate 
size and. where connected directly to a 
sewer, shall be equipped with traps to 
prevent back-slphonage. 

(d) Provide for safe and sanitary dis¬ 
posal for the following: 

(1) Trash and items used during the 
collection, processing and compatibility 
testing of Uood and blood components. 

(2) Blood and blood components not 
suitable for use or distribution. 

Subpsrt D—Equipment 
§ 606.60 Flquipmrnl. 

(a) Equipment used In the collection, 
processing, compatibility testing, stor¬ 
age and distribution of blood and blood 
components shaU be maintained in a 
clean and orderly manner and located 
so as to facilitate cleaning and mainte¬ 
nance, The equipment shall be observed, 
standardized and calibrated on a regu¬ 
larly scheduled basis as prescribed in the 
Standard Operating Procedures Manual 
and shall perform in the manner for 
which it was designed so as to assure 
compliance with the official requirements 
prescribed in this chapter for blood and 
blood products. 

(b) Equipment that shall be observed, 
standardized and calibrated with at 
least the following frequency, include but 
are not limited to: 
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<c> Equipment employed In the steri¬ 
lization of materials used In blood cd- 
lecUon or for dlspoeltJon of contaminated 
products shall be designed, maintained 
and utilized to ensure the destruction of 
contaminating microorganisms* The ef¬ 
fectiveness of the sterilization procedure 
shall be no less than that achlc%’cd by an 
attained temperature of 121.5* C (251* 

P> maintained for 20 minutes by sat¬ 
urated steam at a pressure of 15 atmos¬ 
pheres or by an attained temperature of 
170" C <338* P ) maintained for 2 hours 
with dry heat. 

§ 606.63 Supplies ami iTaicr>iils, 

All supplies and reagents used in the 
collection, processing, compatibility test¬ 
ing. storage and distribution of blood and 
blo^ components shall be stored in a 
safe, sanitary and orderly manner. 

<a) AU surfaces coring in contact 
with blood and blood components in¬ 
tended for transfusion shall be sterile, 
pyrogen-free, and shall not Interact with 
the product In such a manner as to have 
an adverse effect upon the safety, purity, 
potency or effectiveness of the product. 
All final containers and closures for blood 
and blood components not intended for 
transfusion shall be clean and free of 
surface solids and other contaminants. 

(b) Each blood collecting container 
and Its satellite contatner(s), if any. 
shall be examined visually for damage 
or evidence of contamination prior to 
Its use and immediately after filling. 
Such examination shall include inspec¬ 
tion for breakage of seals, when Indi¬ 
cate, and abnormal discoloration. 
Where any defect is observed, the con¬ 
tainer shall not be used, or. If detected 
after filling, shall be properly discarded. 

(c) Representative samples of each 
lot of the following reagents or solutions 
shaU be tested on a regularly scheduled 
basis by methods described In the Stand¬ 
ard Operating Procedures Manual to de¬ 
termine their capacity to perform as re¬ 
quired: 

Frtquency 

Reagent or wolution of testing 

AnU-hummn •eruxn- Each dmy of um>. 

Blood grouping Mruma.. Do. 

Lectins--- * Do. 

Antibody screening and 

reverse grouping cells.. Do. 

BepaUtls teet reagents—. Each run. 

BypbUls serology re¬ 
agents - Do. 

Enzymes__- Each day of use. 

<d) Supplies and reagents that do not 
bear an expiration date shall be stored 
In such a manner that the oldest Is used 
first 

(e) Supplies and reagents shall be 
used in a manner consistent with in¬ 
structions provided by the monufacturci;, 

(f) Items that are required to be ster¬ 
ile and come Into contact with blood 
should be disposable whenever possible. 

Subpart E —[Reserved] 

Subpart F—Production and Process 
Controls 

g 606.100 Standard operating proce¬ 
dural. 

(a) In all Instances, except clinical 
investigations, standard operating proce¬ 


dures shall comply with published addi¬ 
tional standards in Part 640 of this chap¬ 
ter for the products being processed; ex¬ 
cept that, references in Part 640 relating 
to licenses, licensed establishments and 
submission of material or data to or ap¬ 
proval by the Director, Bureau of Bio¬ 
logies, arc not applicable to establish¬ 
ments not subject to licensure under scc- 
Uon 351 of the Public Health Service Act. 

(b) Written standard operating proce¬ 
dures shall be malnlalncd and shall in¬ 
clude all steps to be followed in the col¬ 
lection, processing, compatibility testing, 
storage and distribution of blood and 
blo^ components for homologous trans¬ 
fusion, autologous transfusion and fur¬ 
ther manufacturing purpses. Such proce¬ 
dures shall be available to the personnel 
for use in the areas where the procedures 
are perform^, unless this is impractical. 
Iho written standard operating proce¬ 
dures shall Include, but arc not limited 
to, descriptions of the following, when 
applicable: 

(1> Criteria used to determine donor 
suitability, including acceptable medical 
history criteria. 

(2) Methods of performing donor 
qualifying tests and measurements, in¬ 
cluding minimum and maximum values 
for a test or procedure when a factor in 
deterc^ning acceptability. 

(3) Solutions and methods used to pre¬ 
pare the site of phlebotomy to give maxi¬ 
mum assurance of a sterile container of 
blood. 

(4) Method of accurately relating the 
produciCs) to the donor* 

(5) Blood collection procedure, includ¬ 
ing in-proccss precautions taken to 
measure accurately the quantity of blood 
removed from the donor. 

(6) Methods of component prepara¬ 
tion. including any time restrictions for 
specific stepa In processing. 

<7) All tests and repeat tests performed 
on blood and blood components during 
processing, including testing for hepatitis 
B surface antigen as prescribed In 
f 610.40 Of this chapter. 

(8) Prctransfuslon testing, where ap¬ 
plicable, Including precautions to be 
taken to identify accurately the recipient 
blood samples and cross-matched donor 
units. 

<9) Procedures for Investigating ad¬ 
verse donor and recipient reactions. 

(10) Storage temperatures and meth¬ 
ods of controlling storage temperatures 
for all blood producU and reagents as 
prescribed in If 600.15 and 610.53 of this 
chapter. 

(11) Length of expiration dates, if any, 
assigned for all final products as pre¬ 
scribed in I 610.53 of this chapter. 

(12) Criteria for determining whether 
returned blood is suitable for reissue. 

(13) Procedures used for relating a 
unit of blood or blood component from 
the donor to its final disposition. 

(14) Quality control procedures for 
supplies and reagents employed in blood 
collection, processing and prctransfuslon 
testing. 

(15) Schediiles and procedures for 
equipment maintenance and calibration. 

(16) Labeling procedures, including 
safeguards to avoid labeling mixups. 


(17) Procedures of plasmapheresis, 
plateletpheresis, and leukapheresis. if 
performed, including precautions to be 
taken to ensure reinfusion of a donor's 
own cells. 

(18) Procedure for preparing recovere<l 
(salvaged) plasma, if perform<^d. Includ¬ 
ing details of separation, pooling, label* 
ing. storage and distribution. 

(c) All records pertinent to the lot or 
unit maintained pursuant to these reg¬ 
ulations shall be reviewed before the 
release or distribution of a lot or unit of 
final product The review or portions of 
the review may be performed at appro¬ 
priate periods during or after blood col¬ 
lecting. processing, compatibility tesUnK 
and storing. A thorough Investigation. 
includW the conclusions and followup 
of any unexplained discrepancy or the 
failure of a lot or unit to meet any of 
its specifications ^aU be made and 
recorded. 

(d> In addition to the requirement of 
this subpart and in conformity with thl5 
section, any facility may utilize current 
sUiKlard operating procedures such as 
the manuals of the following organiza* 
turns, as long as such specific procedures 
are consistent with, and at least as 
stringent os. the requirements contained 
in this part. 

(1) American Association of Blood 
Banks. 

(2) American National Red Cross. 

(3) Other organizations or Indlvldunl 
blood banks, subject to approval by the 
Director. Bureau of Biologies. 


§606.110 Plttlrlrtpherr^ia, lc*uinplirr<- 
oifk, and plonmaplirrr^ 

(a) The use of plateletpheresis and 
leukapheresis procedures to obtain a 
product for a specific recipient may be at 
variance with the additional standard > 
for specific products prescribed in this 
part provided that: (1) A physician has 
determined that the recipient must be 
transfused with the leukocytes or plate¬ 
lets from a specific donor, and (2) the 
procedure is performed under the super¬ 
vision of a qualified licensed physician 
who is aware of the health status of the 
donor, and the physician has certified in 
writing that the donor's health penm^'^ 
plateletphcrsis of leukapheresis. 

(b) Plasmapheresis of donors who do 
not meet the donor requirements of 
II 640.63. 640.64 and 640.65 of this chap¬ 
ter for the collctclon of plasma contain¬ 
ing rare antibodies shall be permitted 
only with the prior approval ol the 
Director. Bureau of Biolo^cs. 

Subpart G—finished Product Control 
§ 606.120 Labeling. 

LabcUng operations shaU be aeperated 
physically or spatially from other opera¬ 
tions in a manner adequate to prevent 
mixups. ^ . 

(a) The labeling operation shall 
elude the following labeling controls: 

(1) Labels shall be held upon receipt 
pending review and proofing against an 
approved final copy, to assure accu^<^> 
regarding identity, content and confor¬ 
mity with the approved copy. 

(2) Each type of label representing du- 
ferent products shall be stored and main- 
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taincd in a manner to prevent mlxups 
and stocks of obsolete labels be 

destroyed. 

(3) All necessary checks In labeling 
procedures shall be utilized to prevent 
errors in translating test results to con¬ 
tainer labels. 

(b> All labeling shall be dear and 
legible. The label provided by the collect¬ 
ing facility and the initial processing 
facility shall not be removed, altered or 
obscured^ except that, the label may be 
altered to indk^te the proper name and 
other required labeling Information for 
the contents remaining in a container 
after blood components have been re¬ 
moved. The container label shall include 
the following information as well as 
other specialized information, as re¬ 
quired in tills part or in Part 640 of 
this chapter for specific products: 

(1) The proper name of the product 
placed In a prominent position. 

(2) The name and address of the man¬ 
ufacturer. and if licensed, the license 
number. 

<S) The donor or lot number relating 
the unit to the donor. 

(4) The expiration date, including the 
day and year, and If it is a factor, the 
hour, or in the case of plasma for further 
manufacUure. the date of collection. 

(5) Essential instructions or precau¬ 
tions for use, including a warning that 
the product may transmit the agent of 
hepatitis. 

(6> Recommended storage tempera¬ 
ture. 

(7) Reference to an instruction cir¬ 
cular that shall be available for distri¬ 
bution containing dosage information, 
adequate directions for use. route of ad¬ 
ministration, contraindications and 
other directions if product is not in¬ 
tended for further manufacturing. 

(8) Quantity of product in container, 
which shall be accurate within ± 10 per¬ 
cent. except that the quanti^ of Cryo- 
precipitated Antihem(H>hilic Factor (Hu¬ 
man) need not be stated on the label and 
except that this provision shall not apply 
to Source Plasma (Human). 

(9) Quantity of source material, and 
the kind and quantity of anUcoagiilant. 

(10) Additives and cryoprotective 
agents added to the product that may 
stQl be present 

(11) Results of all tests performed 
when necessary for safe and effective 
use. 

(12) The statement: **c:auUon: For 
Manufacturing Use Only**, where appli¬ 
cable. 

(13) The Immunizing antigen used or 
the antibody present for products for 
further manufacturing, when applicable. 

Subpart H—Laboratory Corrtrolt 
§ 606.1 to I.iiboralory controls. 

Laboratory control procedures shaU 
Include: 

(a) The establishment of scienUflcally 
sound and appropriate specifications, 
^^tandards and test procedures to assure 
that blood and blood components arc 
safe. pure, potent and effective. 

<b) Adequate provisions for monitor* 
ing the reliability, accuracy, precision 
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and performance of laboratory test pro¬ 
cedures and Instruments. 

(c) Adequate Identification and han¬ 
dling of all test samples so that they are 
accurately related to the specific unit 
of product being tested, or to its donor, 
or to the specific recipient, where appli¬ 
cable. 

§606.151 C^impatibUtty testing. 

Standard operating procedures for 
compatibility testing shall include the 
following: 

(a) A method of collecting and iden¬ 
tifying the blood samples of recipients to 
ensure positive identification. 

(b) *rhe use of fresh recipient serum 
samples less than 48 hours old for all 
pretransfusion testing. 

(c) The testing of the donor's cells with 
the recipients serum (major crossmatch) 
by a method that will demonstrate ag¬ 
glutinating. coating and hemolytic anti¬ 
bodies. which shall include the anti- 
globulin method. 

(d) A provision that. If the unit of 
donor*8 blood has not been screened by 
a method that will demonstrate agglu¬ 
tinating, coating and hemolytic anti¬ 
bodies. the recipient’s cells shall be tested 
with the donor's serum (minor cross¬ 
match) by a method that will so demon¬ 
strate. 

(e) Procedures to expedite transfu¬ 
sions in life-threatening emergencies. 
Records of all such incidents shall be 
maintained, including complete docu¬ 
mentation justifying the emergency ac¬ 
tion. which shall be signed by the phy¬ 
sician requesting the procedure. 

Subpait I—Records and Reports 
§ 606.160 Kreord*. 

(a) (1) Records shall be maintained 
concurrently with the performance of 
each significant step in the collection, 
processing, compatibility testing, stor¬ 
age and distribution of each unit of blood 
and blood components so that aU steps 
can be clearly traced. All records shall 
be legible and indelible, and shall identify 
the person performing the work, include 
dates of the various entries, show test 
results as well as the interpretation of 
the results, show the expiration date 
assigned to specific products, and be as 
detailed as necessary to provide a com¬ 
plete history of the work performed. 

(2) Appropriate records shall be avaU- 
able from which to determine lot num¬ 
bers of supplies and reagents used for 
specific lots or units of the final product. 

(b) Records shall be maintained that 
include, but are not limited to. the fol¬ 
lowing when applicable: 

(1) Donor records: 

(I) Donor selection, including medical 
interview and examination and where 
applicable, informed consent. 

(II) Permanent and temporary defer¬ 
rals for health reasons including rea¬ 
son (s) fordeferraL 

(lii) Donor adverse reaction com¬ 
plaints and reports, including results of 
all investigations and followup. 

(iv) Therapeutic bleedings, including 
signed requests from attending physi- 
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clans, the donor's disease and disposi¬ 
tion of units. 

(v) I mm uni z ation, including Informed 
consent. Identification of the antigen, 
dosage and route of administration. 

(Vi) Blood collection. Including identi¬ 
fication of the phlebotomlst. 

(2) Processing record: 

(I) Blood processing. Including results 
and interpretation of all tests and 
retests. 

(II) Component preparation, includ¬ 
ing all relevant dates and times. 

(ill) Separation and pooling of recov¬ 
ered plasma. 

(Iv) Centrifugation and pooling of 
source plasma. 

(v) Labeling, including initials of per- 
son(8) responsible. 

(3) Storage and dlstrtbution records: 

(i) Distribution and disposition, as ap¬ 
propriate, of blood and blood products. 

(ii) Visual inspection of whole blood 
and red blood cdls during storage and 
Immediately before distribution. 

(Ui) Storage temperature, including 
initialed temperature recorder charts. 

(iv) Reissue, including records of 
proper temperature maintenance. 

(v) Emergency release of blood, in¬ 
cluding signature of requesting physician 
obtained before or after release. 

(4) Compatibility test records: 

(i) Results of all compatibility tests, 
including crossmatching, testing of pa¬ 
tient samples, antibody screening and 
identification. 

(U) Results of confirmatory testing. 

(5) Quality control records: 

(1) Calibration and standardization of 
equipment. 

(li) Performance checks of equipment 
and reagents. 

(ill) Periodic check on sterile tech¬ 
nique. 

(Iv) Periodic tests of capacity of ship¬ 
ping containers to maintain proper tem¬ 
perature in transit. 

(v) Proficiency test results. 

(6) Transfusion reaction reports and 
complaints, including records of investi¬ 
gations and followup. 

(7) General records: 

(I) Sterilization of supplies and re¬ 
agents prepared within the facility, in¬ 
cluding date, time interval, tempera¬ 
ture and mode. 

(II) Responsible personnel. 

(III) Errors and accldenU. 

(iv) Maintenance records for equip¬ 
ment and general physical plant. 

(V) Supplies and reagents. Including 
name of manufacturer or supplier, lot 
numbers, expiration date and date of 
receipt. 

(Vi) Disposition of rejected supplies 
and reagents used in the coUection. proc¬ 
essing and compaUbillty testing of blood 
and blood components. 

(c) A donor number shall be assigned 
to each accepted donor, which relates the 
unit of blood collected to that donor, to 
his medical record, to any component or 
blood product from that donor's unit of 
blood, and to all records describing the 
history and ultimate disposition of these 
products. 

(d) Records shall be retained for such 
interval beyond the expiration date for 
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the blood or blood connxment fis neces¬ 
sary to facilitate the reporting of any 
unfavorable clinical reactions. The rc- 
tentiem period shall be no less than 5 
years after ttit records of processing have 
been completed or 6 months after the 
latest expiration date for the indlvldtial 
product, whichever is a later date. When 
there is no expiration date, records shall 
be retained tadeflnltely. 

<e) A record shril be available from 
which unsuitable donors may be Idcnti- 
flcd so that products from such Indi¬ 
viduals will not be distributed. 

§ 60(».163 DUlribatiofi »f»d recrlpli pro- 
crdurcfi and rccordi^ 

(a) Distribution and receipt proced¬ 
ures shall Include a system by which the 
distributioD or receipt of each unit can 
be readily determined to facilitate its 
recall, if necessary. 

(b) Distribution records shall contain 
information to readily facilitate the 
identification of the name and address of 
the consignee, the date and quantity de¬ 
livered. the lot number of the unitU) • the 
date of expiration or the date of ool- 
lecUon, whichever is applicable, or for 
crossmatched blood and blood compo¬ 
nents. the name of the recipient. 

(c) Receipt records shall contain the 
name and address of the collecting fa¬ 
cility* date received, donor or lot num¬ 
ber assigned by the collecting facility and 


the date of expiration or the date of 
collection, whichever is applicable. 

§ 606.170 Adverse reecticMi file. 

<a) Records shall be maintained of 
any reports of complaints of adverse re¬ 
actions regarding each unit of blood or 
blood product arising as a result of blood 
collection or transfusion. A thorough in¬ 
vestigation of each reported adverse re¬ 
action shall be made. A written report 
of the investigation of adverse reactions, 
including conclusions and followup, shall 
bo prepared and maintained as part of 
the record for that lot or unit of final 
product by the collecting or transfusing 
facility. When it is determined that the 
product was at fault in causing a trans¬ 
fusion reaction, copies of all such written 
reports shall be forwarded to and main¬ 
tained by the manufacturer or collecting 
factttty. 

Cb) When a comidicatSon of blood col¬ 
lection or transfusion is confirmed to be 
fatal, the Director, Bureau of Biologies, 
shall be notified by telephone or tele¬ 
graph as soon as possible: a written re¬ 
port of the investigation shall be sub¬ 
mitted to the Director, Bureau of Bio¬ 
logies, within 7 days after the fatality by 
the collecting faculty in the event of a 
donor reaction, or by the facility that 
performed the compatlblUly tests in the 
event of a transfusion reaction. 

g. In Part 640 by adding a new i 640.27 
to Subpart C to read as foUows: 


§ 610.27 Emcrg*’***’! pravUton*. 

The use of the platcletphcrcsis proce¬ 
dure to obtain a product for a specific 
recipient may be at variance with 
11640.31(c) and 640.22(c): Provided, 
That: la) A licensed physician has de¬ 
termined that the recipient must be 
transfused with the sUatelets from a 
specific donor, and (b) the pUteletpherc- 
tis procedure Is performed under the 
gopervlsion of a qualified licensed phy¬ 
sician who is aware of the health status 
of the donor and the physician has cer¬ 
tified in writing that the donor's health 
permits plateletpheresis. 

Effective date. This regulation shall be 
effective December 18.1975. 

(Stoa 201, 601. 603. 610. 70t, 53 8tat. 1040- 
1043 M amended. 1043-1061 u anvended by 
76 8UU 780. 1066-1066 M amendKl. 76 Stat. 
704 M amended, and tec. 901 of Pub. L. 67- 
781 <31 UBjC. 331. 351. 353. 360 and tiote. 
671)), the PubUc Health Service Act (secs 
361 and 361. 58 Stat. 703 and 708 mawndeil 
<42 U.SX:. 262 and 364)). and tbe Admlnts 
tratlve Procedure Act (tecs. 4 and 10. 60 SUt. 
238 atvd 343. at amended (5 U.S.O. 663. 703. 
703. 704)).) 

Dated: November 11. 1975. 

8am D. Fexx, 
Associate CemmissUmer 
for Compliance. 

IPB Doc.75-ai0l6 rued U-l7-75;8;46 am) 
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